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Coroners -- lnquests -- Coroner having jurisdiction to nake
ruling of conflict of interest on part of counsel appearing at
i nquest and to disqualify counsel on that basis.

Coroners -- Inquests -- Metropolitan Toronto Police Services
Board and five police officers who were present when deceased
was shot granted standing at inquest into deceased' s death
-- Board and officers represented by sanme counsel -- Police
of ficers denying existence of system c issues arising out of
ci rcunst ances surroundi ng death -- Board entrusted with public
i nterest mandate to explore and respond to any system c issues
arising out of death -- Coroner having grounds to rule that
counsel for Board and officers had conflict of interest which
di squalified himfromacting for Board.

The Metropolitan Toronto Police Services Board (the "Board"),
and five police officers who were present when one of their
nunber shot and killed Din the course of attenpting to arrest
him were granted standing at an inquest into D s death. The
Board, the Chief of Police and the officers were all
represented by the sane counsel, A The coroner found that A
had a disqualifying conflict of interest, as the police
officers took the position that no system c issues arose out of
the circunmstances surrounding D's death, while the Board was
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entrusted with a public interest mandate to explore, expose and
ultimately respond to any system c issues arising out of the
death. He prohibited A fromcontinuing to act as counsel for
the Board. A decided that, in light of that ruling, he could no
| onger continue to act for the officers. The officers brought
an application for judicial review, seeking to quash the order
of the coroner renoving A as counsel for the Board.

Hel d, the application should be dism ssed.

Per Mol daver J. (O Brien J. concurring): The coroner was
entitled to find the existence of a conflict of interest in the
ci rcunst ances, both actual and apparent. As there was evi dence
to support that conclusion, the review ng court cannot
substitute its own views for the coroner's. Mreover, he was
correct in holding that the conflict of interest was
disqualifying in nature, going as it did to the heart of the
| awyer-client relationship. If only the private interests of
the clients were involved, a different conclusion m ght have
been reached had nmutual waivers been executed. However, the
coroner's ruling was designed, in |arge neasure, to ensure the
public's confidence in the adm nistration of justice and to
avoi d the appearance of inpropriety. Gven the public interest
mandate of the Board and its stated desire to delve into the
system c issues arising out of Ds death, it was difficult to
see how any nenber of the public could feel confident that
counsel for the Board woul d pursue these objectives fearlessly
and wi th undivided |oyalty, when bound at the sanme tine by an
identical duty towards the officers.

The coroner had jurisdiction to renove A as counsel for the
Board under s. 50(1) of the Coroners Act, R S. O 1980, c. 93,
whi ch provides that a coroner may make such orders or give such
directions at an inquest as he considers proper to prevent
abuse of its processes. Apart froms. 50(1), the coroner had
jurisdiction to renove A pursuant to s. 41(1) and (2)(a) of the
Act. Section 41 should be interpreted to nmean that every person
with standing at an inquest has the right to be represented by
counsel who can act professionally. In this case, the coroner
concl uded that A could not act professionally on behalf of both
the officers and the Board.
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Per H Smth J. (dissenting): There was no disqualifying
conflict, either actual or apparent, between the positions or
perspectives of the officers and the Board, such that they
could not both be represented by A The officers and the Board
occupied significantly different positions within the police
system The officers were not experts in the area of systemc
policies and training and were not in a position to assert
recomendati ons on those points. Mrreover, the officers
recogni zed that, as individual enployees of the police force,
they were obliged to accept the best training offered to them
as set by the Board as policy-maker for the force. As A pointed
out to the coroner, the officers had a comon interest with the
Board in wel com ng the adoption of any training, policy or
procedure that could assist the force and its nenbers in
preventing deaths in simlar circunstances in the future.

More inmportantly, the clients thensel ves did not object to
both being represented by A Under those circunstances, it
could not be said that there was a conflict of perspective,
much less a conflict of interest necessitating disqualification
of counsel. A lawer may act for two parties with a conflicting
i nterest where there has been adequate discl osure and consent
of the clients.

The jurisdiction of the coroner to make a disqualifying order
only arises if such order prevents an "abuse of process" as
that termappears in s. 50(1) of the Coroners Act. On the facts
of this case, there was no basis for a finding of abuse of
process.

Section 41 of the Act had no application to this case. It was
not relied on or considered by the coroner, and it would be

i nappropriate for the court to nmake a jurisdictional ruling
based on a provision not relied upon or even considered by the
parties before it. In any event, s. 41 does not confer upon the
coroner the jurisdiction to make the disqualifying order.

The coroner accordingly exceeded his jurisdiction in making
the disqualifying order, and the ruling should be quashed.
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Authorities referred to

Ontario Gvilian Comm ssion on Police Services, Report of an
| nquiry

APPLI CATION for judicial review of the ruling of a coroner
removi ng counsel at an inquest on the basis of a disqualifying
conflict of interest.

Ronal d Crai gen and Robert MacKi nnon, for applicant officers.

A. Reddon and G Burt, for the doctors.

Thomas C. Marshall, QC., for respondent.

Julian N. Fal coner and Richard Macklin, for Urban Alliance on
Race Rel ati ons.

Peter J. Pliszka, for Myrtle Donal dson

MOLDAVER J. (O BRIEN J. concurring): -- This application
rai ses the question of conflict of interest in the context of a
coroner's inquest.

On Novenber 1, 1993, during the course of an inquest into the
deat h of Lester Donal dson, the respondent coroner, Dr. Robert
Huxter, made a ruling renoving M. Todd Archibald as counsel of
record for the Metropolitan Toronto Police Services Board (the
"Board").

From the outset of the inquest, M. Archibald had been acting
as counsel not only for the Board but also the Chief of Police
of the Metropolitan Toronto Police Force and the five police
officers (the "applicant officers”) who had been present on the
ni ght of August 8, 1988, when one of their nunber shot and
killed M. Donal dson in the course of attenpting to effect his
| awful arrest. The coroner's decision to renove M. Archibald
as counsel for the Board stemed from his conclusion that M.
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Archi bald could no longer jointly represent the interests of
both the Board and the applicant officers due to a
disqualifying conflict of interest.

Al though his ruling only prohibited M. Archibald from
continuing to act as counsel for the Board, M. Archibald
neverthel ess took the position that in view of the Coroner's
ruling, he could no | onger continue to act for either the Board
or the applicant officers. It is that response which has
pronpted the present application, wherein the applicant
officers seek to quash the order of the coroner renoving M.
Archi bal d as counsel for the Board.

BACKGROUND FACTS

The facts giving rise to the coroner's ruling my be stated
briefly.

The inquest into M. Donal dson's death conmmenced on August
24, 1992. On August 26, 1992 the coroner granted standing,
inter alia, to the Board and the applicant officers, both of
whom were then represented by M. Archibal d.

The inquest jury first began to hear evidence at the end of
March 1993. At the tinme of the inpugned ruling, four of the
applicant officers had testified and a fifth, Sergeant Niels
Sondergaard, had given his evidence in chief and was in the
process of being cross-exam ned.

The notion to disqualify M. Archibald fromcontinuing to
represent the joint interests of the Board and the applicant

of ficers arose on Septenber 9, 1993. It was brought by counsel
acting on behalf of the Urban Alliance on Race Relations for
Metropolitan Toronto (Justice) (the "Alliance"). That

organi zation had earlier been granted standing as a result of a
decision of the Divisional Court: see Black Action Defence
Commttee v. Huxter, Coroner (1992), 11 OR (3d) 641 (D v.
Ct.). Counsel on behalf of Ms. Donal dson, who had al so been
granted standing at the inquest, supported the Al liance notion.

In essence, the noving parties submtted that M. Archibald
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could no I onger continue to represent both the applicant
officers and the Board in view of the collective position taken
by the officers as to the absence of any system c issues
arising out of the circunmstances surrounding M. Donal dson's
death. That position, it was urged, could not be advanced by a
single counsel, who, at the sane tine, had an equal duty to
represent the interests of the Board, a body entrusted with a
public interest mandate to explore, expose and ultimately
respond to any system c issues arising out of the death.

To this point in time in the inquest, the Board had been

mai ntaining a relatively low profile. M. Archibald had been
focusing his attention upon the interests of the applicant
officers. However, it was known to all that upon the conpletion
of Sergeant Sondergaard' s evidence, the focus of the inquest
woul d shift to matters of public interest. To this end, it was
expected that a nunmber of expert w tnesses would be called to
testify about police training and techniques in the context of
such matters as cross-cultural sensitivity and ways of
responding to the nentally ill.

Faced with the notion to disqualify M. Archibald, and the
i npendi ng shift in the focus of the inquest, the coroner
directed a series of questions to M. Archibald designed to
det erm ne

(a) whether or not the Board wished to take an active role
in the inquest and if so what that role enconpassed,;

(b) what, in fact, was the position of the applicant
of ficers regarding system c issues arising out of the
particular circunstances giving rise to M. Donal dson's
deat h;

(c) whether or not a conflict of interest, either actual or
apparent, existed as between the applicant officers and
t he board; and

(d) if such conflict did exist, whether or not the
interests of the respective parties could be adequately
preserved and advanced by a single counsel.
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A conbination of M. Archibald s responses to those and
foll ow up questions along with the coroner's assessnent of the
col l ective perspective taken by the officers in their evidence,
| ed the coroner to conclude that M. Archibald could no | onger
continue to represent the Board due to conflict of interest,
bot h actual and apparent.

PCSI TI ON OF THE PARTI ES

On behalf of the applicant officers, it was submtted that:

(a) there was no evi dence upon which the coroner could find
a conflict of interest as between the Board and the
applicant officers;

(b) even if such evidence did exist, the nature of the
conflict was not such as to warrant M. Archibald's
di squalification; and

(c) in any event, the coroner had no jurisdiction under s.
50(1) of the Coroners Act, R S. O 1980, c. 93 (the
"Act"), to nmake the inpugned order.

These subm ssions were supported by counsel representing five
doctors who had been involved in the nedical treatnment of M.
Donal dson, all of whom had been granted standing by the
coroner.

On behalf of the respondent coroner, it was submtted that:

(a) there was evi dence upon which the coroner could find
both actual and apparent conflict of interest as
bet ween the Board and the applicant officers;

(b) the coroner did not err in law in concluding that the
conflict was disqualifying in nature; and

(c) the coroner did have the power to nmake the inpugned
order as a necessary incident of his jurisdiction under
s. 50(1) of the Act.
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These subm ssions were supported by counsel for Ms.
Donal dson and the Alliance.

Before turning to the issues, | would note that this court
was not provided with the entire transcript of the proceedi ngs
before the coroner. Instead, only portions were submtted,
which the parties relied upon in support of their respective
positions. Additionally, a joint subm ssion was filed in which
all of the parties agreed that the applicants were not relying
upon del ay or any inherent prejudice which mght flow fromthe
del ay occasioned by the timng of the notion before the coroner
to disqualify M. Archibald.

| SSUES

The follow ng issues require determ nation:

(1) Was it open to the coroner, based upon the evidence and
information before him to find the existence of an
actual or apparent conflict of interest on the part of
M. Archibald in his continued joint representation of
t he applicant officers and the Board?

(2) If so, was the coroner correct in holding that the
conflict of interest was disqualifying in nature?

(3) If so, did the coroner have the jurisdiction to order
M. Archibald s renoval as counsel for the Board?

| ssue 1

Based on the evidence before him it was open to the coroner
to find that the applicant officers were fixed in their
collective view that, irrespective of any training, education,
or specialized policing techniques then existing or proposed in
matters such as cross-cultural sensitivity or nethods of
responding to the nentally ill, there is nothing that they
could or woul d have done differently on the night in question
whi ch m ght have avoi ded the death of M. Donal dson

1994 CanLll 10535 (ON SC)



On the other hand, based upon the subm ssions of Messrs.
Archibald and Bell, in their capacity as counsel for the Board,
it becane apparent to the coroner that the Board m ght well
wi sh to explore, through cross-exam nation and |later, by way of
proposals to the jury, recomendati ons which could underm ne
the position adopted by the applicant officers.

The coroner arrived at his conclusion despite assurances from
M. Archibald that (a) no conflict of interest existed as

bet ween the police officers and the Board; and (b) no
conflicting recommendati ons would be put to the jury.

In my opinion, irrespective of M. Archibald s assurances, it
was open to the coroner, acting reasonably and di spassionately,
to conclude as he did that (a) there al ready existed on the
record before himevidence and information fromwhich it could
be inferred that the position of the officers mght well cone
into conflict with that of the Board regardi ng system c issues
surroundi ng the death of M. Donal dson; and (b) there existed
the real prospect that, as the inquest proceeded, the gap
bet ween these positions would widen: R v. Speid (1983), 43
OR (2d) 596, 8 C.C.C. (3d) 18 (C.A), and R v. Silvini
(1991), 5 OR (3d) 545, 68 CC.C. (3d) 251 (C A).

In deciding as he did that M. Archibald could no | onger act
for the Board, the coroner was not dictating or attenpting to
dictate how the respective parties should question prospective
W tnesses or what, if any, recomendations either should
ultimately urge upon the jury. Instead, he was nerely enabling
the parties to further their respective interests and to
advance their objectives by recognizing that such interests and
obj ectives could only be fully protected and advanced t hrough
separate representation.

In doing so, it seens to nme that the coroner quite properly
recogni zed that the applicant officers had a very substanti al
interest in preserving or attenpting to preserve their personal
and professional reputations, within the police force and the
community, in proceedings that were both public and w dely
publicized. On the other hand, the coroner also perceived that
the Board had a very strong interest in seeking to preserve and
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maintain its public interest mandate by taking steps to ensure,
so far as possible, the nost up-to-date and enli ghtened
policies, procedures and training nethods for the nenbers of
the Metropolitan Toronto Police Force.

Counsel for both the applicants and the doctors sought to
chal l enge the coroner's ruling, inter alia, on the basis that
the very essence of a conflict of interest was m ssing here.

In this vein, it was submtted that allegations of conflict
of interest are, by definition, predicated upon the existence
of a legal interest such as |legal status; a right or duty or
sone entitlenent as between the parties. No such interest, it
was urged, could be found here since a coroner's inquest did
not involve a lis or dispute between any parties. Mreover, in
view of s. 31(2) of the Act, no party was or could be at risk
of an adverse finding either crimnally or civilly. At nost,
all that could be said was that the officers and the Board
m ght have different perspectives or opinions, neither of which
anounted to a |legal interest.

My reasons for rejecting these subm ssions are twofold.

First, | see no reason why the word "interest" should be
defined so narrowy. Such an interpretation would appear to fly
directly in the face of the very basis upon which the officers
and the Board obtained standing at the inquest. Pursuant to s.
41(1) of the Act, both parties were allowed to participate only
after satisfying the coroner that each had a substantial and
direct interest in the inquest (see M. Archibald s subm ssions
re standi ng, Respondent's Record, Vol. 1, Tab 3, pp. 25-29).
The separate interests of the officers and Board were
acknow edged by the coroner in his ruling on the natter of
st andi ng, where he said:

An application was made by M. Archibald on behalf of the
Metropolitan Police Force and the individual officers from
that force that wll be called to this inquest. He knows that
the inquest will be review ng police procedure, training,
courses in their contact with respect to the handling of
mentally ill individuals. He submts that the applicants
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deserve standing fromthe private | aw approach

| find that the Metropolitan Toronto Police Force qualifies
for standing for all aspects of this inquest. Not only wll
t he conduct of the force's individual officers conme under
sone scrutiny, any recomendations that nay arise fromthis
inquest may directly affect the policy, training and conduct
of the force.

(See Ruling of Coroner, Respondent's Record, Vol. 1, Tab 4.)

In view of this, it hardly lies with the officers or Board to
now suggest that they have no interest at stake which would
attract the conflict of interest doctrine.

Secondly, | consider the proposed interpretation of the word
"interest" to be sonewhat nave and unrealistic. | have

al ready touched upon the reasons for concluding that each of
the Board and the officers has a very real and significant
interest in the proceedings. The integrity, reputation,

conpet ence and professionalismof each has been placed under
the spotlight of public scrutiny. To sonehow suggest that such
matters do not constitute interests worthy of preservation is
to take a myopic view of the situation. One need only |look to
the laws of libel and slander to realize the inportance of a
person's reputation within our society. Here, the reputations
of the officers and the Board are, in no small neasure, under
scrutiny.

For these reasons, | amsatisfied that the coroner was
entitled to find the existence of a conflict of interest as
between the parties, both actual and apparent. It cannot be
said that there was a conpl ete absence of evidence supportive
of his conclusion. That being so, it is not for this court to
interfere with the coroner's findings. It is now well -
established that the standard of review does not involve a
power in this court to substitute its own view for that of the
coroner, on the basis only that this court, in the position of
the coroner, would or m ght have reached a different
conclusion: Stanford v. Regional Coroner, Eastern Ontario
(1989), 38 C.P.C. (2d) 161 at p. 172, 33 OA C 241 (Div.
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a.).

| would therefore answer the first issue in the affirmati ve.

| ssue 2

Was the coroner correct in holding that the conflict of
interest was disqualifying in nature?

At p. 10 of his ruling, the coroner found that the conflict
was disqualifying in nature for the foll ow ng reasons:

The conflict between the perspective of the police officers
on the one hand, |eaves no roomfor reconmendations ari sing
out of the circunstances, as far as their conduct is
concerned. \Wereas the Board may well find roomfor such
recommendations. It would be an abuse of ny process to allow
bot h perspectives to be brought before this jury by a single
counsel

(See Application Record, Tab 2, p. 15)

As | read this extract, it seens apparent that the coroner

was concerned about both the private interests of the officers
and the Board as well as the public interest in maintaining the
integrity of the process.

Fromthe private interest perspective, in view of his
findings, the coroner was clearly concerned about M.
Archibald's ability to act with undivided |oyalty towards both
the officers and the Board. The serious nature of such a
conflict was not |lost on the coroner. This type of conflict
goes to the very heart of the lawer-client relationship.

In the case of R v. Silvini, supra, M. Justice Lacourcire
succinctly described the potential poisonous effects that can
arise in the case of joint representation of conflicting
interests. At p. 550 OR, p. 258 C.C.C., he said

In a case of joint representation of conflicting interests,
def ence counsel's basic duty of undivided |oyalty and
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effective assistance is jeopardi zed and his perfornmance may
be adversely affected. That is, he may refrain from doi ng
certain things for one client by reason of his concern that
his action m ght adversely affect his other client.

| recognize imedi ately that these thoughts arose in the
context of a crimnal case, where every accused is afforded the
constitutional right to make full answer and def ence.
Neverthel ess, in my opinion, the concerns expressed by M.
Justice Lacourcire find their place generally in the rules of
pr of essi onal conduct prescribed by the Law Soci ety of Upper
Canada. Those rules are not confined to crimnal matters. They
apply with equal force to any situation where the interests of
one client conflict or are likely to conflict wth those of
another. Particularly, I have in mnd Rule 5 and the first
three commentaries thereafter. The rule and the rel evant
commentaries read as foll ows:

Conflict of Interest

Rule 5

The | awyer nust not advise or represent both sides of a
di spute and, save after adequate disclosure to and with the
consent of the client or prospective client concerned, should
not act or continue to act in a matter when there is or there
is likely to be a conflicting interest.

COVMENTARY

@ui di ng Principles

1. Aconflicting interest is one which would be likely to
af fect adversely the |lawer's judgnent on behalf of, or
loyalty to a client or prospective client, or which the

| awyer m ght be pronpted to refer to the interests of a
client or prospective client.

2. The reason for the Rule is self-evident; the client or the
client's affairs may be seriously prejudiced unless the
| awyer's judgnent and freedom of action on the client's
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behal f are as free as possible from conprom sing influences.

3. Conflicting interests include but are not limted to the
financial interest of the | awer or an associate of the

| awyer, and the duties and loyalties of the |awer to any
other client, including the obligation to communicate

i nformation.

Wil e not binding on the courts, the rules and commentaries
found in such ethics codes serve as gui de posts, containing as
they do inportant statements of public policy regarding the
conduct of barristers and solicitors: MacDonal d Estate v.
Martin, [1990] 3 S.C R 1235 at pp. 1243-44, 77 D.L.R (4th)
249 at pp. 255-56.

VWhile it is true that Rule 5 | eaves room for joint
representation of conflicting interests, this is so only where

the clients have provi ded express wai vers. Not unexpectedly, no

such waivers exist here, particularly in view of M.
Archibald' s position that no conflict exists as between his
clients.

The fact that the applicant officers are seem ngly content
with the state of joint representation is no answer. Again, to
gquote from M. Justice Lacourcire in Silvini, supra, at p. 553
OR, p. 261 C.C.C

Si nce defence counsel did not recognize that he had a
conflict of interest, it is difficult to see how a |ayman
coul d have any appreciation of the potential conflict: see
Hof fman v. Leeke, 903 F.2d 280 (4th Cr. 1990), at p. 288.
Accordi ngly, the appellant could not voluntarily, know ngly,
and intelligently have waived his right to independent, | oyal
counsel

In view of the serious nature of the conflict as found by the
coroner, and its potential adverse effects on the private
interests of the respective clients, | have not been persuaded
that the coroner erred in treating it as disqualifying in
nat ur e.
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In this regard, dealing only for the nonent with the private
interests of the clients, I mght well have conme to a different
concl usi on had nutual waivers been executed, particularly in
view of the nature of the interests of each; the nature of the
proceedi ngs; the general right of the parties to counsel of
their choice and the fact that the notion to disqualify
emanated fromthird parties.

As noted, | have Iimted the waiver hypothetical to the
private interests of the parties. The reason for this is found
in the follow ng extract from Gol dberg v. Gol dberg (1982), 141
D.L.R (3d) 133 at pp. 135-36, 31 RF.L. (2d) 453 (Ont. Div.
Ct.), where Callaghan J. (now C.J.O. C.) stated

O nore inportance, however, is the fact that the principles
i nvol ved herein are designed not only to protect the
interests of the individual clients but they al so protect the
public confidence in the adm nistration of justice. This is
particularly so when the litigation involves a famly

di spute. Furthernore, when the public interest is involved,

t he appearance of inpropriety overrides any private interest
cl ai med by wai ver.

(Enmphasi s added)

That brings me to the second ground upon which the coroner
based his decision to disqualify, nanely, the public interest.

| begin this portion of ny analysis wth a quote from Peopl e
First of Ontario v. Porter, Regional Coroner N agara (1991), 5
OR (3d) 609 at pp. 618-19, 85 D.L.R (4th) 174 (Div. C.),
reversed on other grounds (1992), 6 OR (3d) 289, 87 D.L.R
(4th) 765 (C. A), where the court described with clarity and
precision the ever-increasing public interest conponent of
coroners' inquests:

The public interest in Ontario inquests has becone nore and
nore inportant in recent years. The traditional investigative
function of the inquest to determ ne how, when, where, and by
what neans the deceased cane to her death, is no |onger the
predom nant feature of every inquest. That narrow
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investigative function, to lay out the essential facts
surroundi ng an individual death, is still vital to the
famlies of the deceased and to those who are directly
i nvol ved in the death.

A separate and wi der function is becom ng increasingly
significant; the vindication of the public interest in the
prevention of death by the public exposure of the conditions
that threaten life. The separate role of the jury in
recommendi ng system ¢ changes to prevent death has becone
nore and nore inportant. The social and preventive function
of the inquest which focuses on the public interest has
becone, in sone cases, just as inportant as the distinctly
separate function of investigating the individual facts of
i ndi vi dual deaths and the personal roles of individuals
i nvol ved in the death.

It can scarcely be doubted that the Lester Donal dson inquest
contains a strong public interest conponent. The circunstances
surrounding his death have given rise to a great deal of public
controversy. Fromday one to the present, the nedia have paid
close attention not only to the ensuing | egal proceedi ngs but
also to the wder systemc issues arising out of the
ci rcunst ances surroundi ng M. Donal dson's deat h.

At the forefront of these wi der issues are matters such as
policing techni ques, training and education in areas such as
cross-cultural sensitivity and nmethods of responding to the
mentally ill. Not unexpectedly, these issues formthe
centrepi ece of the Lester Donal dson inquest.

Wth this in mnd, | return to the situation confronting the
coroner at the tine he made his ruling. Here, it becones
vitally inportant to reflect upon the roles which the applicant
officers and the Board thensel ves sought to play at the inquest
and the positions which each sought to advance.

To begin wth, this was not a case where either party was
prepared to remain nute at the inquest and sinply engage in a
wat ching brief. Both parties wi shed to actively participate.
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Furt hernore, based upon the evidence and i nformation before
him the coroner concluded that the parties were not
necessarily ad idemon the system c issues surroundi ng M.
Donal dson' s death. | ndeed, the coroner concluded just the
opposite, nanely, actual and apparent conflict not nerely as
between two parties with only private interests but as between
two parties, one of which was inpressed wwth a very strong
public interest nmandate.

The coroner had before himthe Ontario G vilian Comm ssion on
Police Services, Report of an Inquiry dated August 1992. That
report made it perfectly clear that the interests of a Police
Services Board differ wdely fromthose of the police force and
its individual officers. Excerpts fromthat report have been
i ncorporated at pp. 18-19 of the factumfiled on behalf of the
respondents Myrtle Donal dson and the Alliance. They need not be
repeated. Suffice it to say that the Police Services Board is
meant to act as the civilian overseer of the police on behalf
of the community. The Board exists to ensure that the policing
services provided nmeet conmunity standards.

Having regard to the foregoing factors, in their totality, it
seens apparent to me that the coroner's ruling was designed, in
| arge nmeasure, to ensure the public confidence in the
adm nistration of justice, and to avoid the appearance of
inpropriety. Gven the public interest mandate of the Board and
its stated desire to delve into the system c issues arising out
of M. Donal dson's death, how could any nenber of the public,

i ncl udi ng but obviously not limted to Ms. Donal dson and the
menbers of the Alliance, feel confident that counsel for the
Board woul d pursue these objectives fearlessly and with
undi vi ded | oyalty, when bound at the sanme tinme by an identical
duty towards the applicant officers?

In ny view, it cannot be said that the coroner erred in
responding to this question as he did.

For these reasons |Issue 2 nust al so be answered in the
affirmati ve.

| ssue 3
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Did the coroner have the jurisdiction to order M. Archibald's
removal as counsel for the Board?

The coroner grounded his jurisdiction to renove M. Archibald
under s. 50(1) of the Act. That provision reads:

50(1) A coroner nmay nmake such orders or give such
directions at an inquest as the coroner considers proper to
prevent abuse of its processes.

Clearly, it was necessary for the coroner to anchor his
decision to sone provision of the Act, since he no | onger
retai ned any residual common |aw jurisdiction: see s. 2(1) of
the Act.

Counsel on behalf of the applicants and the doctors
forcefully submtted that however w de the paraneters of s.
50(1) were, they were not broad enough to include the
jurisdiction to renove counsel for conflict of interest.
| ndeed, it was urged that s. 50(1) had nothing to do with
matters such as conflict of interest but instead, it related
solely to situations where a party was attenpting to use the
i nquest for oblique, inproper or collateral purposes.

By way of exanple, counsel pointed to the foll ow ng extract
fromthe case of Canadi an Newspaper Co. v. Ilsaac (1988), 63
OR (2d) 698 (Div. ¢.) at p. 702, 27 OA C 229 at p. 232,
where Canpbell J. said:

Section 50(1) of the Coroners Act enpowers the coroner to
make such orders or give such directions at an inquest as he
consi ders proper to prevent abuse of its processes. Although
t hat provision gives power to prevent abuse of processes -- a
cl assic exanple woul d be the vexatious calling of w tnesses
for a collateral or inproper purpose or the flouting by
indirect means of a coroner's ruling -- it does not speak to
the creation of a power to withhold the identity of a
W t ness.

That case involved a ruling by the coroner which permtted a
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W tness to testify anonynously. Absent such a ruling, the Crown
woul d not have called the particular wtness, despite the
cogency of his evidence.

As | read the decision, there were essentially two issues:
(a) did the coroner have the jurisdiction to nake the order;
and (b) if so, was he correct in | aw

M. Justice Canpbell concluded that despite the absence of an
express provision in the Act, the coroner did have the
jurisdiction to make the order in question "as part of his
express statutory power to exclude evidence and as part of the
inplicit power necessarily incidental to his power to cal
W t nesses and hear evidence" (p. 703 OR, p. 233 OAC).
However, as Canpbell J. noted, such limted jurisdiction could
only be exercised in the rarest of circunstances, where the
coroner could be satisfied, inter alia, "that the very object
sought to be achieved by the inquest would be otherw se
defeated" (p. 704 OR, p. 233 OA C ). Canmpbell J. also
concl uded that the coroner had not erred in lawin ruling as he
di d.

| do not read Canpbell J.'s reasons as |limting the coroner's
jurisdiction under s. 50(1) of the Act solely to infractions
i nvol ving oblique or collateral attacks on the process. Put
somewhat differently, | do not read his decision as having
forecl osed the coroner's jurisdiction under s. 50(1) to
consider conflict of interest issues which strike at the very
integrity of the process.

Hughes J., with whom Austin J. agreed, wote very brief
concurring reasons as follows [at p. 705]:

| agree with ny brother Canpbell's disposition of this
matter and with all his reasons therefor, but with great
respect I would not hold that the coroner's action was
justifiable in law. | would dism ss the applications sinply
on the grounds that now to require the name of the witness in
guestion to be disclosed after the prom se of anonymty has
been acted upon would bring the adm nistration of justice
into disrepute.
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Al t hough it was urged by the applicants and doctors that the
words of Hughes J. were to be taken as neaning that the coroner
had no jurisdiction to make the inpugned anonymty order, | do
not share this interpretation. In ny view, Hughes J. was sinply
expressing his view that in making the ruling he did, the
coroner erred in law. This is a far cry from suggesting that
the coroner |acked jurisdiction to make the ruling at all.

Regardl ess, the applicants and doctors firmly maintained
their position that the coroner |acked jurisdiction to renove
counsel for a conflict of interest under any circunstances. Any
such order, it was contended, could only be made by the Ontario
Court (General Division) upon application.

The respondents took the position that the coroner's power to
remove counsel in the face of a disqualifying conflict of

i nterest was one which could be reasonably inferred as
necessarily incidental to his ability to prevent an abuse of
his process. In support, the respondents relied upon the

t hought s expressed and cases referred to in a passage from
Adans J.'s majority judgnent in Black Action Defence Commttee
v. Huxter, Coroner, supra, at pp. 684-85.

For reasons which follow, | find it unnecessary to resolve
the "necessarily incidental"™ argunent.

At the outset, | find it difficult to accept the applicants'
subm ssion that under no circunstances, irrespective of the
nature or type of disqualifying conflict, could the coroner
make a renoval order under s. 50(1) of the Act to prevent an
abuse of his process. Mnimally, it seens to ne that where the
conflict involves the public interest, such that counsel's
continued joint representation would tend to underm ne the
public confidence in the adm nistration of justice and the
integrity of the process, the coroner should be able to act
under s. 50(1) to cure the defect.

Earlier in these reasons, | explained why it was open to the
coroner to conclude that M. Archibald s continued
representation of the Board, as well as the individual
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officers, mght well underm ne or be seen to underm ne the
public confidence in the integrity of his process. | need not
repeat those reasons but sinply refer to them as the neans by
whi ch the coroner obtained jurisdiction under s. 50(1) to
renmove M. Archibald

Apart altogether froms. 50(1) of the Act, | have concl uded
that the coroner had the jurisdiction to renove M. Archibald
pursuant to s. 41(1) and (2)(a) of the Act. Those provisions
read:

41(1) On the application of any person before or during an
i nquest, the coroner shall designate himas a person with
standing at the inquest if he finds that the person is
substantially and directly interested in the inquest.

(2) A person designated as a person with standing at an
i nquest may,

(a) be represented by counsel or an agent;

| find support for ny conclusion in the unreported decision
of MacFarland J. in Cook v. Young, unreported, Novenber 8, 1989
(Ont. H.CJ.).

That case involved an application before a single judge of

the former H gh Court of Ontario pursuant to s. 6(2) of the
Judi ci al Review Procedure Act, R S.O 1980, c. 224. The noving
party was seeking to overturn Coroner Young's refusal to
disqualify a certain counsel fromrepresenting the interests of
several police officers as well as the Mdland Police Force at
an inquest into the death of Tracy Cook. The matter arose this
way.

At the standing stage of the inquest, a third party applied
to the coroner for an order seeking to disqualify counsel from
representing the interests of the individual officers and the
M dl and Police Force, on grounds of potential conflict of
i nterest.

In deciding the issue, Coroner Young referred to the reasons
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of Dubin J.A. (now C.J.Q) in the case of R v. Speid, supra,
where, at p. 600, Hi s Lordship said:

M. Speid has a right to counsel. He has a right to
pr of essi onal advice, but he has no right to counsel who, by
accepting the brief, cannot act professionally. A |lawer
cannot accept a brief if, by doing so, he cannot act
professionally, and if a | awer so acts, the client is denied
pr of essi onal services.

| medi ately thereafter the coroner made the foll ow ng
observations which | adopt:

Does this situation apply to inquests? As we heard in
subm ssions, inquests are different, in focus, scope and
rules fromany ot her proceedi ng. But the sane rul es of
fundanental or natural justice and fairness nust be observed
and nust be seen to be operating at an inquest. Quite rightly
it has been pointed out that inquests do not find fault or
| egal responsibility, rather they are fact-finding exercises.
However, disputes regardi ng evidence, which m ght inpact, for
exanpl e on reputation of an individual, can arise at an
i nquest. Therefore, it seens to ne that a potential conflict
in alawer's position is a valid consideration, although
because of the non-fault-finding and uni que nature of an
i nquest, the test to renove such a |lawer mght well be of a
hi gher nature.

Coroner Young then referred again to the reasons in Speid,
supra, and quoted the follow ng extract fromp. 598:

In assessing the nerits of a disqualification order, the
court nust bal ance the individual's right to select counsel
of his own choice, public policy and the public interest in
the adm nistration of justice and basic principles of
fundanmental fairness. Such an order should not be nade unl ess
there are conpel ling reasons.

He then concl uded his reasons by noting that there did not
exi st before himconpelling reasons to disqualify the counse
in question since, at that point in the proceedings, the issue
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of conflict remained both specul ati ve and hypot hetical. No
concrete exanples of conflict then existed. However, the

coroner reserved to hinself the right to revisit the matter
shoul d the need arise during the course of the proceedi ngs.

On the application for judicial review, after summari zing the
reasons of the coroner, Madam Justice MacFarl and nade the
foll ow ng apposite remarks (pp. 1-2):

In my view, there is no evidence that the coroner acted in
any way other than judicially in determ ning the question of
standing. He clearly had jurisdiction to make the deci sion he
did under s. 41.

(Enmphasi s added)

| agree conpletely with MacFarland J.'s assessnent that the
coroner had jurisdiction under s. 41 to rule on issues of
conflict of interest. Wiile that provision clearly entitles a
person with standing to be represented by counsel, | see no
reason why it should be interpreted to include counsel who
cannot act professionally.

| would interpret s. 41 to nmean that every person with
standing at an inquest has the right to be represented by
counsel who can act professionally. That is the principle which
Dubin J. A clearly enunciated in Speid, supra, and | see no
reason to depart fromit in the context of s. 41 of the Act.

Qobviously, in the case at hand, the coroner concl uded that

M. Archibald could not act professionally on behalf of both
the officers and the Board in view of a conflict of interest
both private and public in nature and of sufficient severity to
warrant his disqualification.

| amtherefore satisfied that even if ny assessnent of the
coroner's jurisdiction under s. 50(1) of the Act is incorrect,
t he coroner nonet hel ess possessed the power to order M.
Archi bald's renoval pursuant to s. 41.

For these reasons, | have not been persuaded that the coroner
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erred in exercising his discretion to renove M. Archibald as
counsel of record for the Board. | am however of the view that
the coroner did err in his further ruling that M. Archibald
could remain as counsel for the applicant officers. It seens to
me that having found the conflict that he did, the coroner
shoul d have ordered M. Archibald s renoval as counsel for both
parties. That however does not present a problemsince M.

Archi bald has already quite properly arrived at a simlar
concl usi on.

In result, | would dismss this application.

G ven the public nature of the inquest and this application
| woul d nmake no order as to costs.

H SMTH J. (dissenting): -- This is an application by the
applicants P.C. Jeff Booth, P.C. WlliamLawer, P.C David
Devi ney, Brian Reed and Sgt. N els Sondergaard for an order
quashing the ruling of the coroner, Dr. R Huxter, dated
Novenber 1, 1993. The coroner ruled that the applicants'
counsel, M. Archibald, was disqualified fromcontinuing to
represent both the five nanmed applicant officers and the Police
Services Board (the "Board") at the inquest, because of an
actual and apparent conflict of interest, and renoved M.

Archi bald as the Board' s counsel

The reasons of Ml daver J., concurred in by O Brien J.

(rel eased January 14, 1994), dism ssed the application. |
respectfully disagree. I would grant the application to quash
the coroner's ruling.

The coroner's ruling was based on the conclusion that the
"perspectives" of the five naned officers were in conflict
with that of the Board. He concluded that it would be an "abuse
of process" to allow "conflicting perspectives" to be brought
before the inquest jury by a single counsel and nade an order
disqualifying M. Archibald fromacting for the Board. G ven
the renoval order, M. Archibald, then very properly in ny
view, wthdrew as counsel for the applicant officers.
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Havi ng revi ewed the evidence before this court, | conme to the
i nescapabl e conclusion that there is no disqualifying conflict,
ei ther actual or apparent, between the positions or
perspectives of the applicant officers and the Board, such that
t hey both cannot be represented by M. Archibald. | further
find that the jurisdiction of the coroner to make a
disqualifying order only arises if such an order prevents "an
abuse of process", as that termappears in s. 50(1) of the
Coroners Act, R S. O 1990, c. C. 37 (the "Act").

Since, as | have stated, there is no disqualifying conflict
that arises, the coroner exceeded his jurisdiction in making
t he di squalifying order.

St andard of Revi ew

There is no privative clause in the Coroners Act. The

Di vi sional Court has held that while the coroner enjoys speci al
expertise in nedical matters, he or she has no particular | egal
expertise: Stanford v. Regional Coroner, Eastern Ontario
(1989), 38 C.P.C. (2d) 161 at pp. 173-74, 33 OA C 241

(Div. ¢.).

Wil e the Divisional Court has acknow edged the inportance of
allow ng a coroner to conduct an inquest wi thout intermttent
interference fromthe judiciary, the court should step in where
a coroner has conmtted an error in principle or a
jurisdictional error: People First of Ontario v. Porter,

Regi onal Coroner N agara (1991), 5 OR (3d) 609, 85 D.L.R
(4th) 174, reversed on other grounds (1992), 6 OR (3d)

289, 87 D.L.R (4th) 765 (C A ). On such matters, the coroner
must be "correct”.

| ssues in This Mtter

The issues that nmust be determ ned to dispose of this
judicial review are:

1. DDd M. Archi bald have an actual or apparent conflict of
interest in acting for both the applicant officers and the
Police Services Board at the inquest?
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2. If there was "a conflict of interest", was it of a
di squal i fyi ng nature?

3. Did the coroner have the jurisdiction to order M.
Archi bald's renoval as counsel for the Board?

Bri ef Background

This coroner's inquest began on August 24, 1992. On August
26, 1992, the coroner granted standing, inter alia, to the
Board and the applicant officers both of whom chose to be
represented by M. Archibald. The calling of evidence before
the inquest jury commenced in March of 1993. The inquest jury
| ast sat on Septenber 9, 1993 when the inpugned notion to
disqualify M. Archibald fromrepresenting both the Board and
the applicant officers was brought by the Urban Alliance. The
coroner's ruling on the notion to disqualify was rendered
Novenmber 1, 1993. Thus, after alnost 18 nonths, the inquest has
not yet produced findings or recommendati ons. Follow ng the
coroner's ruling as stated, M. Archibald then w thdrew as
counsel for the applicant officers. The officers now seek to
guash the coroner's ruling.

Does a Conflict Exist?

The coroner's ruling occurred at a point in the proceedi ngs
where four of the five police officers have conpleted their
testinmony. The fifth officer has been exam ned in chief but has
not yet been cross-exam ned. The officers' testinony thus far
indicates that, given their experiences in the training they
have had to date, there was nothing el se they could have done
to avoid the tragic death of Lester Donal dson and that their
actions were appropriate in the circunstances. The police
of ficers' testinony addresses the questions surroundi ng how t he
deceased cane to his death. The officers' testinony has been
instrunmental in dealing with the first part of the inquest
which fulfils the traditional investigative function

The second part of the inquest is about to begin, nanely, the
soci etal and preventative function directed at avoi dance of
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death in simlar circunstances in the future.

The questions to be answered by the primary investigative
part of the inquest are set out in s. 31(1) of the Act which
provi des:

31(1) Where an inquest is held, it shall inquire into the
ci rcunst ances of the death and determ ne,

(a) who the deceased was;

(b) how the deceased cane to his or her death

(c) when the deceased cane to his or her death

(d) where the deceased cane to his or her death

(e) by what neans the deceased cane to his or her death

It nmust be stressed that an inquest is not a vehicle for
finding either civil or crimnal liability. This is
specifically provided for in s. 31(2) of the Act:

31(2) The jury shall not nake any finding of I|egal
responsibility or express any conclusion of |law on any matter
referred to in subsection (1).

The "perspective" of the Police Services Board, on the other
hand, is that it wishes, in the second part of the inquest, to
advance recommendations arising out of these facts that may
help to fulfil the public interest mandate -- to avoid or
prevent death in simlar circunstances in the future! That is,
the Board wi shes to advance reconmendati ons towards the goal of
maxi m zing the efficacy with which police services can be
delivered in simlar circunstances in the future.

The Act contenplates this second prospective purpose of an
inquest in s. 31(3):

31(3) Subject to subsection (2), the jury may nake
recommendations directed to the avoi dance of death in simlar
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ci rcunstances or respecting any other matter arising out of
t he i nquest.

Note that, while s. 31(3) allows a jury to nmake

recommendat i ons about "any other matter arising out of the

i nquest”, any and all recomrendations of the jury are al ways
"subject to subsection (2)". That is, the jury may not mnake
any recomrendati ons concerning either legal liability or any
ot her conclusions of |law as they relate to the first, fact-
finding part of the inquest. A coroner is actually forbidden
to receive such a recomendation by virtue of s. 31(4):

31(4) A finding that contravenes subsection (2) is inproper
and shall not be received.

| have set out these subsections at the outset because the
scope of the coroner's inquest nmust always be kept in mnd in
order to properly dispose of the issues in this case.

At this point in the inquest, little evidence has been
tendered on the Board's behalf. It is anticipated in the second
part of the inquest, that the Board will take a nore active
role and may cross-exanm ne expert witnesses with respect to
police training and procedures, on issues of cross-cultural
sensitivity, nmethods of responding to the nentally ill, Speci al
Ment al Heal th Squads, and the practices in other jurisdictions,
etc. It is also expected that the Board will make
recomendati ons with respect to such issues.

It is not surprising that this is the case. As nenbers of the
Force present during the events leading up to the death of M.
Donal dson, the officers have been called by the coroner to
assist in answering the factual questions set out in s. 31(1)
of the Act. By contrast, it is anticipated that the board,
occupying as it does the policy-making role in the police
system wll take a much nore active role in the proceedings
once the inquest noves into its second phase of working towards
recommendations "directed towards the avoi dance of death in
simlar circunstances" in future.

In addition to the applicant officers and the Board, the
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other parties with standing at the inquest include the U ban
Al liance on Race Relations for Metropolitan Toronto (the
"Alliance"), the nother of the deceased, Ms. Donal dson, and
five physicians who treated M. Donal dson after he was shot.
The notion to disqualify M. Archibald was brought by the

Al liance supported by Ms. Donal dson. The application to quash
the coroner's ruling was brought by the applicant officers,
supported by the five physicians.

In order to decide whether to disqualify M. Archibald, the
coroner posed a series of questions over several days.

M. Archibald s answers to the questions posed indicated that
there is, at this tine, neither an actual nor an apparent
conflict. In response to the coroner's question as to the
Board's "perspective" in this inquest, M. Archibald made
several statenents:

G ven the mandate set out in the Police Services Act, it is
clear that the Board has an interest in assuring that al
rel evant policies and procedures, including training, are
exam ned at the inquest and that all recomrendati ons of
concern to the Board are brought forward.

It has been our position on behalf of the Police Services
Board and wll continue to be that position, on behalf of the
Police Services Board, to ensure that all relevant policies
and procedures, and training sir, are exam ned appropriately
at the inquest, put before the jury for its consideration and
wi sdom and ultimately for the jury's determ nation as to what
recommendati ons they wi sh to nake, pursuant to section 31,
subsection 3, of the Coroners Act.

o recommendations directed to the avoi dance of
death in simlar circunstances or respecting any other matter
arising out of the inquest".

The Board is not and should not be obliged to nonitor these
I nquest proceedings, to identify inappropriate action on the
part of individual officers. . . .Section 61 of the Police
Services Act provides the Chief of Police to deal with issues
of m sconduct.
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the officers and the Board have a common interest in
seei ng that appropriate reconmendati ons cone out of the
Jury's verdict towards the avoidance of death in simlar
circunstances . . . on issues of police training, procedure
and policy.

Thus, the Board is interested in exam ning the policies,
procedures and training of the police force at a systemc
| evel .

The stated "perspective" of the officers was described by M.
Archibald in the followi ng terns:

G ven what happened, that they have |lawful |y abi ded by
their training and procedure. Unfortunately the tragedy
occurred nonetheless. It is inportant, sir, as | have already
i ndicated, that the officers do not have the benefit of the
expert evidence that will be called in the second half of the
inquest. And they are not truly the experts on those areas.

It is not their province to urge recommendati ons for changes,
because they are not the experts on those issues.

That is for the Chief of Police and for the Police Services
Board. The officers are obliged to receive the best training
in the area of service for the nentally ill and have a common
interest wwth the Board and the Chief of Police, in welcomng
t he adoption of any training, policy or procedure that could
assist the Force and its nenbers to prevent deaths or that
may prevent deaths in simlar circunstances in the future.

We reject the subm ssion that the officers' testinony
conflicts with the position of the Police Services Board

there is absolutely no evidence of a conflict and if
you accept our subm ssion on behalf of our clients, sir,
there is not even an apparent appearance of a conflict. And
if you accept our subm ssions on behalf of our clients, sir,
[ M. Archibald s undertaking] nor wll there be a conflict
in the future.

1994 CanLll 10535 (ON SC)



Are the officers not entitled to have their views put to the
experts in cross-examnation? . . . and |I've already answered
that . . . Absolutely. Miuch like the experts are entitled to
testify as to how they woul d have exercised their judgnment
differently and, of course, that wll be cross-exam ned upon
by all counsel for the betternent of ensuring all of the
facts are put before the Jury at the end of the day for the
Jury's w se counsel

and ultimtely we submt to you with as nuch vigour as
we possibly can that there is no conflict and no apparent
conflict whatsoever on the evidence in this case, nor on the
per spectives being brought to bear by the police officers and
the Police Services Board in this inquest.

(Enmphasi s added)

These two perspectives clearly indicate that the applicant

officers and the Board are not in conflict, notw thstanding the

officers' position that they woul d not have approached this
situation differently given their training to date.

First, fromthe excerpts above, it is clear that the officers
and the Board occupy significantly different positions within
the police system As M. Archibald stated before the coroner,
the officers are not experts in the area of system c policies
and training and, thus, are not in a position to assert
recomendati ons on those points.

Secondly, the officers thensel ves recogni ze that, as

i ndi vi dual enpl oyees of the Force, they are obliged to accept
the best training offered to themas set by the Board, as

pol i cy- maker of the Force.

Finally, M. Archibald has explained the position of the
officers to the coroner in no uncertain terns. It bears
repeati ng:

The officers . . . have a common interest with the Board and
the Chief of Police, in welcom ng the adoption of any
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training, policy or procedure that could assist the Force and
its menbers to prevent deaths or that may prevent deaths in
simlar circunstances in the future.

This position has been affirmed by the testinony of each
of ficer.

Wil e every officer who has conpleted his testinony stands
behind his actions, so too have they each acknow edged on the
W tness stand that training involving the nentally
handi capped and dealing with crisis situations in general,
woul d be val uabl e.

Excerpts of the testinony of P.C Deviney were produced for
the court in support of the respondents' position that the
officers are at | oggerheads with what will be the position of
the Board. The full transcripts were not provided for the
court's exam nation. However, upon fuller exam nation of al
t he excerpts provided, P.C. Deviney's testinony denonstrates no
such conflict to ne.

The heated interchange between M. Fal coner, representing the
Al liance, and P.C. Deviney in cross-examnation did result in
P.C. Deviney taking the position that he felt it appropriate to
treat all persons equally regardless of their culture. However,
upon subsequent cross-exam nation by M. Archibald, P.C
Deviney clarified his position:

Q [M. Archibald] Do you have any objection to [the training
vignette] in regard to educating and training officers in
regard to appreciating other cultures about courtesy, about
approaching individuals fromtheir culture froma courtesy
poi nt of view?

A. | have no problenms with that. My concern was for the
officer's safety.

P.C. Deviney also indicated that training is hel pful and that
race relations training would be of value. Further cross-
exam nation by one of the inquest jurors (who was permtted
under s. 37(2) of the Act to put questions to w tnesses), shed
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additional light on P.C. Deviney's position:

Q [juror] 1've heard things about different stress

i ndicators which a nentally ill person mght show that is, |
guess, not so obvious. | think sonebody was questioning on he
[ M. Donal dson] was starting to show his signs of nenta

i1l ness when he went from speaki ng English to speaki ng Patwa.
Ckay? And that could be sone kind of stress indicator. Could
training on identifying those kind of stress indicators on a
mentally ill person hel p?

A. Oh, yes, it would help, nost definitely.

Thus, the viva voce evidence tendered does not support a
finding of a conflict. In the final analysis, the position of
P.C. Deviney is that he is willing to be trained. Any such
future training procedures or policies are within the mandate
of the Board. The Board was granted standing so that its
perspective or interest in these issues could be addressed at
t he i nquest.

M. Archibald has made an explicit undertaking on the
instructions of his clients, that these parties wll not be
maki ng conflicting recomendations to the jury:

we do understand that your concern may well be whet her
counsel on behalf of the officers may take the position at
the end of the day, based upon the evidence, no issues
concerni ng recommendations arise in any of the areas: police
training, policy and procedures. W can tell you, sir, that
in our considered view such recommendati ons do arise on the
evi dence. You, sir, have no basis for concern. W can
certainly undertake to you, sir, that we will not as counse
for our clients advance conflicting positions at the end of
t he day because as we have said all along, sir, and with
enphasi s again, their positions do not conflict.

No party with standing is required by the Act to exam ne
W t nesses, nmake subm ssions or make recomendations to the
coroner's jury. Based on the positions of the parties set out
earlier, it is not difficult to understand why there would be
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no conflicting recomendati ons comng fromthe officers
concerning future training, procedures or policy. |Issues of
that nature are sinply not in the domain of the individual
of ficers.

Most inportantly, the clients thensel ves do not object to
both being represented by M. Archibald. Under these
circunstances, how can it be said that there is a conflict of
perspective, nmuch less a "conflict of interest” necessitating
di squalification of counsel?

The majority has suggested that, absent a witten waiver,
these parties should not be taken as being able to truly
consent to conbi ned representation since they could not be
expected to understand the conflict if their own counsel does
not understand it. This argunent, with the greatest of respect,
seens circular to nme and does not, on its own, support a
finding of conflict any nore than the evidence does.

The majority has also raised concerns that it is not only the
recomendations that may lead to conflict but also the future
cross-exam nation of expert witnesses who will be called to
gi ve evidence with respect to training and policies that m ght
prevent death in simlar circunstances in the future. It is, |
think, the majority's concern that M. Archibald nmay be
prevented fromfreely cross-exam ning an expert as counsel for
the Board since, as counsel for the officers, he may have an
interest in mnimzing the value of an expert's testinony
shoul d that testinmony put the officers' actions into a negative
light.

This too, | fear, is a red flag which has been rai sed w thout
merit. It nmust not be forgotten that the purpose of the inquest
is confined to first, factually determ ning how M. Donal dson
canme to his death and, secondly, how death in simlar
circunstances mght be avoided in the future. The factual
conponent of the inquest is about to conme to a close. It is
only after the facts have been adequately addressed that any
expert testinony |leading to future recomendations wll be
t ender ed.
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Thus, there is no danger that expert testinony vis--vis the
nost efficacious training and policies for police officers in
future in simlar circunstances, will conflict with the
officers' testinony that they acted properly in the present
ci rcunstances. The officers' position is that their actions
were correct given their experiences in the training they have
had to date. The officers have not and are not in a proper
position to offer advice on what type of training or procedures
m ght be inplenented in the future to inprove the efficacy of
the Force in simlar circunstances. That information is not
within their expertise as individual officers, nor within their
role as nenbers of the Force. They do not create, but sinply
i npl ement as directed, the policies handed down to them The
"perspective or interest” of these officers, as parties with
standing, is to see that the facts of their involvenent in this
fatal incident are placed fully and accurately before the jury.

Simlarly, the expert wtness called to address the issue of
how death m ght be avoided in simlar circunstances in the
future will not and is not in a position to assess the actions
of the officers in the current situation. As M. Archibald
himself tried to i npress upon the coroner:

Sir, we will never know for sure at the end of this inquest
what actions, if any, by the officers caused or didn't cause
M . Donal dson's death or caused or didn't cause M. Donal dson
to do anything. Not even the experts that will be called in
the second half of the inquest . . . will be able to say with
any kind of certainty that if certain steps were taken or if
certain alternatives woul d have been taken that death would
have been prevent ed.

(Enmphasi s added)

Finally, as M. Archibald stated at the conclusion of his
exam nation by the coroner:

Again, and it is worth repeating many tinmes in ny view, the
officers and the Board have a common interest in seeing that
appropriate recommendations conme out of the Jury's verdict
towards the avoi dance of death in simlar circunstances
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-- avoidance of death in simlar circunstances and ot her

hel pful recomrendations that arise naturally fromthe issues
at the inquest, sir, on issues of police training, procedure
and policy.

we do not see an apparent conflict on behalf of our
clients or between our clients. There is no apparent conflict
for all the reasons |'ve already stated. | can go through it
all again . . . but it's on the record. W reject the
subm ssion that the officers' testinony conflicts with the
position of the Police Services Board. W' ve heard days of
argunment from opposing counsel on this issue and we submt to
you . . . that at the end of the day in terns of your review
of their argunents there is absolutely no conflict.

| nmust agree with the subm ssions of M. Archibald in this
respect. There is no conflict, either actual or apparent,
between the testinony of the officers and any future
recommendati ons by the Board concerning the avoi dance and
prevention of death in sim/lar circunstances.

s the Conflict of a Disqualifying Nature?

G ven ny answer to the first question above, it is not
necessary to address issues two and three. However, | feel
conpelled to cormment briefly on both of these issues.

Even at its highest, assum ng that the Board does wi sh to
make reconmendati ons with which the officers do not agree, this
al one does not give rise to a conflict of a disqualifying
nat ur e.

The Suprenme Court of Canada has acknow edged, in MacDonal d
Estate v. Martin, [1990] 3 SSC. R 1235, 77 D.L.R (4th) 249,
that there are both "disqualifying" and "non-di squalifying"
conflicts of interest. Non-disqualifying conflicts are al so
explicitly acknow edged in the rules of professional conduct
prescribed by the Law Soci ety of Upper Canada. Rule 5 provides:

5. The | awer nust not advise or represent both sides of a
di spute and, save after adequate disclosure to and with
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consent of the client or prospective client concerned, should
not act or continue to act in a matter when there is or there
is likely to be a conflicting interest.

(Enmphasi s added)

Suffice to say that the rule acknowl edges a lawer's ability to
act for two parties with a conflicting interest where there has
been adequat e disclosure and consent of the clients. The right
of the client to counsel of choice is a fundanental right,

zeal ously to be protected by the court, absent very conpelling
reasons!

Unli ke Mol daver J., | amsatisfied that the Police Services
Board and the applicant officers are both confortable and
content to have M. Archibald represent their interests at the
inquest. Wth their consent, after disclosure, M. Archibald
has his clients' instructions and their confidence. Wile M.
Justice Lacourcire's comments in R v. Silvini (1991), 5 OR
(3d) 545, 68 C C.C. (3d) 251 (C. A), concerning a client's
ability to consent, are helpful in the context of crimnal
proceedi ngs, they do not apply as easily to this case. The
potential adverse effects on the interests of either the
officers or the Board do not begin to approach those of an
accused in a crimnal proceeding.

In the case of R v. Speid (1983), 43 OR (2d) 596 (C A ) at
p. 598, 8 C.C.C. (3d) 18 at p. 19, Dubin J. A (now Dubin
C.J.Q) stated:

In assessing the nerits of a disqualification order, the
court nust bal ance the individual's right to select counsel
of his own choice, public policy and public interest in the
adm nistration of justice and basic principles of fundanental
fairness. Such an order should not be nmade unless there are
conpel I'i ng reasons.

Generally, in ny view, the cases of R v. Speid, supra, and
Silvini, supra, are not as helpful in deciding this case as
they would be in deciding the question of conflict of interest
in the crimnal context.
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In the crimnal context, there is an overriding interest,
both public and private, in an accused's constitutionally
entrenched right to full answer and defence because of the
accused's potential loss of liberty. By contrast, a coroner's
i nquest is forbidden by s. 31(2) of the Act to address any
legal liability, either civil or crimnal!

In the civil context, there is no case in which counsel have
been renoved for conflict of interest, asserted by a third
party, over the objection of both clients said to be in
conflict: Fong v. Chan, unreported, April 29, 1993, O Dri scol
J. [summarized in 39 ACWS. (3d) 1104 (Ont. Gen. Div.)]. In
di scussing the use of notions to renove counsel since the
Suprene Court of Canada decision in MacDonald Estate v. Martin,
O Driscoll J. cited with approval the follow ng passage of
Esson C.J.S.C. in Manville Canada Inc. v. Ladner Downs (1992),
63 B.C.L.R (2d) 102 at pp. 117-18, 88 D.L.R (4th) 208 (S.C.):

One litigant applies to deprive the opposing litigant of the
services of the |awer which it has chosen and whi ch has
represented it for years. Such a renmedy necessarily inposes
hardshi p and, given that the party deprived of its
representative is an innocent bystander in an issue between
its lawer and the opposite party, sone degree of injustice
on the innocent party. The inposition of such hardship and
injustice can only be justified if it is inflicted to prevent
the inposition of a nore serious injustice on the party
applying. It follows that the injunction should be granted
only to relieve the applicant of the risk of "real m schief,”
not a mere perception.

Since MacDonald Estate v. Martin, the application to

di squalify has becone a growh area as it began to do 20 or
SO years ago in the United States where it seens to have
reached the stage of being a commopn feature of mgjor
[itigation.

(Enmphasi s added)

There is no conflict of such nature as to be a disqualifying
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conflict in the present case. Neither the Al liance nor Ms.
Donal dson has denonstrated "a private interest" that would be
i nfringed should M. Archibald continue to act for both the
applicant officers and the Board.

| amcertainly mndful of "the public interest” in these
proceedi ngs which is substantial. This was underscored by the
Di visional Court in People First of Ontario v. Porter, supra,
at p. 620, wherein the court stated:

Public interest advocates have a special role in many
i nquests. But in every inquest the primary advocate for the
overall public interest is the Ctrown Attorney who acts as
counsel for the coroner. The history and traditions of that
office in this province provide a degree of reassurance that
the Crowmn Attorney will act as an i ndependent and responsible
advocate for the public interest.

The great value in the separate perspective of the public
interest interveners does not warrant any usurpation of the
role of the Crown Attorney as the overall advocate for the
public interest in the role of counsel to the coroner. It is
for coroner's counsel to ensure that all the evidence
essential to an understanding of the deaths is brought
forward, and the coroner has an overall supervising
responsibility to see this function is fully and openly
per f or med.

(Enmphasi s added)

These passages indicate the D visional Court's understanding
that it is the role of the coroner and his or her counsel to
protect the public interest in seeing that the mandate of the
inquest is fulfilled. The "perspective or interest"” of a party
gi ven standing, on the other hand, is to add a separate
perspective or dinension on the issue on which standi ng was

granted. In every respect, it is the Crown counsel representing

the coroner who carries "the public interest" burden.

The coroner, under s. 50(1) of the Act, to prevent an "abuse
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of process", nmade the disqualifying order. Wether or not such
an order falls within the powers afforded hi munder s. 50(1) is
the last issue.

Did the Coroner have the Jurisdiction under s. 50(1) of the Act
to order M. Archibald s Removal as Counsel for the Board?

The coroner based his ruling on the powers vested to him
under s. 50(1) of the Act. That provision reads:

50(1) A Coroner may nmake such orders or give such
directions at an inquest as he considers proper to prevent
abuse of its processes.

In deciding that he had the jurisdiction to make a
disqualification order, the coroner's ruling relied on People
First of Ontario v. Porter, supra, at p. 644, in recognizing
that it is the coroner's task to ensure that the rel evant and
necessary evidence conmes out for public scrutiny.

It is an inpossible task to satisfy everyone and the standard
of public confidence nust be that of scrutiny by a fair-

m nded and di spassi onate nenber of the public alive to the
need to get on with the task of assenbling and presenting the
essential evidence for consideration by the jury.

As the coroner hinself acknow edged, however, this statenent
was made with respect to his jurisdiction to elicit evidence.
Peopl e First does not assist on the issue that the coroner
under s. 50(1) of the Act only has jurisdiction to nake an
order to prevent an abuse of its processes.

What is the all eged "abuse of the inquest process” that the
coroner is preventing by his disqualification ruling?

In the civil context, an abuse of process is a proceeding
which is frivol ous, vexatious or oppressive. There is said to
be an abuse of process when an adversary, through the malicious
or unfounded use of a regular |egal proceeding, obtains sone
advant age or uses the | egal process for a purpose other than
t he purpose intended by | aw.
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Canadi an Newspaper Co. v. Isaac (1988), 63 OR (2d) 698, 27
OAC 229 (Dv. C.), appears to suggest that a coroner mnust
be satisfied "that the very object sought to be achieved by the
i nquest, woul d be ot herw se defeated", unless the order issued.
Section 50(1) of the Act only grants jurisdiction to nmake an
order to prevent an abuse of process.

A perceived conflict of interest, one that, in ny view, is
not supported by the facts in this case, cannot cloak the
coroner with jurisdiction under s. 50(1) to make the
di squalification order so issued.

| agree with Justice Moldaver in finding it difficult to
accept the applicant's argunent that under no circunstances
could the coroner nmake a renoval order under s. 50(1) of the
Act to prevent an abuse of process. | only say that, in the
facts of this case, there is no basis for an abuse of process
finding, nor is there a threat of abuse in future to be
prevented by this order. Therefore, the coroner exceeded his
jurisdiction in making such an order under the authority of s.
50(1).

G ven that the powers afforded to a coroner under s. 50(1)
relate to abuse of process and abuse of process only, it is ny
view that the comments of Adans J. in Black Action Defence
Comm ttee v. Huxter, Coroner (1992), 11 OR (3d) 641 (D v.
Ct.), concerning "necessarily incidental" powers are not
applicable to the case at bar.

The Applicability of Section 41 of the Act?

| amsimlarly not persuaded that s. 41 of the Act has any
application here. Section 41 sinply affords the coroner
jurisdiction to grant parties standing in this inquest.
Moreover, this section of the Act was not relied on in support
of the jurisdictional argunent by any of the parties before the
coroner or this court on this judicial review The coroner
hi msel f did not even consider s. 41 in his own discussion of
jurisdiction. The only jurisdictional basis asserted for the
coroner's ruling was the power granted by the |legislature to
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t he coroner under s. 50(1) to prevent "an abuse of its
processes”.

It would be inappropriate in ny view for this court to make a
jurisdictional ruling based on a provision not relied upon or
even consi dered by the parties before it.

If I amwong in this respect, it is ny viewthat s. 41 does
not confer the coroner with jurisdiction to nmake the
di squalifying order in any event.

In Cook v. Young, unreported, Novenmber 8, 1989 (Ont. H.C J.),
MacFarland J. did affirmthat the coroner acted judicially in
determ ning the question of standing in that case. However, the
matter before the coroenr in that case was whether or not the
M dl and Police Force should be granted standing, a matter that
clearly fell wthin the coroner's jurisdiction under s. 41.

Wthin the context of an application for standing, as in

Cook, supra, the coroner concluded that standing should be
granted to the Force and that the counsel representing the

i ndi vidual officers could also represent the Force. Under those
ci rcunst ances, MacFarland J. stated at pp. 1-2:

In my view, there is no evidence that the coroner acted in
any way other than judicially in determ ning the question of
standing. He clearly had jurisdiction to make the deci sion he
did under s. 41

(Enmphasi s added)

| read this passage to nean only that it was open to the
coroner to address the issue of appropriate counsel for a party
within an application for standing at a coroner's inquest. In
my view, this is precisely the kind of "necessarily incidental"”
power that was referred to by Adans J. in B.A D.C. v. Huxter
Thi s makes em nent good sense. The question of who w ||
represent a party given standing is necessarily incidental to
t he question of what perspective that party may bring to the
proceedi ngs and, thus, whether that party should have standi ng!
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It does not mean that a coroner perpetually has the power
under s. 41 to nmaeke disqualification orders throughout the
proceedi ngs. Section 41 is limted to the extent that it
addresses only whether a party nay have standing. It cannot be
read to provide continuing power to the coroner to disqualify
counsel at any subsequent point in the proceeding that is
whol ly unrel ated to the issue of standing.

| note that the coroner in Cook concluded that there was no
conpel ling reasons to disqualify the counsel in question since,
at that point in the proceedings, the issue of conflict
remai ned both specul ati ve and hypot hetical. This position was
affirmed by Justice MacFarl and.

Jurisdiction to Make a Renoval Order

It should not be overl ooked that the coroner's inquest is a
statutory tribunal and, as such, has no inherent jurisdiction.
Section 2(1) of the Act explicitly repeals the effect of the
common law' as it relates to the functions, powers and duties
of coroners within Ontario". The Ontario Court of Appeal has
recently confirmed that the effect of s. 2(1) is to limt any
and all powers of the coroner to those specifically conferred
under the Act: Re Beckon (1992), 9 OR (3d) 256, 93 D.L.R
(4th) 161 (C. A.). Thus, the coroner's jurisdiction to make
his disqualification ruling could only derive froms. 50(1) of
t he Act.

Concl usi on

| find that the coroner erred in ruling that therewas a
di squalifying conflict in M. Archibald appearing for the
applicant officers and the Board. | find that the coroner had
no jurisdiction to make the order of renoval except to prevent
an abuse of process and there was no basis for a finding of an
abuse of process on these facts. In ny view, the coroner went
beyond his powers under s. 50(1) of the Act, and exceeded his
jurisdiction in making the disqualifying order. As a result, |
woul d quash the coroner's ruling of Novenber 1, 1993. Gven the
public nature of the inquest and this application, | would nmake
no order as to costs.
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Application di sm ssed.

(DS NO) SESOT 1IMued ¥66T



