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Court File No (10-1-31)

FEDERAL COURT
ANGEL SUE LARKMAN
Applicant
and
THE ATTORNEY GENERAL OF CANADA
Respondent

APPLICATION PURSUANT TO sections 18 and 18 1 of the Federal Clourt Act. !

NOTICE OF APPLICATION

TO THE RESPONDENT:

A PROCEEDING HAS BEEN COMMENCED by the applicant. The relief
claimed by the applicant appears on the following pages

THIS APPLICATION will be heard by the Court at a time and place to be fixed
by the Judicial Administrator. Unless the Court orders otherwise, the place of hearing
will be as requested by the applicant The applicant 1equests that this application be heard
at Toronto, Ontatio

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step
in the application or to be served with any documents in1 the application, you or a solicitor
acting for you must prepare a notice of appearance in Form 305 presciibed by the Federal
Courts Rules and serve it on the applicant's solicitor, or where the applicant is self~
1epresented, on the applicant, WITHIN 10 DAYS after being served with this notice of
appiication

Copies of the Federal Courts Rules information concerning the local offices of the Couit
and other necessary information may be obtained on request fo the Administrator of this
Court at Qttawa (telephone 613-992-4238) o1 at any local office.

61




IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MA/

Chpetine Mol
November 1, 2010 Issued by: i
Address of
Local office: eral Court
180 Queen Street W
Toronto, Ontaiio
M5V 3L6

TO:

ATTORNEY GENERAL OF CANADA
Michael Beggs

Ontario Regional Office

The Exchange Tower

130 King St West

Suite 3400, Box 36

Toronto, ON M5X 1K6




APPLICATION

This is an application for judicial review of the Order-in-Council, dated December 4,
1952, which enfranchised Laura Mary Flood (nee Batisse), [hereinafter “Lawia F lood”}
the maternal grandmother of the Applicant Angel Sue Larkman [hereinafter “The
Applicant”]

The applicant makes application for:
i) An order that the Order-in-Council dated December 4, 1952 be set aside; and

ii) Such further and other relief as this Honourable Court deems just.

The grounds for the application are:

The Enfranchisement of Laura Flood

1. The Applicant’s grandmother Laura Flood was bozn on March 1, 1926, on the
Matachewan First Nation in Ontatio. Lawra Flood’s birth patents were Harry and Anne
Batisse, both of whom were considered to be “Indians” pursuant to the Indian Act in

force at the time.

9. Priorto October 10, 1952, Lawa Flood was considered an Indian pursuant to the

Indian Act, and she was a member of the Matachewan Fist Nation, Band Number 72

3 In 1952, Laura Flood was unable to read or write Lauta Flood was only capable of

writing her first and last name.

4 On luly 14, 1952, 7. Marleau, Indian Agent for Sturgeon Falls, received a typed letter
purporting to be from Laura Flood, 1equesting that she be forwaided the “necessary
papess to release her from treaty” Laura Flood did not prepare the letter o1 1equest that a

letter be prepared on her behalf asking that she be released from treaty

5 1Inresponse to the July 14, 1952 letter, J. Marleau requested that Laura Flood supply

the Department of Citizenship and Immigration with several pieces of information,




inchuding her length of tesidence away fiom the Reserve, 4 list of property on the
Reserve, her present means of livelihood and annual income. The answers to these
questions would determine whether ot not Lauta Flood could be enfranchised, as the
legisiation at the time only permitted enfranchisement for adults who were considered

capable of supporting themselves ﬁnaﬁdiaily.

6 The answers to the Indian Agent’s questions were written on the letter by hand. At
least one of the answers is erroneous. The document states that Lauta Flood lived away
from the Reserve for 13 years. However, Laura Flood did not leave the Reserve in 1939
at the age of 13, as is alleged on the document Laura Flood left the Reserve when shé

was approximately 19 years old.

7. The Indian Agent subsequently wrote to the Department of Citizenship and
Immigtation 1equesting the necessary application forms for enfranchisement. The letter
repeated the error concerning Laura Flood having lived away from the Reserve for 13

years

8. On Avgust 16, 1952, a second typed letter purporting to be prepated by Laura Flood
was sent to the Indian Agent 1equesting that he inform het if he had received the
requested information. Laura Flood did not prepate this letter, nor did she instruct anyone

else to write the letter on her behalf

9. On October 10, 1952, Lauta Flood at the request of Chief Alfred Batisse and the
Indian agent, signed an application for enfranchisement She did not know what she was
signing Laura Flood was not informed that by signing the documentation that she was

giving up her status as an Indian

10. The Enfianchisement application itself contains several significant errors, including
the omission of the names of Lawa Flood's sons, both of whom wexe bomn before the
Application was signed. Her fist daughter, Laura Jean, was born four days after the

application was purportedly signed.




11. On October 18, 1952, the Indian Agent sent a fetter to Lawa Flood acknowledging
receipt of the Application and informing her that she would not receive any timber

royalty if she continued with the enfranchisement application.

12. On October 31, 1952, a typed letter purporting to be from Laura Flood was sent to
the Indian Agent requesting that her application be sent to the “Department” despite her
loss of any timber royalty. Lauia Flood did not prepare or request that this lette: be
prepared on het behalf Laura Flood did not know what “timbet royalty” was The Indian
Agent then forwarded the application for enfianchisement to the Department of

Citizenship and Immigyation

13. By Order-in-Councit P.C. 4588, dated December 4, 1952, Lauta Flood was declared
enfranchised. Although she acknowledges that her signature appears on the
Enfranchisement Card, she did not know that she was signing a document that would

strip her of hex status as an Indian

14. Laura Flood later discovered that she had signed an “Application. for
Enfianchisement”. At the time of signing, Lauta Flood did not know what
“enfranchisement” was, o1 the consequences of enfranchisement. However, by Order-in-
Council P.C 4582, dated December 4, 1952, Lawa Flood was dectared enfranchised and

therefore lost her recognition as an Indian under the Indian Act.

15. To the best of Laura Flood’s knowledge and recollection, she did not receive any

money from Chiel Batisse ot from the government for enfianchisement.

16  As aresult of her enfranchisement, Laura Flood lost her intezest in the reserve land,
and she lost all legislative benefits that flow to Indians, such as the right to reside on

reserve, and the right to vote in band elections.

17, Pursuant to the Bill C-31 amendments to the Indian Act, Lauta Flood regained status

as an Indian under subsection 6(1)}(d) of the Indian Act
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18  On August 20, 1986, Laia Flood’s daughter Dorothy Ann Flood (nee Batisse)
[hereinafter “Dorothy Flood”] applied to be added to the Indian Register. She included
het daughter Ange! Sue Larkman (then Angel Sue Etches), the Applicant to this

proceeding, as part of her application

19 By way of letter dated February 3, 1988, the Registrat advised Dorothy Flood that
she was registered under section 6(2) of the Indian Act, but her daughtes, the Applicant

was not entitied to be registered.

20 On April 7, 1995, the Applicant submitted a second application for registration on
her own behalf, By way of letter dated September 13, 1995, the Registiar advised that
there was no basis to revisit the earlier decision of the February 3, 1988, letter to Dorothy

Flood indicating that the Applicant was not entitled to registation.

21. By way of letter dated November 26, 1997, the Applicant and Lauza Flood requested
that the Registiar review the valid'ity of Lauta Flood’s enfranchisement. The Registrar, by
letter dated August 18, 1997, found the enfranchisement to be valid.

22. The Applicant and Laura Flood then protested the Registrat’s decision by way of a
Notice of Protest dated August 17, 1998 The Acting Registrar of the Department of
Indian Affairs and Nosthern Development, in a letter dated Tuly 21, 2000, upheld the

decision of the Registrar..

Proceedings of the Courts
23 The Applicant and Lauta Flood requested that a hearing be held pursuant to section
14 2(6) of the Indian Act, the Registrar declined to hold such a hearing.

24. In January 2001, Angel Sue Latkman, Dorothy Ann Flood and Laura Flood, initiated
a statutory appeal pursuant to section 14 3(4) of the Indian Acr of the July 21, 2000

decision, in the Ontario Supetior Court of Justice




25 Tt was not unti] some nine years after the Notice of Protest was initiated that the
Respondent, Her Majesty the Queen as represented by the Registrar of the Department of
Indian Affairs and Northern Development and the Attorney General of Canada

[Hereinafter the Respondents] raised an issue of jurisdiction.

Ontario Superior Court of Justice
26 On March 5, 2008, the Honourable Madam Justice Forestell of the Ontatio Supetior
Court of Justice held that the 1952 Orde: in Council was veid ab initio and ordered that

Angel Sue Larkman, Dorothy Flood and Lausa Flood, be registered pursuant to section
6(1)a) of the Indian Act

Court of Appeal for Ontario
27. The Respondent, appealed the Order to the Court of Appeal for Ontario. The
Appellate Court set aside the decision of Madam Justice Forestell on the basis of

juisdictional issues and stated that jurisdiction resides with the Federal Court.

Supreme Court of Canada

28  Angel Sue Larkman and Lawra Flood then sought leave to appeal the decision to the '

Supreme Court of Canada On October 1, 2009, the Supreme Court of Canada dismissed

the Application for leave to appeal without reasons

Order in Council is Invalid
29 That the Registrar, acting on behalf of the Minister of the Department of Indian
Affairs and Northern Development, erred in finding that the statutory pre-conditions for

the enfranchisement of Laura Flood had been met;

30 That the Registrar, ac%iﬁg on behalf of the Minister of the Department of Indian and
Northern Development, etred in finding that the enfranchisement application of Lauia
Tlood was voluntary, and that the Department of Citizenship and Immigration, as it then
was, acted in good faith in processing her enfranchisement, when these findings are

unsuppoerted by the evidence; and

§7




31. Such firther and other grounds as counsel may advise and this Court may permit

This application will be supported by the following material:
i} The Affidavit of Angel Sue Larkman and the attachments thereto; and

if} Such further material as counsel may advise and this Honourable Coust may

permit

The applicant requests that the Registrar of Indian and Notthern Affairs Development
send a certified copy of the following matetial that is not in the possession of the
applicant but is in the possession of the Registra: of Indian and Northern Affairs

Development:

1 All records and documents that the Registrar of Indian and Northern Affaits
Development relied upon in support of the Application for Enfranchisement of Laura

Flood submitted to the then Department of Citizenship and Immigation.

DATED this 1% day of November 2010 ] / g %)7

Mandy Wesley, LS U C. #53539K

Amanda Driscoll, LS U C. # 58739W

Aboriginal Legal Setvices of Toronte
415 Yonge St, Suite 803
Toronto, ON M5B 257

Ph: (416) 408-4041
Fax: (416) 408-4268

Counsel for the Applicant




49

jueotddy a3 107 1PsUNOS

89780 (911) ¥R
150b-80% (91%) Ud

LAZ SN

NQ ‘omoIoy

jeang e5UOX S1H-£08

OIUOI0 ] JO $901AIRG 859 [PUELOqY
JIO0SLI(] BpUBULY

Aarsap Apusiy

NOILLYOI1ddV
40 HOLLON

LUN0D TVEAAEd

apuodsayy jneonddy
I€-1-0T "ON 91 g 3Me) VOVANVD 4O TVEANTD AUNAOLLY JHL pue NYWIREVYT HEAS TIONV






L

" k1
iv |

- 4
ib. '
i" .
.
i -
PR 4

;H.,-iﬂ
o
i |

Federal Court Cour fédérale .
Date: 20101018
Docket: 10-T-31
Toronte, Ontario, Octobier 18, 2010
PRESENT: The Honourable Mr. Justice Hughes
BETWEEN:
ANGEL SUE LARKMAN
Applicant
(Moving Party)

and

HER MAJESTY THE QUEEN AS REPRESENTED BY THE REGISTRAR OF
THE DEPARTMENT OF INDIAN AFFAIRS AND NORTHERN DEVELOPMENT
AND THE ATTORNEY GENERAL OF CANADA
Respondent

UPON MOTION in writing on behalf of the applicant dated September 10'?'._ 2019,
pursuant to Rule 369.0f the Federal Courts Rules for an Order for, extension of time to file a Notice

of Application for Judicial Review of-an Order in Council dated December 4; 1952;

AND UPON the Applicant’s Motion Record, the Respondent’s Motion Record and the

- Applicant’s Reply;

19

¢



Page: 2

THIS COURT ORDERS that:

L

2.

:The motion is granted;

The Applicant shall file her No.t.ice of Applica‘fion within fifteen (15) days from this
Order, h |

The style of cause shall be amended so that the named Respondent is only the Attorney
General of Canada;

‘No order as:to costs.

“Roger T. Hughes”

Judge

Psm\;






Court File No.: T-1804-10 (10-T-31)

FEDERAL COURT
BETWEEN:
ANGEL SUE LARKMAN
Applicant
and
THE ATTORNEY GENERAL OF CANADA ‘ _
: Respondent

AFFIDAVIT OF ANGEL SUE LARKMAN

I, ANGEL SUE LARKMAN, of the City of Timmins in the Province of Ontario
AFFIRM THAT: '

1. T am the Applicant in the within Application and as such I have knowledge of the matters
deposed herein. To the extent that this Affidavit contains information, which is not based on my
direct knowledge, I have identified the source of the information, and I do verily believe the
information to be true.

A. Background on Ancestry
2. I was bom on January 5, 1972. My mother is Dorothy Ann Flood (née Batisse). My
father was Gary Larkman. Atftached to this my affidavit as Exhibit “A” is a frue copy of my

birth certificate.

3. My mother, Dorothy Flood was born on February 25, 1954. Attached to this my affidavit
as Exhibit “B” is a true copy of Dorothy Flood’s statement of birth.



. | <13
4, Dorothy Flood’s mother, my grandmother, was Laura Mary Flood (née Batisse)

(hereinafter referred to as “Laura Batisse™). She was born on March 1, 1926 on the Matachewan
First Nation in Ontario.

5. Laura Batisse’s birth parents were Harry and Anne Batisse, both of whom were “Indians”
as defined in the Indian Act in force at the time.

6. Prior to 1952, Laura Batisse was registered as an Indian pursuant to the Indian Act, and

she was a member of the Matachewan First Nation.

7. Historically, the Indian Act and its predecessors set out a process by which Indians could
be stripped (voluntarily or involuntarily) of their Indian status. This process was called
“epfranchisement.” By this application, I challenge the validity of my grandmother, Laura
Batisse’s enfranchisement of December 4, 1952.

B. The Enfranchisement of Laura Batisse

8. As set out below, as a consequence of my grandmother’s enfranchisement, 1 am
statutorily barred from being recognized as an Indian. In addition, and further set out below, my
grandmother and I have taken steps to challenge her enfranchisement.

9. My grandmother, Laura Batisse, died on August 8, 2010. Before her death, my
grandmother and I spoke many times about her enfranchisement. Laura Batisse signed several
affidavits (executed as Laura Mary Flood) in other court proceedings (described below) in which
she deposed her knowledge of the enfranchisement process, which I have attached as Exhibits to
this affidavit. Aftached to this my affidavit as Exhibit “C” is a true copy of the Afﬁdavit of
Laura Batisse dated February 26, 1996. Attached to this my affidavit as Exhibit “D” is a true
copy of the Affidavit of Laura Batisse dated August 13, 1996. Attached to this my affidavit as
Exhibit “E” is a true copy of the Affidavit of Laura Ratisse dated April 22, 1998. 1 have
reviewed each of these affidavits and do verily believe them to be true.

10.  In addition, I have reviewed a documentary record provided by the Registrar of Indian

and Northern Affairs Canada, which contains numerous documents relating to Laura Batisse’s
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enfranchisement. My knowledge of the enfranchisement is from these identified sources, and I

do verily believe my description of events as set out below is accurate and true.

11.  In 1952, Laura Batisse was unable to read or write English. She was only capable of
writing her first and last name.

12.  In a letter dated July 14, 1952, Laura Batisse purportedly wrote a letter in typed form fo
J.A Marlow, Indian Agent for Sturgeon Falls, requesting that he forward the “necessary papers to
release her from treaty.” The author of the letter misspelled the names of both J.A Marleau and
Laura Batisse. Laura Batisse has prdvided an affidavit stating that she did not prepare the letter
or request that a letter be prepared on her bebalf asking that she be released from the treaty.
Attached to this my affidavit as Exhibit “F” is a true copy of the letter. The letter is stamped as
“received” on July 17, 1952.

13. In a letter dated July 18, 1952, J. Marleau réquested that Laura Batisse supply the
Department of Citizenship and Immigration with several pieces of information, including her
length of residence away from the reserve, a list of property on the reserve, her present means of
livelihood and annual income. The answers to these questions would determine whether or not
Laura Batisse could be enfranchised, as the legislation at the time only permitted
enfranchisement for adults who were considered capable of supporting themselves financially. A
true copy of the letter is attached to this my affidavit as Exhibit “G”7.

14.  The answers to the Indian Agent’s questions were typed onto the letter itself. The
document states that Laulra'.-Batisse lived away from the reserve for 13 years. However, an
affidavit included with these application materials states that she did not leave the reserve in
1939 at the age of 13, as is alleged in the document. Laura Batisse actually left the reserve six

years later when she was approximately 19 years old.

15. In a letter dated July 29, 1952, J.A. Marleau wrote to the Indian Affairs Branch

requesting enfranchisement application forms for Laura Batisse. The letter states, in part:

We have received a letter from the above captioned requesting to be enfranchised.

14



-

Miss Batisse has been living away from the Reserve for 13 years and has resided
in Matachewan for 13 years. She has been steadily employed for the past four

years as a house-keeper and camp cook with an approximate annual income of
$600.00

She holds no property on the Matachewan Reserve and is not indebted to band
funds, appropriation or agency accounts. I believe Miss Batisse is capable of
assuming responsibilities of citizenship.

Therefore, if the Department approves, kindly forward necessary application
forms for her enfranchisement.

Attached to this my affidavit as Exhibit “H” is a true copy of the letter dated July 29, 1952. The
letter repeated the error concerning Laura Batisse having lived away from the reserve for 13

years.

16.  On August 16, 1952, a second typed letter purporting to be prepared by Laura Batisse,
was sent to the Indian Agent requesting that he inform her if be had received the requested
information. The affidavit of Laura Batisse included in these materials indicates that she did not
prepare this letter, nor did she instruct anyone else to write the letter on her behalf. A true copy
of the letter is attached to this my affidavit as Exhibit “I”.

17. In a letter dated August 19, 1952, J.A. Marleau purports to reply to Laura Batisse
indicating that her enfranchisement forms had been forwarded to the department on July 28,
1952, and that it may take several weeks before her enfranchisement would be passed by an
Order in Council. A true copy of the letter is attached to this my affidavit as Exhibit “J”.

18. A memorandum prepared by F.O.E. Gilroy (Trusts & Annuities Division) dated August
29, 1952 queries what band or other funds Laura Batisse would be entitled to if she was
enfranchised. The memorandum includes handwritten notations and calculations. A true copy of
the letter is attached to this my affidavit as Exhibit “K”.

19. By letfer dated September 30, 1952, the application forms were sent to J.A. Marleau. A
true copy of the letter is attached to this my affidavit as Exhibit “L”.

%o €



20. By letter dated October 2, 1952, J.A. Marleay purports to have written to Laura Batisse
enclosing the application forms. The letter is unsigned. A true copy of the letter is attached to
this my affidavit as Exhibit “M”.

21. On October 10, 1952, Alfred Batisse, then-Chief of the Matachewan First Nation, along
with the Indian Agent, J.A. Marleau, requested that Laura Batisse sign some papers. My
grandmother trusted the Chief and always obeyed instructions from the Indian Agent. As such,
she signed the papers. The documentation was neither read to her nor explained. She did not
know what she was signing. It is now known that she signed an application for enfranchisement.
At the time of signing, she did not know what “anfranchisement” was, or the consequences of
“onfranchisement.” A true copy of the enfranchisement application is attached to this my
affidavit as Exhibit “N”.

79, As reflected in Laura Batisse’s affidavits, neither the Chief nor the Indian Agent
informed Laura Batisse that by signing the papers she was giving up her status as an Indian. Had
she known the consequence of signing the papers, she would not have signed them. At no time
did she intend to forfeit her recognition as an Indian (Exhibit C at para. 4; Exhibit E at para. 14).
Taura Batisse was born an Indian and she always considered herself to be an Indian (Exhibit E at
para 19). '

23.  The enfranchisement application itself contains several significant errors, including the
omission of the names of Laura Batisse’s sons, both of whom were born before the application
was signed. Her first daughter, Laura Jean, was bom four days after the application was

purportedly signed.

74, On October 18, 1952, the Indian Agent allegedly sent a letter to Laura Batisse
acknowledging receipt of the application and informing her that she would nét receive any
timber royalty if she continued with the enfranchisement application. A true copy of the letter is
attached to this my affidavit as Exhibit “O”. The letter states, in part:

I wish to acknowledge receipt of your application for enfranchisement duly
signed.

=
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‘With reference to your notation, I wish to inform that although the timber rights
have been sold on the Matachewan Reserve, collection on dues have not yet been
paid.

Therefore, if the Band has not been credited at the time of your enfranchisement,
you will not receive any timber royalty as you will receive proportionately to
what is in the band fund at the time of enfranchisement.

If you wish to be enfranchised under these circumstances, kindly advise and we
will forward the application to the Department.

95, The “notation” on the application form to which J.A. Marleau appears to refer to is a
typed potation which reads: “Note: I believe there should be some interest due me from the
Timber rights to the Matachewan Reserve which have been sold.”

76.  On October 31, 1952, a typed letter purporting to be from Laura Batisse was sent t0 the
Indian Agent requesting that her application be sent to the “Department” despite her loss of any
timber royalty. A true copy of the letter is attached to this my affidavit as Exhibit “P”. The letter
states in part:
In reply to jzour letter of October 18% relative to my application for
enfranchisement.

I have noted your reply to my notation regarding the timber rights that have been
sold, however, I would like you to send my application form to the Department as
soon as possible in order that I can be enfranchised.

77, Laura Batisse’s affidavit included in these materials states that she did not prepare or
request that this letter be prepared on her behalf. She did not know what “timber royalty” was
(Exhibit E at para. 15). ' '

28. By letter dated November 5, 1952, the application was forwarded to the Department of
Citizenship and Immigration by J.A. Marlean. A true copy of the letter is attached to this my
affidavit as Exhibit “Q”.

29. By Order-in-Council P.C. 4582, dated December 4, 1952, Laura Batisse was enfranchised
and therefore lost her registration under the Indian Act. Attached to this my affidavit as Exhibit
“R” is a true copy of the Order-in-Council. A true copy of a document entitled “Particulars re
- Enfranchisement” is attached to this my affidavit as Exhibit “S”.
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30. By letter dated December 12, 1952, J.A. Marleau was informed by A.G. Leslie (Trusts &
Annuities Division) that Laura Batisse had been enfranchised by Order-in-Council P.C. 4582.
Attached to this my affidavit as Exhibit “T” is a true copy of the Order-in-Council.

31.  On December 12, 1952, A.G. Leslie requisitioned a cheque in the amount of $82.23 in
favour of Laura Batisse, but care of J.A. Marleau. Attached to this my affidavit as Exhibit “U”

is a true copy of the cheque requisition.

32. By letter dated December 22, 1952, J.A. Marleau allegedly wrote to Laura Batisse to
inform her of the enfranchisement order and provide her with the payment. The letter is
unsigned. The letter states, in part:

1 wish to inform you that you were declared enfranchised by Order in Council PC
4582 dated December 4, 1952.

We have to-day received a cheque in your favour in the amount of $82.83 which
we are enclosing herewith. This represents your share of Matachewan band funds
and annuity.

Enclosed also please find your certificate of enfranchisement which we would ask
you to sign in ink and insert the date. Kindly return this card in order that we may
forward it to the Department for completion.

Your name has been removed from the Matachewan paylist and family book.
Therefore, you are no longer an Indian as defined by the Indian Act.

A true copy of the letter is attached to this my affidavit as Exhibit “V”.

33.  To the best of Laura Batisee’s knowledge and recollection, she did not receive the $82.23
payment required by the Order-in-Council from Chief Batisse, the Agent or any other source.
She does recall receiving $3500 from the Chief in and around that time. However, she was under
the impression that the money was given to her for the “stumpage” that was occurring on the
Jand at the time (Exhibit C at para. 5).

34.  As far as T am aware, there is no record of a cheque made out to Laura Batisse in the

records provided by the Respondent. However, there is a record of a payment in this amount

i



1%
made out to J.A. Marleaw. A true copy of the pay statement is attached to this my affidavit as
Exhibit “W?. ‘

35. By letter dated January 23, 1953, J.A. Marleau forwarded a certificate of enfranchisement
signed by Laura Batisse for completion by the Director of Indian Affairs. A true copy of the
letter is attached to this my affidavit as Exhibit “X”.

36. By letter dated January 31, 1953, A.G. Leslie of the Trusts & Annuities Division
forwarded Laura Batisse’s enfranchisement card to J.A. Marleau. A true copy of the letter is
attached to this my affidavit as Exhibit “Y”.

37. By letter dated February 2, 1953, from J.A. Marleau, Laura Batisse was provided with a
certificate of enfranchisement. A true copy of the letter is attached to this my affidavit as Exhibit
“Z”'

Consequences of Enfranchisement

38. As a result of her enfranchisement, Laura Batisse lost her interest in the reserve land, and
she lost all legislative benefits that flow to Indians, such as the right to reside on reserve, fax

exemptions and the right to vote in band elections.

39. She was not able to pass on her Indian status to her children born after the

enfranchisement.

40.  Laura Batisse was the mother of four children: Clarence Lorne (bom March 22, 1946);
Lorne David (born October 6, 1948); Laura Jean (born October 14, 1952) and Dorothy Ann
(born February 25, 1954).

41,  Pursuant to the Bill C-31 amendments to the Indian Act, Laura Batisse regained status as

an Indian under subsection 6(1)(d) of the Indian Act:

Persons entitled to be registered

6. (1) Subject to section 7, a person is entitled to be registered if



(d) the name of that person was omitted or deleted from the Indian Register, or
from a band list prior to September 4, 1951, under subparagraph 12(1)}a)(111)
pursuant to an order made under subsection 109(1), as each provision read
immediately prior to April 17, 1985, or under any former provision of this Act
relating to the same subject-matter as any of those provisions;

42. Attached to this my affidavit as Exhibit “AA” is a true copy of a letter dated March 25,
1987 from the Registrar to Laura Flood (nee Batisse) confirming her registration under s. 6(1)d)
of the Indian Act.

43.  Due to the fact that they were born prior to the Order-in-Council, Laura’s three eldest
children are all registered as Indians pursuant to section 6(1)(a) of the Indian Act, 1985:

6. (1) Subject to section 7, a person is entitled to be registered if

(a) that person was registered or entitled to be registered immediately prior to
April 17, 1985;

44, My mother, Dorothy Flood, was born after the enfranchisement. On August 20, 1986, my
mother, Dorothy Flood, applied to be added to the Indian Register. She included my information
as part of the application for Indian status, as I was a minor at this time. A true copy of the
application is attached to this my affidavit as Exhibit “BB”.

45. 1In a letter dated February 3, 1988, the Registrar advised Dorothy Flood that she was
registered under section 6(2) of the Indian Act. However, I was not entitled to be registered. A

true copy of the letter is attached to this my affidavit as Exhibit “CC”.

46.  Section 6(2) of the Indian Act reads as follows:

(2) Subject to section 7, a person is entitled to be registered if that person is a
person one of whose parents is or, if no longer living, was at the time of death
entitled to be registered under subsection (1).

47.  Dorothy was registered pursuant to s. 6(2) (as opposed to s. 6(1)(2) like her siblings)
because she was bom after the enfranchisement. It is a consequence of her being registered

pursuant to s. 6(2) of the Indian Act that I cannot be registered as an Indian.
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My Efforts to Obtain Registration as an Indian

48.  On April 7, 1995, I submitted, as an adult, an application for registration. A true copy of
the application is attached to this my affidavit as Exhibit “DD”. The affidavits of Laura Batisse,
attached as Exhibit C, D and E to this affidavit were prepared, severed and filed in support of my
efforts to obtain registration as an “Indian”. '

49, In a letter dated September 13, 1995, the Registrar advised that there was no basis to
revisit the earlier decision of February 3, 1988, indicating that I was not entitled to registration.
A true copy of the letter is attached to this my affidavit as Exhibit “EE”.

50. By letters dated March 8, 1996 and April 29, 1996, legal counsel for myself, my
grandmother and mother requested that the registration of Laura Flood (nee Batisse) and Dorothy
Flood be changed and that [ be registered pursuant to section 6(2) of the Indian Act. A true copy
of the March 8, 1996 letter is attached to this my affidavit as Exhibit “FF”. A true copy of the
April 29, 1996 letter attached to this my affidavit as Exhibit “GG”.

51, On August 13, 1996, our legal counse] at the time wrote to the Registrar. It is apparent
from the letter that the belief at that time was that my grandmother had been enfranchised as a
result of her marriage fo a noﬁ~Indian, and that this enfranchisement was in error because she
was married after 1952 (the date of the enfranchisement). On June 20, 1964, Laura Batisse
married Wycliffe Flood. Wycliffe Flood was a non-Aboriginal man.

52. A true copy of the August 13, 1996, letter is attached to this my affidavit as Exhibit
“HH?”. The letter states, in part:

Ms. Flood (nee Batisse) was not married until June 20, 1964 as indicated in the
attached Affidavit and Record of Marriage. This being the case, the
Enfranchisement of 1952 is clearly invalid and her danghter, Dorothy Ann, born
on February 25, 1954, is entitled to 6(1) status as a child born out of wedlock, and
her granddaughter, Angel Etches, is entitled to status pursuant to section. 6(2).

We look forward to having this matter resolved in the very near future as our
client, Dorothy Ann Flood, has three children which have been denied status
because of the 1952 Enfranchisement.
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53.  Notably, in a document created by “Indian-Eskimo Affairs” and included in the
Registrar’s Record in related proceedings, the reason for the enfranchisement of L. Batisse is
noted as “marriage to non-Indian.” Attached to this my affidavit as Exhibit “I1” is a true copy of
that document.

54. By letter dated October 18, 1996, the Registrar clarified that the basis of the
enfranchisement was not Laura Batisse’s marriage. Rather, it was the application for
enfranchisement:

Our records indicated that Ms. Flood was enfranchised, by application, December

4, 1952, on Order in Council Number P.C. 4582. Our records also indicate that

Laura Flood nee Batisse, married Wycliffe Davidson Flood, a non-indian, on June

20, 1964. However, the fact that she married a non-Indian does not have an effect

on the registration of her children because at the time of her marriage she was not

registered as an Indian as a result of her enfranchisement. 1 cannot comment on
the circumstances surrounding her enfranchisement.

A true copy of the letter is attached to this my affidavit as Exhibit “JJ”

55. By letter dated November 26, 1996, my mother, my grandmother and I requested that the
Registrar review the validity of my grandmother’s enfranchisement. A true copy of the letter is
attached to this my affidavit as Exhibit “KK”.

56.  The Registrar, by letter dated August 18, 1997, found the enfranchisement to be valid. A
true copy of the letter is attached to this my affidavit as Exhibit “LL”.

57.  We then protested the Registrar’s decision by way of a Notice of Protest dated August 17,
1998. A true copy of the Notice of Protest is attached to this my affidavit as Exhibit “MM”.

58.  The Acting Registrar of the Department of Indian Affairs and Northern Development, in
a letter dated July 21, 2000, upheld the decision of the Registrar. A true copy of the letter is
attached to this my affidavit as Exhibit “NN”.

59.  OnNovember 13, 2000, after receiving the decision of the Acting Registrar, we requested
that an oral hearing be held pursuant to section 14.2(6) of the Indian Act. A true copy of the letter
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is attached to this my affidavit as Exhibit “O0”. The Registrar declined to hold such a hearing.
A true copy of the denial letter is attached to this my affidavit as Exhibit “PP”.

60.  On January 19, 2001, a statutory appeal was commenced pursuant to section 14.3(4) of
the Indian Act to the Ontario Superior Court of Justice. A true copy of the Notice of Appeal is
attached to this my affidavit as Exhibit “QQ”.

61.  On September 28, 2007, the Respondent served and filed its responding record and
factum to our statutory appeal. In its factum, the Respondent raised for the first time the issue of
the Superior Court of Justice’s jurisdiction to hear the appeal. Jurisdiction was not raised in the
prior nine years of proceedings in which my family and I sought to challenge the

enfranchisement.

62. On March 5, 2008, the Honourable Madam Justice Forestell of the Ontario Superior
Court of Justice held that the 1952 Order-in-Council was void and ordered that myself, Dorothy
Flood and my grandmother, Laura Flood, be registered pursuant to section 6(1)(a) of the Indian
Act. A true copy of the reason for decision are attached to this my affidavit as Exhibit “RR”.

63.  Notably, having reviewed the evidence (which is also placed before this Honourable
Court), Madam Justice Forestell concluded as follows:

There is a full record before me on the appeal and based on that record, I am
satisfied that the Appellants met the onus upon them to prove on the balance of
probabilities that the enfranchisement of Laura Flood was not valid and that Laura
Flood and her descendants are entitled to registration under s. 6(1)(a) of the
Indian Act. ‘ :

64.  The Respondent appealed the Order to the Court of Appeal for Ontario. The Ontario
Court of Appeal set aside the decision on the basis of jurisdictional issues and stated that
jurisdiction resides with the Federal Court:

21. As aresult, ss. 18 and 18.1 of the Federal Courts Act provides that the Federal
Court has the exclusive jurisdiction to review the lawfulness of such orders and to
order judicial review remedies in respect of these. Neither the Registrar nor a
provincial superior court (or any other court enumerated in s. 96 of the
Constitution Act, 1867) has the authority to set aside such orders and no
application has been brought before the Federal Court seeking such relief.

(A

ce
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47. Tn order to achieve the results sought, Laura Flood must first succeed in
setting aside the Order-in-Council. She would then be in a position to seek
registration. pursuant to s. 6(1)(a) and her descendants could then also seek
registration pursuant to that section.

A copy of this decision is attached to this my affidavit as Exhibit “SS87.

65. We then sought leave to appeal to the Supreme Court of Canada. On October 1, 2009, the

Supreme Court of Canada dismissed the application for leave to appeal without reasons.

66. 1 make this affidavit in support of my application for judicial review and for no other or
improper purpose.

SWORN BEFORE ME thiszﬁlday of
February, 2011, in the City of Timmins
in the Province of Ontario

B/

A Commissioner efc.
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This is Exhibit “A” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this 2+ day of February, 2011.

A commiésidner for taking affidavits

1, Elizabeth Damini, Deputy £
Cuommissioner, ete., City of
Timmins, District of Cochyome
Expires with Terure.
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This is Exhibit “B” referred to in the
Affidavit of Angel Sue Larkman swom
Before me, on thisz\, day of February, 2011.

/Q /QM'»

A comrfigsioner for taking affidavits

1, Elizabeth Damini, Deputy Clerk,

tesioner, eic.
%Ws:g;liséict of Cochrane.
Exp'n‘es with Tenuze,









This is Exhibit “C” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this 2\, day of February, 2011.

2 Mol

A commiSsioner for taking affidavits

1, Elizabeth Damini, Deputy Clerk,
Commissioner, etc., City of
Timmins, District of Cochrane.
Expires with Tepure.



T, Launra Mary Flood {nge:ﬁatisse), of the Town of Matachewan, in

1§ THE MATTER OF Bangel Etches,
porothy 2nn Fleod {(nee Batisse), and
Laura Flood (nee Batisse}.

o

AND TH THE MATTER OF Application for
Registration pursuant to +he Indian
Act. _ _

AFFIDAVIT

+he District of Cochrane, MAKE OATH AED SAY AS FOLLO®WS &

1.

{ was born on March 1, 1826 on the Matachewan Indian

Reservation, in Ontarioc. My birth parents were Harry and Anne -

Batigse, both of whom were entitled to be registered a .

"India.ns pursuant to the Indian Act.
prior to December 4, 1952 I was registered under the Ipdian
Act. My registration pumber was 32, I wes a 'mamber'of the

Matachewan First Ration, Band Number 72.

In Dac:ember of 1952, the Chief of the Matchewan First Nationm,
Chief Alfred. Batisse, requested that I sign scome papers. At
the time I was not able to read or write, so I had no idea
‘.»rhaiz t+he documents were that the Chief asked me to sign. I
trusted the Chief’s direction and signed the documentation as

requested.

30



4.

5.

7.

I later discovered that I bad in fact signed an Application
for Enfranchisement. AL the time of signing I did .not “know
what Enfranchisement wﬁs, or what its conseguences were. If I
had kmow, I would never have gigned the documentation. At no
time did I*“:i'n't-end. to forfeit my registration -u.ndar the

Tndian Act.

7o the best of my ﬁgﬁledga and recollection I did not receive
any money irﬁm the (:;hief, or from the govarment,' for
Enfranchisement. I do recall receiving $500.00 from the
Chief, howevér',.): was under j:he jmpression that the money was
given to me as compensation' for the “stumpage” that was

occurring on the First Nation’s land at the time.

. 6. .I have since regained my status pursuant ’ to Bill C-31. I .

verily believe that 1 shonld not have been registered as a
"Bill c-31" registrant but rather as a sreqular" registrant

due to the invalidity of the Enfranchisement.

1 also believe that my children should be granted “"regular”
registrant status., I am the birth mother to the followiﬁg
four children, all of whom were born out of wedlock.
Clarence Lorne, born c;n March 22, 1946;
Lorpne David, born on October 6, 1948;

T.anra Jean, born on October 14, 1852; and
Dorothy Ann, born on Febrnary 25, 1954




G
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B. T make this affidavit for the purpose of having my

Enfranchisement declared invalid, and for no other purpose.

SWORN BEFORE ME at the City of
Toronto,in the Municipality of

)
)
otzopolitan Toromto, this 26th %/ p
= IOPO ican Oroato, 18
day of Februmary, 139&. ) el T ;7;;
)
}

Taura . Mary Fioocd

AmApadi il —

% Commissioner etc.






This is Exhibit “D” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this Zk{n , day of February, 2011.

/g?/O@’\'V\L\M;

A commisé&ioner for taking affidavits

1, Elizabeth Damini, Deputy Clerk,
Commissioner, etc., City of
Timmins, District of Cochran2.
Expires with Tenure.



IN THE MATTER OF Angel Etches, Dorothy
Amn Flood (nee Batisse), and Lanra Flood {(nece
Batisse).

. AND IN THE MATTER OF Application for
Registration pursnant to the Indian Act,

AFFIDAVIT

I Laura Mary Flood (aee Batisse), of the Town of Matachewan, in the District of Cochrane, |

MAKE OATH AND SAY AS FOLLOWS:

1. I was born on March 1, 1926 an the Matachewan Indian Reservation, in Ontario.

My birth parents were Harry and Anme Batisse, both: of whom were entitled to—

be registered as "Indians” pursuant o the Indian Act. .

5 Prior to December 4, 19521 was registered under the Indian Act. My fopistration
number was 32. I was a member of the Matachewan First Nation, Band Number

72.

.3, I am the birth mother to the following four children, all of whom were born (}u{

of wediock: . ¢
Clarence Lorne, born on March 22, 1946;
Lome David, born on October 6, 1948;

Yaura Jean, born on October 14, 1952; and
Daorothy Ann, born on February 25, 1954

4, On Tune 20, 1964 I married Wycliffe Flood, a non-pative man. 1 bave never-



-
s

been martied to any other person prior to this 1964 marriage. At the time of my
enfranchisement of December 4, 1952 I was not married to Wrycliffe Fiood, nor

wag T married to any other persem, native or nonp-native.

5. 1make his affidavit for the purpose of having my Enfranchisement of December

4, 1952 declared invalid, apd for no other purpose.

SWORN BEFORE ME at the City of -
Toromto,in the Municipality of Metropolitan
Toronto, this 13th day of August, 1996.

.{/
Ky (LA
f}/}lummzsiyim efc. 7

_ Laira Mary Flood

vvw\.«'vvu






This is Exhibit “E” referred to in the
Affidavit of Angel Sue Larkman sworn

Before me, on thisZN, day of February, 2011.

2/()

W
A commis§ioner for takmg affidavits

1, Elizab apeth Damisi, Dcputy Clesk,

er, et City of
Cnmmlsmoﬁlls t’n ’ Cochrane.

%xpu-eg with Temm*—
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File EGDOD-219 (F0410)

IN THE MATTER OF Angel Etches, Dorothy
Apn Flood (pee Batisse), and Laura Flood (nee
Batisse). .

AND IN THE MATTER OF Application for
Registration pursoant to the Indian Act.

AFFIDAVIT OF LAURA MARY FLOOD (nee Batisse)

Kimberly R, Murray
Aboriginal Legal Services of Toronto
197 Spadina Avenue -
Suite 600
. Teronto, Ontario
MST 2C8

Solicitor for the Applicants

LR |
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TAB 17

File B6000-219 (F0410)

IN THE MATTER OF Angel Etches, Dorothy

Ann Flood (nee Batisse), and Laura Flood (nee

Batisse). o

AND IN THE MATTER OF Application for

Registration pursuant to the Indian Act.
INDEX

Exhibit A - Letter dated July 28, 1952
Exhibit B - 1925 Treaty Pay-List

Ghibit C - 1926 Treaty Pay-List

Exhibit D - 1930 Treaty Pay-List

Exhibit E - 1933 Treaty Pay-List

Exhibit F - 1939 Treaty Pay-List

Exhibit G - Persopal Data Form

Exhibit H - 1939 Treaty Pay-List

Exhibit I - 1945 Treaty Pay-List

FExhibit J - Letter dated October 31, 1952
Exhibit K - Application for Enfranchisement
Exhibit L - Cheque Requisition

Exhibit M - Parncuiars of Enfranchisement
Exhibit N - Letter dated December 12, 1932
Exhibit O - Letter dated Japuary 23, 1953
Exhibit P - Letter dated January 31, 1953

Exhibit Q - Enfranchisement Card
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File E6000-219 (F0410)

IN THE MATTER OF Ange! Eiches, Dorothy
Ann Flood (nee Batigse), and Laura Flood (nee
Batisse). '

AND IN THE MATTER OF Application for
Registration pursuant fo the [ndian Act,

AFFIDAYIT

I, Laura Mary Flood (nee Batisse), of the Town of Matachewan, in the District of Cochrane,

MAKE OATH AND SAY AS FOLLOWS:

I 1 was bom on March 1, 1926 on the Matachewan Indian Reservation, in Ontario. My

birth parents were Haxry and Anme Batisse, both of whom were entitled to be registered

as “Indians" pursuant to the Indian Act.

2. Prior to December 4, 1952 I was registered under the Indian Act. My registration

mumber was 32. I was 2 member of the Matachewan First Nation, Band Number 72.

3. I recently had an opportunity to review the Department of Indian and Northern
Affairs documentation regarding my “enfranchisernent”. I have a mumber of
concerns, as set out in the following p&mgraphé, regarding the validity of the

documentation. ) -

4. My first concern relates to the letier dated July 28, 1952 from Indian Agent, J.A.
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Marteau, to the Departinent of Ciﬁzanship_ané Immigration. Mr. Marlean writes
ot he roceived a letier from me requesting that I be enfranchised. This letter
is pot incloded in the enfranchisement file. At no time did I write such a letter,
sor did I jnstruct anyone else to write this Jetter on my behalf. In 1952 1 was
{lliterate, unable to read or write. The only thing I was capable of writing was
My DEme. No%r shown to me and marked as Exhibit A is a copy of the Iiﬂy, 28,

1952 letter.

A second concern arising from the July 28, 1952 letier relates to Mr. Marlean’s
note that "Ms. Batisse bas been living away from the Reserve for 13 yéars and
1as resided in Matachewan for 13 years.," This information is false. I did not
jeave the Reservation in 1939 at the age of thirfeen. As confirmed by the
Matchewan Treaty Pay—ﬂstS, 1 only moved off of the Reservation .when I was

approximately 19 years old.

A review of the 1925 Pay-List of Treaty 9 chows my father, ticket po. 32, a8
having three sons and no daughters residing with him. Now shown to me and

arked as Exhibit B is a copy of the 1925 Pay-List.

A review of the 1926 Pay-List, the year I was bora, shows my father as having
three sons and one daughtef residing with him. Now shown to me and marked

s Exhibit C is a copy of the 1926 Pay-List.



10.

11.

12.

13.

A review of the 1930 Pay-List, the year my sister Elsie was bormn, shows my

father asvhaving two danghters residing with hisn. Now shown to me and marked

as Exhibit D is a copy of the 1930 Pay-List.

A review of the 1933 Pay-List shows my father as reporting three daughters
residing with him. This was the year that my sister Lorina was born. ~ Now

shown to me and marked as Exhibit E is a copy of the 1933 Pay-List.

A review of the 1935 Pay-List shows my father as reporting four daughters °

residing with him. The forth daughter listed is my youngest sister Louisa.

Now shown to me and marked as Exhibit F is a copy of the 1935 Pay-List.

My father did not have any more daughters after 1935. Now shown to me and
marked as Exhibit G is 2 copy of the Department of Indian and Northern Affairs

Personal Data form with respect to my father.

A review of the 1939 Pay-List, the year that according to the Indian Agent, 1 left
the Reservation, shows that my father reported four daughters as residing with
him. Now shown to me and marked as Exhibit H is a copy of the 1939 Pay-

List.

My father is recorded as having four daughters residing with him on subsequent

Pay-Lists. Now shown to me and marked as Exhibit I is the Pay-List of 1945



14.

15.

16.

indicating that I still resided with my father in the communmnity.

A third concern which I bave regarding my enfranchisement is with respect to the

jetter dated October 31, 1952, bearing my signature. I did not write this letter,

nor did I instruct amyone else to write this letter on my behalf. I have no

knowledge of the referred to letter dated October 1B, 1952 from Indian Agent
Marlean. 'This October 18, 1952 letfer was not disclosed to me by the

Department of Indian and Northern Affairs with the rest of the enfranchisement

. documentation. Now shown to me and marked as Exhibit J is 2 copy of the

October 31, 1952 letier.

1 presently have 20 understanding of, znd certainly did pot bave any

understanding in 1952, of the subject matter of the October 31, 1952 letter that

bears my sigpature, namely, the issue of my timber rights.

I have reviewed my Application for Enfranchisement. The signature is my
sigpature, however, as I‘ﬁave stated before, I did not know what I was s:g:mng
I could not read in 1952. I trusted my Chief and always obeyed instructions from
the Indian Agent. I signed whatever documentation I was asked fo slign. I was
not informed that by signing the documentation I was giving up my status as an
Indian. Now shown to me and marked as Exhibit K is a copy of the Application

for Enfranchisement.



i7.

18,

19

With- respect .to paragraph 3 of the Application for Enfranchisement, and the

Reguisition For Cheque dated December 12, 1952, 1 do not recall receiving a

chegue for $82.23 from the Department of Citizenship and Imnugrat:on Now

shown to me and marked as Exhibit L i is a copy of the cheque rcqmsmon.

A forther concern arises with respect 1o paragraph 4 of the Application for

Enfranchisement, andv the Department of Citi.zanship and Immigration's
particulars of Enfranchisement, which both state that I had no minor, ynmarried
children. At the date of the application I had two sons; Clarence Lome, i;vorn on
March 22, 1946, and Lome David, bo_m October 6, 1948 . Now shown to me
and marked as Exhibit M is a copy of the Department of Ciﬁzcnshi;ﬁ and

Immigration’s Particulars of Enfranchisement.

1 have reviewed the correspondence between Indian Agent J. A. Marlean and the
Department of Citizenship and Immigration regarding my Enfranchisement Card.
The card bears my sign@, however, as previqusly stated, T was not told that
1 was signing documentation which'woui& strip me of my status as an Tndia;z‘ 1
would never Qnuwingly apply to give my rights as an Aboriginal persan; ‘I was

born an "Indian" and I bave always considered myself to be an "Indian”. Now

shown to me and marked as Exhibits N, O, P and Q are the letters dated

‘December 12, 1952, Jamary 23, 1953, and Jamuary 31, 1953, and my

Enfranchisment Card, respécﬁvcly.

43



10, 1 make this affidavit for the purpose of having my Enfranchisement declared

invalid, and for no other purpose.

SWORN BEFORE ME at the City of
in the Province of Ontario, this A day of
Apmis 1998,

r ,_;.’7.
v o 27 C O kit

-~}
A Cotmmsswncr et JoaTNIISTE L

Plataceser i om

LA
b T~ fl‘vq".

VVVVVV\-—"

*Z:"“'Z /Q_—{’f’—{

Laura Mary Flood
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FELD LERYICE

DEPARTMENT Of CITIZENSHIP AND IMMIGRATION .
B2 B3 [ gy & parews s seano _ :

/f?\ - Sturgeocns Falls, July 28, 1952,
_ < QINDIARAFFAIRS |

Indian Affairs Branch, Department of Gitizenahip &’Imntgration, Citewa.

Lsura Batipse,
£67 Matachewan Band.

Re: Enfrenchisement :,;, /

%e have received a letter from the above cmptioned
requesting to be enfranchised. .

. E¥iys Batiass h=s been 1living away from the Ressrve lfor
13 years and has regided in Metachewsn for 13 yesars. Bhe has
beern ateadily employed for the past four yeirs g & hOURBE~
kseper and camp cock with sn spproximete aprmal lncome of

%500.00,

Ghe holds no property on ths Eatpchewan Reserve and 1s
not indebted fo band funds, appropriation or agency accounts,.
I believe Eiss Batlgse iz capsble of assuming responsibilities

of citizenship. - .
. Therefore, if the Deperiment approves, kindly forward
necessary application formg for her enfreanmehisement,

7 .-.f,/-f‘?"" ’

.
/{f"t c

Pt SR Merlenuy
guperintendent,
gturgeon Fepils Indian Agency.

f"@‘!” | - . i | o
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1
This, I ExbIbH b

— -
MWW ‘
damed e L oy o 2pEAL TS (

Hatachew:
Octobver .

¥r. J.A., ¥arlesu,
Superintendent, .
Sturgeon Falls Indian Agencys;
Sturpeon Frlls, Ontario.

Deas Sir:

In reply to your leiter of Odtc’
relative o my ~pplication for enfranchis

I have noted your reply to my n
regarding the timber rights that have bee
hovever, I would like you {0 send my =appl
form o the Department 23 scon as poassibl
that T cen be enfranchised.

Yours-very truly,

Faea p

{Laura Bntisse)




APPLICATION FOR ENFRANCHISEMENT

mmmmpmémammmmmgmmﬂ.
Stamtsof(:anaﬂa..wﬂ

I LAURK DATISSE of the. Towmship

of Matachewsn _in the Provioes of...CREEE10
heroby make spplication % the Suparintendent Genersl of Indizn Affats for enfranchisement pursuant
to tha provisions of the Indisn Ast, being Chapter 28 of the Statutes of Canada, 1951.

1 bereby declare as follows: ) / '
’ o Mabaohowan of Tndi
1. I sm & member of the.— 7 _Hipia& o o Tpnd ,,fd‘m‘
situnted in the Provines of Ontario My Bend No. in.—..87.1: . snd

I am of the full age of twenty-one yesr.

2. 1 am presently employed ab ¥atachewem, 88 2 housekeeper

- s

md‘l’mmpaﬂaufsmmingthaduﬁesnndmponﬁbiﬁﬁe&oiciﬁmsﬁp,andifen&mnkisedwinba

capable of supporting rayzelf and dependenta. o~
3 Tt is understood and pgreed thal upon enfranchisement 28 sfummd, 1, my wife and minor, ’
unmarried children sre each entitied toBLGET =T =z -23/300ollscs

($ BRYEE o) B8 provided by soction 15 (1) {8) and (b) of the said Act.

Hote: I believe thare ghould be some interest due me rrom the
Tigeer rights to the matachewan Reservs which have been sold.
4. My wife snd minor, anmarried children consist of the following persons, namely:

A

(e b Full)

WIFE

SONS' (Names in full) _ Dates of birth

v

_ This, is exhibit ' m&ﬁ~
‘ e oer e ed

v op o 9th (Rev.)



2
DAUGHTERS (Names in Full) Dates of birth
---------- s Miv—;—plﬁ -H—DO'O—P""“"’ Eaal b
i
r '; '
) . LA ‘ '
Dxren az.,.;_..m'm.cm‘?m it TROVIIGE. OF. UNTARIQ
this.. '!‘T-‘f}'ﬁ"'i? i " :iny of. (ﬂ!}‘m 19 52
W rrNEss: "
s a7 28 R - Srgnuture of Applicant
APPROYAL QF APPLICANTS' WIFE
I, — ;74— , do certify that I am the wifs
o ) ‘ .y the sbove nemed spplicant, ood that I
spprove of this applicntion Tor ohfranchizement. = C
WrrNEss: .
/A
J— . Signaturs of Wile
CERTIFICATE OF SUPERINTENDENT
T certifly thet I know LAURA BATISSE , the sbove zpplicant,

and that his statement of facts iz trus, to the best of my knowledge and belief, and that I consider him &
Gt and propér person to become eniranchised, nod hereby reconmend that’ the application be pranted.

. \/\ | R-): - r“""f?%. W
mﬁﬁ {ii]i’fa\ P‘fr fw Dln:) ' \/\.In&lmswmm -
ted the QE‘“J dayof._e’fpl ~ Ehji 7

63
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REQUISITION FOR CHEQUE

BE UBED FOR ADVANCES OR AUTHORIZED PAYMENTS FOGR
re WHICH THERE ARE NO ACCOUNTS

TMENT.. . Of Citizeushbiy svd Imelevmtdon
' INDIAN AFPATES

TIO 1B HERERY MADE FOR THE IRELE OF THE FOLLowING CHEQUE oy CHEQUE K -

DAL

ForM T, Ng, 1T APy,
PP & B Cat Na. iy
Lt T
= - l. Nah.—:b-v-.-w—‘.—h . c——r

renB4~36_(T2)

TREAR, LS

Dttsmh&smmmﬁ&gﬁ_ﬂ__

HIE Mo, IN FAVOoUR oF

AMOUNT

Com.!  Div, Estab, Vote Prim, Dt S ML Dt 7 2,
TEe| e | B | Ye Wn_ | T | Amam [Pk Aol
Iy
tuchimﬁmwemhubmm regulste

that the rxpenditure mmmm
:n:hemuﬁef‘;mdmﬂ:u“chuﬂlg, m:hnbmw and
and that pﬁm:hrzeﬁm_m HNED BY

A G TESLIE o

of Branch

. J. MOERGAN

Dm'tyl{ud

TREARIRY ONXricw ARFNRVAL



"HUIAR AFFAIRS

REFER YO FILE NustBiit
804385

BRANCH
UEPARTMENT OF
CITIZENSHIP ARD IMMIGRATION
Particulars re Enfranchisement
_‘h—wnn-_“:'—nnu—amm

2and Mo, .. HE7 ... ..

Band ....Metechewsm ............ Agenoy ...., Mipissing..

}‘Iaﬁle .cWUDOOCCDUOOD.FIII'WM'i..'l"llt.!t.ll.
(Surname) {Given Names)

wite .. I ... e,

sons RONE
raughters NORZ

Date of meme., te Council ........,Ngvempor L£7,.1858, . ...
File Ho" ‘I'Fv'lamtc
rate of Enfranchisement Order ,...Decomber 4,.1982 |

------ *m.l‘tti

J & A = 4,47(
Registrar,

---------



-
n

L)
BilAk rFFaxs g id RUFER 10 FILE Mumeeq - 6 6

{0 s
raKe , ';;.;«f‘fﬁir .. B043-88 (72}
'!' 1
£

i

"G‘.'-n,é:pc"

ARG,

N DEPRITTMENT OF
CITIZENSH AMD IMMIBRATION
CTTARA, Doomsbey 18, Hetl - .
7o Ao Hariesn, Exq.,
indfan ﬁumrtntan&ent,
STURGEON FAILS, Ont_tr!.e.
Kindly be ndvised that by Order in Council B.C, &5ap =

duted Dszenbur 4, 19 BB, the 8prlicint and family hercundop

nemed has/have been declured sRfranciised ;

RAEE: (Was) LiBA RATISSE lio, 57 Mateghewsn Bnd
AIFE e —

torether with the Rinor unmrried child op ehildpnp:

L | ‘ -

Flezse remove tho aelfbrementionsd from the Hembership Lint and, if eny, the !
Anguity or/and Interest Paylist of the Band, ) :

4n enfraschisemont card ig eoclosed, Thio card showld b dnteq, .
- Sifmed ond retirped to this office for the Direstorty signatere, nfton
whick 1t will be returned for delivery through your orfice.

PARTICULARS (when Bpplicable) HE, IONTES PAITABLY:
—E DI PRIABLE

Under ssparate Sever, iu your omre, s ehequs in the soount o ton.e3 4
going forwerd to Iaurs mticue, Thia TEpToRenta shares -of band funds and
ennuity peyable e Miaz Fetinme, T cheque tugethar with e sufranchisge

£dditiona) Hemavks ang Instruetions {when Iicoblel:
T shivTuetions (when applicoble],

]
This, is exhibiz I\ o

. : : o *-j,(l
. ffidzvit of lLMM_L M_.
: s O ot DA i

——

-
o""‘L
A, G, Laslie,

Trusty & Anneities Divigion,
4063,



Qoy %6 .

b3/ 5755 6_7

TIELD SEEVICE

IRDIAN AFFAIRS BRAMCH

Sturgeon Falls, Ontario,
danuary 2%, 1953, .-

Indian Affairs Branch, . . '
Dept, of Citizenship & Immigration,
Cttawa, Ontario., - . . .

enfranchisement duly signed by Laura Zatisse

for completion by the Director of Indian Affairs.

Js Earleau,
Superintendent,
Sturgecn Falls Indisn Agency.

-

~
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L S C I

INDIAR AFFAIRS
A AFF REFER 10 FILE NUMDER

DEPARTMENT OF
CITIZENSHIP AND HAMIGRATION

OTTAVA 19
Jeeuary 31, o3

Je A, Mariseuw, Eaq,,
Indian Superi ntendsnt '
STURGEDN FALIS, Ontarto, .

The enclosed enfranchisement suard,
gigned by the Dirsctor, should now ba deliversd

%o .
Levrn Batisme.

-

*
k)

e ik . *
I ot . ’ oA
b4 M - _-' (-
.o LU S ’
Y e M BT

S \\-. £

A, G, Leslis,
Trusts & Annuities Diviaion,

r

]
LN

L
-

-
e

1

L

450,

This is exhibi__ j A
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This is Exhibit “F” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on thisl’z,k{, day of February, 2011.

2 b

A commissioner for taking affidavits

, Depnty Clor
1, Bliz ﬂhiz:metc ., City of
ommisslﬂﬂ .t of Cochran®:

T.Emmmsr o8 with Teﬂﬁfe



M¥r J. Marlow,
Indian Agent, :
Sturgeozn Falls, Ont.

Dear Sir:

37-3-3 -
Hatachewan Ontario,
July 14th, 1952.

’ wON

4§é3 JQ%

&y

@ %
JUL 17 1957

27 P

O O

Kindly forward the necessary papers to,

release me from the treaty

B rls

Yours resgpectfully,

(Laurs Batise)






This is Exhibit “G” referred to in the
Affidavit of Angel Sue Larkman sworn

Before me, on thiS’L&[, day of February, 2011.

A commissfoner for taking affidavits

3, Elizabeth Damini, Deputy Clerk,
Commissioner, etc., City of
Timmins, District of Cochrane.
Expires with Tensre,

/2
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PLEASE QUOTE

W3/ 37-3=3

. &
*Hewp ?.gvtcs

.................

i;
i
DEPARTMENT OF CITIZENSHIP AND IMMIGRATION
INDIAN AFFAIRS BRANCH

CANADA

Sturgeon Falls, Ontario,
July 18, 1952,

Miss Laura Batisse, = &/
Matachewan, Ontario.

Dear Miss Batisse:

Réﬁlying to your letter of July 1hLth concerning
your request to be enfranchised, I would aak that you supply us
with the. following information:-

1. Length of reaidence away from the reserve...,,y;p_.___t;._fl.
2. How 1ong you have'been residing in Matachewan;ls years - ).

bo.-ao--onn--ol

3. Do you own property on an Indian Reaerve.£§?$PE§5t Infﬂﬁﬁs aerve
L. Present means of livelihood.p??@ﬁﬁﬁeper‘anéxCEWRW...........

5. How long present job has been held......yeﬂﬁﬁ.....
6. Approximate annual income 3800,

...'...’..D.‘...O.-...‘II.I‘.“l.'.l

7. If present employment has been of short duration, what other
Jobs have been held during the past two or three years

..C.-Npp?}."...l.-'......’.l.‘

".I’I.‘.I‘.O‘......I.."...’.'.

Your prompt reply to the above_questions would
“be very much appreciated.

LR 22N 2 BN N I )

_ Yours very truly,

.M

A. Marleau,
Superintendent,
S8turgeon PFalls Indian Agency. ‘

[Rr)






This is Exhibit “H” referred to in the
Affidavit of Angel Sue Larkman sworn

Before me, on this 2+ day of February, 2011.

/@MAT -

A commissfener for taking affidavits

1, Elizabeth Damini, Deputy Cletk,
Commissioner, etc., City of
Timmins, District of Cochrene.
Expires with Tenure.

/4
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MEASE GUOTE

nal 3/ 3733

FIELD SERVICE

02378

CAMNADA

DEPARTMENT _OF CITIZENSHIP AND IMMIGRATION
352 L 29 1] ¥ (2 DIAN AFFAIRS BRANCH

;k . ' Sturgeon Falla, July 28, 1952,
/f - lINDIANAFF AR S

e

Indien Affairs Branch, Departhent of Citizenship & Immigration, Ottawaw

Re: Enfranchisement }!}'
. Laura Batlsse,

#67 Matachewan Band.y//

ile have received a letter from the above captioned
requesting to be enfranchised,

. Miss Batisse has been living away from the Reseprve for
13 years and has resided in Matachewan for 13 years. She has
been steadily employed for the past four years 65 a house-

keeper and camp cook with an approximate msnnual income of
7600.00. :

She holds no property on the Katachewan Resepve and ig
not indebted to band funds, appropriation or agency mccounts.

I believe kiss Batlisse is capable of mssuming responsibilities
cof citlizenship. S

Therefore, 1f the Department approves, kindly forward
necessary -epplication forms for her enfranchisement,

vd

<% J. A. Marleau)
Superintendent,
Sturgeon Falls Indian Agency.







This is Exhibit “I” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this /Z/U\, day of February, 2011.

<, A)amAMA}',

A comntissioner for taking affidavits

1, Elizabeth Damini, Deputy Clerk,
Commissioner, efc., City of
Timmins, District of Cochrane.
Expires with Tenure,

/6



37-377 70

?oét Office Box 161,
Matachewan. Ontario,
August 16th, 1952

Mr. J. Marleasu,
Indian Agent,
Sturgeon Trlls, Ontario.

Dear. 3ir:

Some time has elapsed since filling the
form which you forwarded to me and which was returned

and to date I have heard nothing further in this
regard.

Would vou let me know by return mail If
vou received the form and if not would you forward

another to the above address in order that I may have
this completed asz soon as possible. '

Yours truly,

IB:o

( Leura Batisse)

T ptrea f ot

77
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This is Exhibit “J” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this 725, day of February, 2011.

L, Opmrcnnn

A commi&ioner for taking affidavits

1, Elizabeth Damini, Depnty Clerk,
Commissioner, efe., City of
Timmins, District of Cochrane.
Expires with Tenure,



L b —— i — T P L L Mg

Sturgeon Fells, Ontario,
August 19, 1952.

Uiss Laura Batise,
Post Office Box 161,
Matachewan, Ontario.

Deasr Mise Batlasse:

: Replying to your letter of Augusi 16,
I wish to inform that your enfranchisement forms were
forwarded to the Department on July 28th.

It may take several weeks before your
enfranchisement 1s passsed by an Order in Council.

However, we will advise you when we
receive further information.

Yours. very truly,

R IIVI)Y

"A. Marleau,
Superintendent,
Sturgeon Falls Indian Agency.

/9

U3/57=3~3






This is Exhibit “K” referred to in the
Affidavit of Angel Sue Larkman sworn

Before me, on this 24, day of February, 2011.

A commissiof@r for taking affidavits

1, Elizabeth Damind, Deputy Clerk,
Commissioner, etc., City of
Timmins, District of Cochrane.
Expires with Tenure.



INDIAN AFFAIRS
BRANCH

REFER TO FILE NUMBER
B048-86 {T.2}

DEPARTMENT OF.
CITIZENSHIP AND IMMIGRATION - ) L

Ottawa, August 29, 19 52

:.mbRAND.UM: : 1 y Q\A(U ‘(;(l .
z.%y

3. T, 2

What amount of band or other funds would

Iaura Batigaa

No, 67 |  Matachewan Pend Band,
. /e
Nipissing Ageney, be entitled _ /23 g
to receive if enfranchised?
The population of the Band is 111 and
they receive . $4.00 =%, 75 annuity.
- 7
Q:f?{j;.~1g?c=:5 2;
F, 0. E, Gilroy,
Truats & Annuities Division.
Stencil 477,
walliAlk INTEREST
' R.23

e






This is Exhibit “L” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this ’a{, day of February, 2011.

DA<

A commissiofier for taking affidavits

Clerk
¢, lisabeth Dasis DEF Y =

C amnnsﬂ%‘“’ o ’f Cochrane.
E‘xpu-eg Wlth Tennre.



INDIAN AFFAIRS

REFER 70 FILE HUMDER

BRANCH —Bo4%-08 {TR)

CANADA
PEPARTMENT OF
CITIZENSHIP AND IMMIGRATION

OTTAWA, Beptember 30, 19 &3

J. A, Marleau, ZEsq., -
Indinn Buperintendsnt,
JIURGEON ¥ALLS, Ontario.

RE:  Your letter July 58/08 - fila 65/87-3-5

Enclosed is the application form, in duplicate, to be completed
in connection with ths application of " Laura Datisse
Ho. 87 Eataohswen , Band, for enfranchisement.
The original (ridbon copy) only is to be returned to this office and tha
duplieate (carbon copy) rotained in your office,

IMPORTANT: (If all or any of the particulsrs hereunder have not been fur-
nished when forwnrdingz the first request for enfranchisenment. )
When returning the application, your covaring letter of recommendution
should contain particulars a3 $o length of residence off the reserve; how -
long applicant has been rasident in the place indiceted in the epplicntion;
whether property is hsld on an Indien rescrve; present means of livelihood,
how long present j9b hus boen held and, if possible, chances for continued
employment; approximote annual income, churaeter; if present enmployment
has been of short duration, whot other jfobs have heen held during the past
two or three yoars; capability of assuming responsibilities of citizenship
and ability to provide for his family; whether applicant i3 indebted to
Band Funds, Appropriztion or Amgsncy Accounts.

THE FOLLOWING IS APFLICABLE ONLY Il ALDERTA, SASKATCHEWAN AUD ONTARIO AND
ONLY WIIZN THE RAE OF THE APPLICANT 1S INSERTED IN TUZ PANAGRATH.

Kindly advise that 1t is the practice
that the shares of the minor ummarried children, when totalling more thun
$500,00, are deposited with the Public Trustee for or
the Officinl Guardisn of Infants for for

sdministration, Under these circumstances is it the wish of the appliocunt
to proceed with enfranchisement? .

e I
A»"'?o'- - ',//
P S -
T \
Z'\'/ .»" f/..’ /" o
L

“r ‘A"'.
-, e '/ Lo o / rs
< \1/;&,’:‘,«*'2 PR ) ~

/C—"' ety MZ;_‘_. C'_“ ..
A, G, Leslioe,

Trugts & Annuities Division.
469,

’






This is Exhibit “M” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this z/gﬂ-, day of February, 2011.

L, (Qprecrnn.

A commi%foner for taking affidavits

1, Elizabeth Damini, Deputy Clerk.
Commissioner, etc., City of
Timmiss, District of Cochrane.
Expires with Tepure,
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Sturgeon Falls, Ontario,
October 2, 1952

UYiss Laura Batisse,
Matachewan, Ontario.

Dear Hiss Batiazse:

I am enclosing herewlith your application
forma for enfranchisement which must be signed by you in
ink where indicated. You must 8lso have someone other than
a relative sign as witness.

Would you & 130 complete section 2 stating
the name of your employer.

Upon completion, kindly return forms to
this office at your esarliest convenlience.

Yours very truly,

‘J. A. ¥arleau,
Superintendent,
Sturgeon Falls Indilan Agency.

R:M 
En01-






This is Exhibit “N” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this’z,iﬁ , day of February, 2011.

&, Opnennn

A commissioner for taking affidavits

i, Elizabeth Damini, Depn
C
g mmissioner, etc., CI:_? o? ferk,
immins, District of Cochrane,
W!ﬂl Tenure,



APPLICATION FOR ENFRANCHISEMENT
pursuant to the provisions of the Indian Act being Chapter 29,
Statutes of Canada, 1951
oo LAURR DATISSE of the..Iovmship

of 1-Iatachgwan

in the Province of Ontq{_}o ...........................

hereby msake application to the Superintendent General of Indian Affairs for enfranchisement pursuant
to the provisions of the Indian Act, being Chapler 29 of the Siatutes of Canada, 1851,

I hereby declare na follows:
1. I aro & member of the Ma‘cachawan/ ................................ Band of Indians
Nipisaing Agency i
situnted in the Provinee of....0B82Ti0 My Band No, is....... 67 . and

I am of the full age of twenty-one years.

...........................................................................................................

capable of supporting myself and dependents. e

3. It is understood and agreed that upon enfranchisement as xi[oresngid, I, my wile and minor,

unmarried ch.ildren are ench entitied toBLGETI-=THO= - == 23 /100 0llars

($.88+285...........) na provided by section 15 (1} (a) and (b) of the said Act.

Hote: I believe there should be some interest d.ué me rrom the
Timeer rights to the matachewan Reserve which have been sold.
4, My wife and minor, unmarried children consist of the following persons, namely:

WIFE
{(Nome in fuil)
SONS {Names in {ull} Dates of birth

wDONE e

.......................................................................................................................................................................................

A2



DAUGHTERS {(Names in full) Dates of birth
o oo eaa e bbb A A RS RAaRsame bRre e

....................................................................................................................................................................................

, ) :‘ ’ L ,
DATED &b WATACIEIAN ..o PROVIRE.OF.QUTARTO. .o,
this iy N ET— day of. ! OCTOEER..... ... e senees 19 58
Wirwess:
" Signature of Applicant
APPROVAL OF APPLICANTS WIFE

| S SEROTOSSORRITN .77 GOSN , do certify that 1 am the wile
Do es st reeesssas e e temrart s st PR e SRR RS s SRS TS b bR R aR s RTSRR TSRO PR s , the cbove named applicant, and that I
spprove of this application for ciifranchisement. = ° 7
WITNESST .

ST ./ SO
............. Signature of Wile
CERTIFICATE OF SUPERINTENDENT
I certify that I know. LAURA BATISSE  .oooeemremmssisines » the above applicant,

and that his statement of facts is true, 1o the best of my knowledge and belief, and that I consider him o
fit nnd proper person to become enfranchised, and hereby recommend that the application be granted.

L m e

88
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This is Exhibit “O” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on thisz\{, day of February, 2011.

L

| ’é/e,@aﬁrrvufv\./\ﬁ,

A commi&oner for taking affidavits

1, Elizgbeth Damini, Deputy Clerk
Conmissioner, etc., City of
E'im_mms, District of Cochrane.
Expires with Tenure,



Sturgeon Falls, Ontario,
Octover 18, 1952.

Miss Laura Batisse,
Matachewan, Ontario.

Dear Mias-Eatisse:

I wish to acknowledge receipt of your
application for enfranchisement duly signed.

With reference to your notation, I wish
to inform that although the timber rights have
been sold on the Matachewan Reserve, collection on
dues have not yet been paid.

T.ceefore, if the Band has not been
eredited at the time of your enfranchisement, you
will not receive any timber royslty as you will
receive proportionstely to what is 1p band fund at
the time of enfranchisement,

If you wish to be enfranchised under
these circumstances, kindly advise snd we will
forward the spplication to the Department.

Yours very truly,

[ 3 ¥

N A, Marleau,
Superintendent,
Sturgeon Falls Indlan Agency.

MM

R R R 90
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This is Exhibit “P” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this 24, day of February, 2011.

© Ao

A commisstoner for taking affidavits

1, Elizabeth Damini, Depaty Clec,
Commissioner, efc., City of
Timmins, Disirict of Cochrane.
Expires with Tenure,
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Iintachewan, Ontario,
October 3lst 19562,

r. J.A. larlesu,
Superintendent,

Sturgeon Fallg Indian Agency,
Sturgeon ¥alls, Ontario.

Desr oir:

In revnly to your letter of Octobey 18th
relmtive to my =polication for enfranchisement.

I have noted your reply to my notztion
regarding the timber rights that have been sold,
however, I would like you to send my application
form to the Department as soon as possible in order
that I cen be enfranchised.

Yours very truly,

(Laura Botisse)

oV 5 1852 @
po
S
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This is Exhibit “Q” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this Y, day of February, 2011.

A commissfoner for taking affidavits

%, Elizabeth Damini, Deputy Clerk,
Commissiones, etc., City of
Timmins, District of Cochrane.
Expires with Tenure.



Cg 0 %3 - 6’6 neAst oot

e L3/ 3753

FIELD SERVICE '

CANADA

DEPARTMENT OF CITIZENSHIP AND IMMIGRATION

. INDIAM AFFAIRS BRAMCH
T Stuggepn Falls, November 5, 13952.

AT e

Indian Affeirs Branch, Department of Citizenshlip & Immigration, Ottawa. .

Re: Enfranchisement of
Laura Batisae,
#67 Matachewan Band.

Further to my letter of July 28, I am enclosing
herewlth application for enfranchisment duly signed by
Leura Batlgsse which I trust you will find ln order.

We are attaching copy of letter from

Miss Batisse in reply to notation under question 3.

A. Marleau,
Superintendent,
Sturgeon FPells Indian Agency.

. R, ' A TITIEY - i
RECOMMFNLEL 4. AFPROVED
£
pa ¢ 3
/; - C— T "‘—’*7
7 ATty { NIy g d birecron

/. o Vs o puuts

94






95

This is Exhibit “R” referred to in the
Affidavit of Angel Sue Larkman swom
Before me, on thisz{, day of February, 2011.

2 Kpninn

A commisSioner for taking affidavits

1, Elizabeth Damini, Deputy Clerk,
Commissionet, ete., City of
Timmins, District of Cochrane.
Expires with Tenure.
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AT TEE COVERNMENT HOUSE AT (PTAWA
THURSDAY , the 4th dey of DECEMHER, 19BB.
" PHESENT:
H18 EXCELIENCY '
TER GOVERNGK GENERAL IN COUNCIL:

.

. WHEREADS the Minizter of Citizenship and
"Imwigration regorte that the Indisne whose nanes spre
ineinded in Tehedple 4 herets have applied for en-

franchisement and that in his opinlon the zeid
applicantsy

{a} are of the full age of twenty-one years;

{b) ere capeble of asmsuming the duties snd
repponeibilities of citimenship; and

{¢} vhes enfranchised, will be cspable of
supporting themssives and their dependents;

AND WHEREAS the Mintster yeports further
that the Indian vomen vhoes nsmes are included in
gchedule B herets married persons who wets not Indlans
on the respsctive datep specified thersin;

TERREFORE His Hxcellensy the Governor Genersl
in Council, on the recommendation of the Hinlster of
Citizenshiy and Twmigration, and by virtuw of the powers
conferred by The Indian Aet, is plesszsed to declare the
Indipne named in SBchedule 4 heyeio, together with the
wives and mikor unmearried childres named 1n the sald

Schedule, enfrapchised, and they are hereby enfrenchiszed,
soooPdingly .

Kils Exesllency in Dowicil, uvoder and by virtue
of the pewer conferred by subgection twe of pection 108
of The Indisn Act, f8 pieased t¢ declare enfranchised,
ar of their regpective dates of merxrlage, the Indian
woman together with thelr minoer unumerried chilldren named

in Schedule B hereto, and they sre hereby enfranchised,
sccordingly. : .

BREPIATY it By gl A

BEC .



v, Aunle Toutti%, of the Albany Hang, in the Jemes Buy Agemey, Prove

4567

BCRIIIIE A

1. Olnybourne Ulevence Pishor, of the Giizpewas of the Thanss Dend, n
the Ckrades Adgemty, Frovines of Umbsrioc, together with mis wife Vers
Fipnar, . .

a, Sipon Binowsy, of the Gull Bay Bavd, in the Pert Arther Agapoy, Prove-
inee of Ontorie, topwiher with his wife Merie Sizowsy sudl his mlosr uee

maprisd shilavan Proneis Sinewny, Mawy Sinowsy, Bamel Delores Simeway
and Therese Slntwey. ’

3o Franvis ﬂn'ga.nwh, of the Magnstawns Bend, in the Perry Sonsd Azency,
Provinoe of Onbario.

4  Frodarick Deczime, of the Mbooy Band, in the Perry Howed Agency,
FProvinss of Omboaeis. -

5. Buspell Eewasuem, of Fhe Chippowss of Swgoer Band, in the Bsagesn
Agensy, Provines of Onteric. ]

Ss Jlaurs Batigew, of the Y tanheean Band, 42 the Hipsasing Agonsy
Provinoe of Onkerio. ’

ince of Oobario,

8, Allan Pangls (Teppie), of the Michipicoten Hand, in the Chegdeaq
bgeney, Peovinoe of Opterie, togethsy with his wife Tone Tangle avd his
nEnoy unmerwied shilfdwan Mishinl Jewmes Tetglie, Arthuy Jokm Panglie, Fese
Mary Teagie, dopa Fltssbeth Tangie and luoy Jane Tengie.

9.  Idm Yeliowily, of the Risokfoot Band, in the Bletkfect Agensy; Erove
ince of Mberbs, $ogether with her minsy wwemrricd ehildrsn Winston
Yellowlly, Rita Joyee Yollowfly sud idadn Mey Yellowfly.

10, Berry Zxysa) amat {Kay}, of the Eshkewiutehenr Basdl, in the Crooke
4 ILaks Agency, vines of Saphetehewsn, togeibhey with his wife Mary
- Kmypeywayesmat axd his minor wamsveded child Iinfs Jonn Eepseywaymsint,

1. Joe heoves, of the Sukimmy Bend, in the {vooked fake Apebey, Prov-
ince of Saskntolewsn, Sogether with his wife Olive Arooss and his
minor nomerried chiidven Gureld Wayae Paul Acoooe, Josoph Novmex
Gavriel Movoso and Agani Glorie A00a6.

13, Jobn Berbron, of the Mugoowsquen Bend, Su the Touelwond Ageudy,
Provinne of Seskptobewsn, together with his wife Mary Pembrun sod his
miror upmerrisd ohiléren Thoumes Duwbrun gud Jemn Bepbiste Peukron.
Algo the winer unsarried children of 4is wife, by & Tormer mswiags,
Mergeret Shingoose anf Mary Tispencs Ehinpgoose, of vhe Cote Band, in
tuw Pelly Sgoncy, Frovinse of Ssskatohowan.

13, John Roboyt Spence, of ths Broephesd Bend, in the Clmndeboye Agoncy,
Provines of Manitoba, together with his wife Xinds Zae Dpapoe 804 his
minor vomernied ohildven Uonotunca Ingilis Opsnce, linds Mee Spence
and Ghyrens Spanne,

14, Ellon Jame Fitnes, of the Fort Alecaiey Band, in the Clsmdeboys
Azoney, Frovinge of Mrnitoba, together with her sisor sl
ohildren Rendel Bay Princw end Marprreh Jane Frince.

15, Joe Hewderson, of the Fort Alexander Bend, in the (apdeboye Agonay,
- Prgvines of Maunitobe, togethar with his wifs Hanns Fenfierdon apd his
mingy umarried shildver Bandel Henderson, Hobart Hemdewaon, Hwery

Benderson, Vipslet Handprson snd TAlliax Hendexoon.

o LA
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l6. Moredg Pringe, of the Brokonhesd Bawd, in the Glendebope Aganey, Frove |

fnes of Menitobn, togsther with his wifs Janot Prinoes

17, Ewnest G, Bivd, 5T the litsle Bleck River Bund, in the Olsndeboys
Agonoy, Provines of NMenltebn, togeiher with his wif's Beatyice Mlrd anit
hism minoy vnmmeried ohild Jewdiewe Mawy Bizd.

18, Mighel Chalifous, of tho Heiftpile Band, in fthe Zepser Blave inice
Apensy, Provines of Alberta.

18, Oliver Coorge Spemce, of the Pegnia Band, in the Fisher Flver Mgmnvy,
Frovines of Menttobe, .

) @
20, Jobn Ivvine, of the Deguis Dandt, $n the Tigher River Agsmoy, Foovwe
ines of Mamitola.

21, Modeste Mapdavilie, of the Chipewssm Hend, in the Fort Remulutioh
Agenoy, Horthwest Terviteries, together with his wife Adeline Mepde—
ville ond his mitge woaveied ohildven Herwy Mandeville ond Mary
Ghrletine Manfeville.

g3, Chaplie Pahpsvesy, of tho Oressy Hayrows Banf, in Yhe fidux Lokt
Agengy, Provises of Onterie, tugether with his wife Bume Palayasy
and bis minoy wwmsresod childwan Reherd FPahpaysny, Muvy Hetly
Penpayeay opd Isnbal PehprySay.

£%. Oyril Donsld, Beksr, of the Sgusmish Bsnd, in the Vauscuver Agoney,
Provinsa af British Oolumbde. ’

24, Sepdy Timotky, of the Sliemuon Bawd, 1o the Vensouver Aguwisy, Provw
seen of Hedtisd Columhise

26, Mebel Morven, of ths GAtleldsmdx Bang, 1n the Skeenn Biver Agensy,
Frovinua of Seitish Golenbia, together with hey mincr wnmaveded
childpen Bowald Chewles Moyven ewnd Elesnow Morvan.
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X, Mavgaret Teabal Boteh W:,ammm, £n e Mudir
Phwar Aztioy, Brovines of Renitoka, vt Sepbeber L, 968, mended
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4. Leus Gouwchens (Bouxinnl}, of ke York Jdevevder Janf, iz $he Siande-
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99

TAOTH. P26






This is Exhibit “S” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on thisz«{, day of February, 2011.

A commissiéerer for taking affidavits

7, Elizabeth Damini, Deguty Clerk,
[ sener, etc., CIty of

T immins, Disirict of Cochrane.
Espires with Teoure.



INDIAL. #FFAIRS
BERANCH

zand o. ...0%

&

e
T}F gr}.ﬁ“{?}?

Nl

A
CANADA

REFER TO FILE NUMBER
8043-86

CEPARTMENT OF
CITIZENSHIP AMD IMMIGRATION

Particulars re Enfranchisement

PO

Band ....Matachewan .,.,.........

Hame .

. BATISSE .

(Surname)

Wife
sons NONE
Paughters

Date of memo.

/ﬂ\ rate of Enfranchisement Srder ...

U

NONE

to Council

verees JLAURA,

L

File Ho.

P, C.

No,

L A

e

* ..

L3

Agenoy ....,.Mpisging.........

LI R I I L L S B

(Given Names)

v ow o

. December 4,.1852. . ... ...

L4582, .

.Nagvember 27,1852, .. ... ... ... ..

L8003, .. ..

.......

Wy »zfca,a,y

Registrar,






This is Exhibit “T” referred to in the
Affidavit of Angel Sue Larkman swomn
Before me, on this ’Z}R, day of February, 2011.

/@Mx )

A commissfoner for taking affidavits

i, Ehzabeth Damini, Depnty Clerk,
Cpmmxssmner, etc., City of _
Timmins, District of Cochrane,
Expires with Tenure,



-

IHIMAN AFFAIRS
EIRANE

RUFER TO FILE NUMBER

BO43-86 (T2) 103
DEPARTMENT OF
CITIZENSH!IP AND IMMIGRATION
' CTTIMA, Docember 18, 1558
J. A, Marxlesu, Fsq.,

Ipndian Superintendent,
STURGRON TALLS, Ontarioc.

) Kindly be sdvised that by Order in Council P.C, 4DBE

dated Decembar 4, 19 5B , the sprlicunt and family hereunder
named Las/huve been declursd enfranchiised:

BaiE: (Miss)} LAURA DATISSE llo, 67 Mataolewnn g

WIFE: e

torether with the minor unmarried ohild or childrer:

FONE

Please remove the uforementioned from the Membership List and, if sny, the
Annuity or/and Interest Puylist of the Band.

An enfranchisement card is enclosed. Thic card should he d8ted,
sinied ond returned to this office for the Diresctor's sigpature, ufter
which it will be returned for delivery through your nffice.

FARTICUEARS (when spplicable) RE. I'ONIES PAVABLE: \
Under ssparnie cover, in your care, & chequa in the smount of $82.23 is
foing forwaid to laura Datiasse. This represents shares of band funds and

annuity payabls to Miss Dntisse. Ths oheque togethsr with the eufranchime-
mant oard should. be forwerded to Misa Batiazse.

Additiornal Hemorks and Ingtructions (when applicable):







This is Exhibit “U” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on thisz{, day of February, 2011.

< L

A commissioner for taking affidavits

fa

-~

I, Elizabeth Damini, Deputy Clork:,
Commissioner, etc,, City of
Timmins, District of Cochrane,
Expires with Tenunre,



-

ForMm C.T. No. 1TA-REY.

He P.*gg‘)ﬁ:txl:o. iz 1 O 5
REQUISITION FOR CHEQUE  smrms
T I THERE ARE NG ALCOGNTATMENTS FOR ¢ \FIOK5-86. (TR)
DEPARTMENT of Citizenmhip and Immizration . ‘ TREAB. NDieutores coossecmssmserrass
BRANGH THDIAN, ATEALRS DATE Qttaws,. December 12, 1958,

APPLICATION 1S HEREBY MADE FOR THE ISSUE OF THE FOLLOWING CHEQUE OR CHEQUES:—

CHEQUE No, IN FAVOUR OF B AMOUNT

Py
SO : ' ;
TG LAt \
A I
'
./' )’w\- - " @ -\1
oo * 1 B >
L K1
LY ¥ # __.x' ; ) \..’\
\\ LI,
“ -.,/

’ M, L T

afo T. A. larlesu, I8g.;. "
Indian &xph_rin{anﬂan‘ﬁ,
STURGEQN FARLS, Untario.

BYATE RELOW, WITH LETAILS IN EVERY CASE, WHETHER (5) STANDIHG ADVANCE. (b ADVANCE FOR BFECIFIC JOURNEY — ESTIMATING
HUMBER CF DAYS, [f) OTHER ACCOUNTABLE ABVANCE, 63 () AUTHORIZED PAY MENT,

Detnils of payment: .
.m...g;..hggsi........m..lz.f.l.g."&m..,m&i.tzr_mmklg.&nmmg.a.,La.ummmunnn..,..Ng.o....ﬁ.'i...m&.ﬂ,a.hm...mnn...
-on_snfranchisement authorized by Ordex in. Counsil.B.O. No. 4588 dated Dacember 4, 1958,

Appropriation: Aliotment, SBub-allotment or Enc. No.

Vote 540 = 82 » BIY o0 cerres_ 80,00

ry

Lm

-
F.E. No. |Dept., Comn, Div, Eatab. Vote Prim. . Object Amount Dk, Sch. ML | Dist. F.E. No,
(5100000 or Dist. (2)00. {3)o00 {3000 {2)00 (3000 {2)00 {4)0000

CERTIFIED:
{a) That each item of the above amounts has been incurred under requisite
suthority and that the expenditure was necessary for the Public Service.
(b) That the articles and services chorged for have been receved and
performed and that the prices charged are nir and just,
prilier

A G . LESLIE ORIBIRAL S1URLD 81

Head of Branch Deputy Head THEASURY OFFICE APPROVAL

LAURA BATISSE /g\ fazlza-






This is Exhibit “V” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this 2+, day of February, 2011.

/-Lﬂ7 [Oﬁw\:/(/v\ A\ ,

. S . .
A commissioner for taking affidavits

iﬂ, Elizghgth Bamini, Deputy Clerk,
LCommissioner, etc., City of
Tlm.mim, District of Cochrane,
Expires with Tenure,
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43/37-3

Sturgecn Falls, Ontario,
Deocembier 22, 1952.

Higs Lsura Ratinpe,
Hatachewan, Ontario.
Desr Miso Batisses

I wigh to inform that you ware deolared
enfranchised by Order in Council PQ. 4 582 dated
Dacemdber 4, 1952«

‘ We have to-day received a cheque in your
favour in the smount of $82.83 which we ars englosing
herowith. This myrasanﬁs your share of Hatachewan
bant funfte and ammiliy.

Enclosed also plemse find your certifloate
of enfranchisement vwhich we would ask you to . sign in
ink and insart the date. Xindly return this ma in

order that we may forward it to the Department for
completion. )

Your name has been removed from the Hatachewan
paylist and family book. Therafore, you are no longer
an Indian as defined by the Inddin Aote

Yours very truly,

J, 4, Yarleaun
Snparintemien{;
Sturgeon Falls Indlan Aganoy.

MK
Enal. 2

pPars






This is Exhibit “W” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on thisZ4{, day of February, 2011.

2 oo

A commissioner for taking affidavits

1, Elizabeth Damini, Depnty Clerk,
Commissionet, etc., City of
Timmins, District of Cochrane.
Expires with Tenure.



b e i e - . . L T - e e s

-
{ THE ENCLOSED L.. /CIAL CHEQUE HO. B2~ 201}'82 15 IK PAYMENT GF YOUR CLAIM AS DETAILED HEREUNDER
“ QTIZENSHIP B IMMIGRATION JF~ mvoice Ko, DATE DF INVDICE e PARTICULARS

INDIAN AFFAIRS BRARCH

RESOURCES & DEVELOPMENT
RESOURCES  JEVELOPMENT BR.

NAT. RESEARCH COURCIL
R.CM.P.

STMT BEC 12 | SHARES OF BAND FUNDS AND ANNUITY
TO MISSLAURA BATISSE MATACHEWAN
BD P ¢ 4582 DEC L/%2

B9 33

e~

OOO00 S

J A MARLEAU
INDIAN SUPT
STURGEON FALLS ONT

OFFICE OF THE COMPBTROLLER OF THE TREASURY

CENTRAL PAY OFFICE - ACCOUNTS PAYABLE DIVISION
[ L] ’ 434 SUSSEX STREET — OTTAWA
NG ACKNOWLEDGMENT J5 NECESSARY PLEASE QUOTE CHEGUE NUMBER WHEN REFERRING TO THIS REMITTANCE

AE







This is Exhibit “X” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on thisz{, day of February, 2011.

re—

G nin

A commi§gioner for taking affidavits

1. Elizabeth Damini, Depuy (et
éomml' ssioner, ete., City of
Timmins, District of Cochrané.
Expires with Tenuze.



FIELD SERVICE

!

DEPARTMENT OF CITIZENSHIP AND IMMIGRATION
INDIAN AFFAIRS BRAMCH

Sturgeon Falls,

indian Alfuirg Branch,
Dept., or Citicvenship & Immigration,
Oftawa, Ontario,

e gre attaching hiereto certificate

entfronchi sement duly sicned by Luurs Zatisse

Tor completion by the Dircctor of Indion AfC

G0y -

?é 1—”

FLEASE QUOTE

rluu—ﬁ/-S?“' 5"‘5

Ontarjo,
January 23, 1053,

alrs,

;ﬂ; /j};yldﬁL,,L—wth,uﬁkéﬂ

. NA. Earleéu,
Superintendent,

Sturgeon raells Indign Lgeney.,

L4

st +
.-






This is Exhibit “Y” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this ZE{, day of February, 2011.

2

A commissitfer for taking affidavits

y, Elizabeth Damini, Deputy Clerk,
Sommissioner, etc., City of
‘fimmins, District of Cochrane.
Expires with Tenure.



) :_ '
INDIAN AFFAIRS ﬁrg £
DRANCH Yy

*.t’iif s
CANALA
DEPARTMENT OF
CITIZENSHIP AND IMAMIGRATION

OTTAVA ,

J. A, Marleau, Zsaq.,
Indian Supari ntendent,
STURGION FALLS, Ontario.

B s = [ I

REFER TO FILE NUMBER

U808 1TE)

19
Jamary 31, 53

The enclosed enfranchisement card,

signed by the Director, should now be delivered

to
leura Batisas.

A. G. Leslie,

Trusts & Annuities Division.

460,






This is Exhibit “Z” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this%%, day of February, 2011.

/6 @V\/M/m/&\

A commissioger for taking affidavits

tni Cierk,
Flizabeth Damini, Deputy :
If’lomnﬁssionen etc., City of
Timmins, District of Cochrane.
Expires with Tenure.



Sturgeon Falls, Ontario,
February 2, 1953.

Miss Laura Brilsse,
Hatachewan, Ontarlo.

Dear Mias Batlase:

Enclosed herewith please find your
certificate of enfranchisement duly signed by
the Director of Indian Affairs.

| Please do not lose this card as it
cannot be duplicated.

Yours very truly,

Y rlaﬁu,
Superintendent,
8turgeon Falls Indian Agency.

MM
Encl.

—

TS

L3/ 37=3=3






This is Exhibit “AA” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on thiszx, day of February, 2011.

,(Q@M,W

A cmﬁﬁlssmner for taking affidavits

1, Elizabeth U Deputfy Clerk,
j of
Comm.issu;)n_er, ’f C?ch:ane

Eapires with Tenute
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it -~ grd Nodners  Allares inchonnes

A s Canada &4 cu Nora Canada

Your e vorE relprenLe

MAR 2 5 1987 O e 'IM'O:'B"P’PFEHL?

Ep000-219 ‘TARFIERL:
F-410
Mrs, Laura Mary Fleod
Beneral Delivery .
MATACHEWAN, Ontario
Fox IM0

Dear Mrs. Flood:
I refer to your Application feor Registration dated September 13, 1%BI,

I am pleased ip ronfirm that you are now registered as an Indian in ife
Indian Regisier maintained in this Department in accordance with
paragraph 6(1)td} of the Indian fct under ihe name of Laura Batisse,
Your entitlement to membership in the Malachewan Band is subject io tha
provisions of paragraph 11{Z}{s} of the Act. 1f you wish to be
registered as "Flood", please forward a copy of your marriage
reptificate to ‘ :

5

District Manager

Sudbury Districi

Regency Gale Hall

1760 Regent Street South
GUDBURY, Ontarioc PIE -18

lnless the band has assumed control of ite membership by June Z2E, 1997,
your name will be added to the Matachewan Band List on that date.
Should the band assume cantrol of its Band Lisi prieor to that dales, you
will have to apply to the band for membarship. '

Yours sincerely,

AL

L.B. SBaith
7 Registrar

Ottawa, Ontario
KiA OH4

c.c, District HKanager
Sudbury Diszricl

c.t. Regional Difice
Medical Services Branch
Dept, of National Health & kKelfare
3rd Fioor, 1547 Herivale Road
NEPEAN, Dntario KIA QLT
Phone (46313} FE2-0093



? & . 2 and Nothots Allages mchonnes ] ] 8
A, . Canada ot du Nerag Canada

Yo T8 Valre rdlgrencr

' MAR 2—5 1987 Ut g Moire rdipteace

EL000-219 (LARRIERE)

F-410
To: District Hanager Date of application: Beptember L&, I19&%
Sudbury Districh keczived On: September 20, 1985

Name of fpplicant: Laura Mary Flood

Former Band and Number: Malachewan Band, Ho. &7
Name 1o Register: Laura Batisse

Sate of Eirth: Februsry I, 1726
Evfranchised by Application on: Decembar 4, 1954
Applicant Entitled to Registraiion unver Gection &t12{d) of the iIndian Actl.

tonditional Entitlement to Mambership in Malachewan Band subjerct to
Sertion 1102 {a} of the Indian Act.

Name Added to Register: Laura Batiszse Minoe Children: HNo

A
L.G6. Bamith
Registrar

Ottawa, Ontaris
Kif OH4

c.c. Regional Director
Lands, Revenues % Trusts
Ontario Region

b

Canadd






This is Exhibit “BB” referred to in the
Affidavit of Angel Sue Larkman sworn

Before me, on this ?){, day of February, 2011.

.,

A commigsioner for taking affidavits

1, Elizabeth Damind, Ecpuw Clad
Commissioner, efc., LY of
Timmins, District of Cochrane.
Expires with Tensre.
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ﬁ' ingtipn anid Nodhern  Allgires inghennss

+Afiairs Conaia el du Notd Canads
CHECKORES " Lo S hm Rl
s '

| request that ) and my minor chlidion, § efigivte, ba repistared in the
ngian Bepistar and, ¥ epplicable, thal cuf hames be enlered in & fand - ]
tet, ap provided wder the Wndian Acl o5 amended.

.’Ouﬂ-. .

Shmabod

DEMANDE IPIRSCRIPTION EN VERTU DE LA

Je dernande que mokmEmE ¢ meS enlanis miérs. i Eligités, sotent
frserTie au Regisire 61, B! approprls, que Ao oMY solerd Floulés sur une
fisjes dier bande, comma pIEVY dans fa Lo} sur les Indiens tefke gue texdifige,

APPLICATION FOR REGISTRATIGN UNDER THE INDIAN ACT

LO! SUR LES INDIENS

e
A
£l

LI L SRt bR S T

L.’&é':"? {

naww.

W
make this zpplication as susrdan on hehall of the applizant who 3

ander \he ap of 18 years or i mantally Incomppient wilhin the meaninpg

t Thi Indish Act, } request that the applicant be ragisiered in the Inghnn
iegister and, ¥ appiizatie, thal hisher nams be onloredin & Band L, ak

Ltovided undsr the Incian Acl as amemitd. telle

Fignaturk .

Je tals celie gemands comme titenl powr i Fequitant qif 4 mink da 18 any
wu eft mentatemen) incepaiie el que dEhini sans ba Lol gur les Indiens, Ju
demsnde que ty repubrent soff inseri au Regisite el, 5 appropris, s 500 hom
=oll sjtulE sur unt Yste e bande, comms préva Bane Ia Loi sur ies Indiens

v

qun roditice.

Drie

F MOBE SPACE 15 RECIUIRED, ENTER ADDITIORAL INFORMATION ON A
SEFARKTE SHEET OF PAPER AND ATTACH IT 7O THIS APPLICATION FORM.

UTHISER AU BESOIN UNE FEULLE SEPAREE POUR AJOUTER DES,
REHSEIGNEMENTE AUDITIONNELS ET LA JOINDRE A GETTE DEMANDE,

AR . TN AN e
e e P A ;

glelkmigL L Lttt

TC o
et S

Givan Nesned = Pranomt

IRl ImH YL AL | § 1]
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Tel No. - N* oo Sl

Natee of Foames Band ~ Hom de Tansienny bande

IS I T 1 0 I
. ] A R R S L LA Lo S T P L Lt
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Yarizsiel L1 1L NN LAMIRAL IMAIRIYT L L]
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e B} Patoinad Grandisthe: « Hom db amile ou grandphin paeme

O T T T T T B

(iivon Mamey ~ Piknoms

!
S N O O T O 6

irter o) Prtertal Grandiesihiar - Nomn da Jamiis oo B prardmbse pulsinale

Given Rpmes ~ Brinom

!Hl.!HlH!IIH!HHIHHHHHHIHH
ramny of m:m&m:marnumuhmwwmw-mmm Given Names ~ Prénsing
A oy I I T O T O pletglyt L bt bbby
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L i S
ST 1 ke - ; e d et

Arounn for - RElton pout Pmenption
[ LA 1‘ Y o "

BV b p Kt R e Al A GoETh S

W your e chitdran undst the age of 16, pleass Nl thelr namss and

hiihdater and antach & LONG Flm Birdint SLASTRATION showing the

~ames of the parenis, Your children who hava REACHED THE AGE OF

18 must compleie A SEPARATE APPLICATION and siso PROVIDE A -
COPY OF THEIR LONG FORM BIRTH REGISTRATION.

§1 youy avez Hes anfanls apbs de molns ds 18 ans, viullier indiduer

{puts roms o} Beie O nalEsance of Altechis W0 GERTIFICAT °ENRE-
GISTREMENT DE NAISSANCE sur jequsl

- PAHENYS, Vet ‘enfants qul ont ATTEINT L'AGE DE 18 ANS dofvent
compitter UNE DEMANDE, U'RISCRIFIION SEPAREE
uh CERTIFNCAT D'ENREGISTREMENT DE NAIBBANTE 5UR LEQUEL

ey
e 2

pent LES NOMS DES

AREE o aussl atisshor’

120

e & s =

‘ . e APPARAPBEENT LES NOMS DES PARENTS,
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TRAITEMENT DE LA REINSCRIPTION
REINSTATEMENT PROCESSING -

DDNNEES DE AEFERENCE ~ APPLICATION REFERENCE

Lengue
Language

N* dg rétérance

slarence no.
L

Code do ia bands Dale da ja damanc
Band a?d Date of epplication
llll f ] i i N

4

hn{' bt Yo AR Y sp it 4 1)

Nom du raguérant
ol adrosss

l'i:‘?l g MauMTaL s L gL/ WD

Apphieant name
sl atdross

|r\\mﬂ;1 i B EVJ;J ;r""i il

LI T |

lillllilltll]]!l]ltl!il

iz.g,l &1l i(qclﬂ_ﬂ I o KR s r}\nhfulrﬂ{; IS

Code postal Nu ds lﬁl
romaluode i Bl no.
MR T Z007] l‘-ﬁ HETSw
Date de rées l :I Ej z‘ Accusé de récoption ‘E ;l :2;; ‘l
Date zppticalﬁnu:mcalvad ) 0 2 Acknowledged > v
DEMANDE-INSCRIPTION INDIVIDUELLE — APPLICATION-INDIVIDUAL REGISTRATION "
Reguérant -~ Appilcant Code
d'adm,
Dale de najssance  Sexe Nom de famille, prdpoms Enl. Dot dlinscription
Date of birth Sox Eaml)y name, given namas cotds Dals of regleiration
4
l < ylord?, ‘:] §23 vlﬁllﬂ!{lmmnjhl\h by DY) e g lﬁ‘ﬁfiﬂﬁ%
Enfants mingurs — Minar children .
inscrics * sl apd de scrire * st in
Phis da 18'a Tnserirg * ol ia prauve de neissance oat incomplels ‘? mands a8l rojetée
Enter ii over 18 Enter © If proof of birth Is incomplete r!-%nlormﬂ application is

S 2 S |

|2&i9203

!II!;IJUI!EIII

IRy
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This is Exhibit “CC” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on thiszs{, day of February, 2011.

2,40 N

A commissioner for taking affidavits

3 Elizabety Damini, Deputy Clerk,

sioner, etc., City of
Titumins, District o’fC
Expires i;'ithT ‘ochrane,

cnnre,
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Canada

Indian and Nodhern  Affaires indiennes < ]
Hairs Canada et du Nord Canada
Your e Voave tdidrence
FER ~
FEY 3 1988 Sur e Norre reférence
EedOl- i dozephn
L2491
tor Dizlricy Manager Gate ol spplicat:ioo GHEIER
sudbury Daiztract Receivea ony  Asousti
REGISTRATION PARTICULARS
Meme of Bpplicant: Doreothy &Gnn Larvknan
Supporiing Docume niation: Statemenl of Rirth
Namz; Dorethy Ann Flood
Laie oi Birth: Febtruarv 26, 1554
Lhild of: dwcliite Pavidson Flood and Lsurz Baiizse
Apriicent s Mpbner Leura Eastizze bors on February iy 548 was regis
under No., &7 Matachewan Banp until ner emirancnisesent on December
the iz entitled io be registered under Seclser &Stivid, 07 Lne indis
foplicant Entitled to Fegistration 23 sn Incian under Section =ids
Indiarn Aczt,
Ert:tles to Membershin 0 the Melachewania undel secbtion 1luerib!
Ind:an Aret.
Heme Auded in Regigtsr:  Daroihy Ang Fland Mincr Children:
-'/ ' ’
W/ J.'F:. “1 .'.E]'I
i fdcting Registrar
' Ditawa, Ontaric
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£.c, Fegioral Diresctor
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ndian and Northern Affaires indiennes i 2 4
- Yairs Canada et du Nord Canada

Your is  Vobe rélérence
FER -~
Fry 3 Igaa Qut fie  Nove référonce
E6000~-217 (Joseph)

L2391}
PMrs. Dorothy A. Larkman

wesr - . Received on: August 27, 1986
320 Mountainview Drive

Morth Bay, Ontario
PIA 2X

Dear Mrs. Lérkman:

With reference to your Application for Registiration under the Indian Act,
dated Augusl 20, 19B4, I am pleased to confirm that you are now repistered
in the Indian Register maintained in this Department in accordance with
paragraph &{2} of the Indian Act under the name Dorothy Ann Flond.

You are also régistered Bs a member of the Matachewan Band in accardance
Wwith paragraph $11(2} (B} of the Act.

To obtain your Certificate of Indian Status, please complete and forward the
enclosed application along with a recent picture shich measures

approximately 1" by 1" to Lhe address indicated below for the District
Manager.

Any guestions you may have concerning band membership and any benelits ip

which you may be entitled as 2 resuli of your registration as an Indian may
alsp be referred to the same address,

Should you wish io be registered wnder your married name please provide a
copy of your marriage certificate to ihe District Manager,

In reference ta the registration of your children, there is no provision in
the Indian Acl for the regisiration of a person, one of whose parenis is
entitled to he registered under subsection &{2) and whose other parent is
not entitled to be registersd as an Indian.

Yours sincerely,

J.K, Allen
fcting Registrar
fitawa, Ontario

KiAa 0OH4

g.c, District Manager c.c. Fegional Bffice
Sudbury Bistrict ' Medical Services EBranch
Regency Gate Hall Dept. of National Healih & MWelfare
1740 Regent §t. & . ird Floor, 1547 Merivale Koad
Sudbury, Ontario NEFEAN, Ontaripn KI1A OL3
PIE 218

Phone (6137 932-0u92
(fw (1!¢i .
ANaaa






This is Exhibit “DD” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this 24, day of February, 2011.

r—

G Lo

‘A commiSioner for taking affidavits

1, Elizabeth Damini, Deputy Clerk,
Commissioner, ete., City of
Timmins, District of Cochrane.
Expires with Tenure,
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This is Exhibit “EE” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this’&‘, day of February, 2011.

NN

A cdmmissiéﬁ’er for taking affidavits

I, Elize.ibe_th Damini, Deguty Clark
{menpssmner, ete., City of '
T:.m;nms, District of Cochrase,
Expirer with Tenure.



E*B indian and Northem  Alfaires indignnes . | e
_ Alffairs Canada et du Nord Canada I 23 -

Your filg  Vioire réldrence

Our e Notre rélirence

September 13,1985

Ms Angel Sue Etches , E6000~219
237 Princess Street East L2319
HORTH BAY,Ontarlo

P18 1IR1

A

Dear Ms. Etches:

Thank you for your duplicate application for registration dated

April 7, 1995. Your mother applied included you on her ocriginal
application for registration in 1386.

On February 03, 1988 we wrote to your mother informing her that
you were not entitled to be registered as an Indlan on the Indian
Register. The reason that you are not entitled to be registered
is because at the time of your mother's birth your grandmother
was not registered and she was not entitled to be registered. She
had made application and had been enfranchised in 1952. With the
amendments to the Indian Act in 1985 she was entitled to have her
Indian status restored. All of her children are entitled to be
registered under section 6{2) of the Act, There are no
provisions in the Indian Act which allows for. the registration of
children of persons registered or entitled to be registered under
section 6(2) of the Act when the other parent is a not an Indian
as defined by the Indian Act. We have no information to lndicate
that either your father or your maternal grandfather are entitled

to be registered as Indians, Therefore, I must concur with the
decision of my predecessor,

- "'::"’*:"7.' g g ’ ' A
I am sorry/that my response cannot be more positive.

Yours sincerely, ‘ ‘ : ‘

ri Harris
Registrar
OTTAWA,Ontario
K1la 0OH4

L 5d

- Canada

Printod on rocycisd paper - Imprimé sur paplor






This is Exhibit “FF” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this 2¥, day of February, 2011.

’é(@/vvv::v;,\\

A commis&ioner for taking affidavits

i, Ehzaheth Damml, ﬁfg‘tﬁ? Cierl,
%}mmn:w];lg, ct of Cochrane.
Expires with Ten
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197 Spadina Avenue " . Telephone: (416) 408-3
Toronte, Ontario /'4 W -d ﬂgd-e 5 ernueced _

If Busy: {416) 408-4( .
s ——4=3) OF ToRONTO L—-] Fax: (416) 408-47

8 March 1996

Terri Harris -
Registrar

Department of Indian and Northern Affairs

Ottawa, Ontario

K1A OH4

Dear Mr. Harris:

RE: File No, E6000-219 12319

Please be advised that we act on behalf of Angel Sue Etches, her mother Dorothy Anne
Batisse, and her grandmother, Laura Mary Fiood. This letter concerns an application for
registration submitted by Ms. Etches on April 7, 1995.

On December 4, 1952, Laura Mary Batisse (now Laura Mary Flood) was asked to sign an
Application for Enfranchisement by the Chief of the Matachewan First Nation. At the time
of signing the application, Ms. Batisse was completely unaware, and not informed by the
Chief, of what she was signing. She had no knowledge as to the effect of the document.
At the time, she was unable to read or write, and merely trusted the Chief’s direction. Due
to the enfranchisement, Laura Mary Batisse lost her status. She, along with three of her four
children, was reinstated under s. 6(1)(d) of Bill C-31. Her fourth child, Dorothy Anne
Batisse, having been born after the date of the invalid enfranchisernent, was only granted
status pursuant to section 6(2) of the Indian Act, thus meaning Angel Etches, was not entitled
to be registered. ‘

The circumstances surrounding the enfranchisement of Laura Flood suggest that the
enfranchisement is invalid. As a result, Ms. Flood should not be considered a Bill C-31
registrant since she was entitled to be registered under the Indian Act, 1951. Her child,
Dorothy Anne was born out of wedlock and thus should have regular registrant status under’
s. 11(1)e) of Indian Act, 1951 and her grandchild, Angel Etches should be entitled to s. 6{(2)
status under the present legisiation.



—
(SN I
—

We request that the registrations of Laura Flood and Dorothy Anne Batisse be changed as
stated above, and that Angel Etches be registered pursuant to section 6(2).

Enclosed, please find the Sworn Affidavit of Laura Flood.

Yours-truly,
ABORIGINAL LEGAL SERVICES OF TORONTO (LEGAL CLINIC)

?r/‘%ﬂé}uuav
imberly R. Murray
Acting Clinic Director

lencl.

ENNDIANL-ETCHO1.KRM






This is Exhibit “GG” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this Z’-\(_, day of February, 2011.

O h b

A commissiéwer for taking affidavits

1, Elizabeth Damini, Deput)r Clerk,
Commissioner, etc., City of
Timmins, District of Cochrane.
Expires wﬁh Tenure.



197 Spadina Avenue ’4
Torento, Ontario

MS5T 2C8

433

'4 , Tetephone: (416) 408-2 |
egal Serucces

&”W . If Busy: (416) 408-4 -
&) oF ToRonTO (-1 Fax: (416) 408-¢
ZrrrEizanss] :

29 April 1996

Mr. Terri Harris

Registrar

Department of Indian And Northern Affairs

Ottawa, Ontario

K1A OH4

Dear Mr. Harris: rD
RE: File No. E6000-219 1.2319

By letter dated March 8, 1996, a copy of which is attached for your ease of reference, we
requested that the status of Laura Flood and Dorothy Anne Batisse be changed and that Angci

Etches be registered pursuant to section 6(2) of the Indian Act.

Please be advised that an error was inadvertently made in our March 8, 1996 correspondence.
Kindly note that Dorothy Anne Batisse is registered as Dorothy Anne Flood.

Kindly confirm that our request is being considered.

Yours truly,
ABORIGINAL LEGAIL SERVICES OF TORONTO (LEGAL CLINIC)

}/W pua*%”\
berly R\ Murray
Staff Lawyer :

encls.

EAINDIANAL-ETCHO3 . KRM
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This is Exhibit “HH” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this 2, day of February, 2011.

o kb o

A commissiGner for taking affidavits

L, Elizabeth Damin;
be mini, 13 i
T."mu.“smﬂn_er, etc.,’Ci:_y?:Iy;'y Clerk,
E tuomins, District of Cochyape
Spires with Tenyye, '



197 Spadina Avenue ‘ )4
Toronio, Ontanio

MST 2C8

P L BT - TR T e W b Lt . -

135 -

Telephone (416) 408-3967

. . If Busy: (416) 408-404} ¢

Legal Sm“ Logal Services Fax: (416) 408-4273

g5 OF TORONTO =1y Legal Clinic Fax: (416) 408-4268
ATTTRRA

13 August 1996

Mr. Michsel O'Brien "
Ontario Entitlement Unit _

Department of Indian Affairs

Ouawa, Ontarto, K1A 0H4

Via Facsimiie & Mail: (819) 997-6296
Deur Mr, Q'Brien:

RE: Laura Mary Flood
File No. F0410

Further to our conversation of August 6, 1996, cnclosed picase find an Affidavit of Laura Flood
sworn August 13, 1996,

Ms. Flood (nee Batisse) was not married until Jupne 20, 1964 as indicated in the attached
Affidavit and Record of Marriage. This being the case, the Enfranchisement of 1952 is clearly
invalid and her daughter, Dorothy Ann, born on February 25, 1954, is cntitled to 6(1) status as
a child born out of wedlock, and her granddaughter, Angel Etches, is cntitled 10 stams pursnant
to section G(2).

We look forward to having this matter resoived in the very near future as our client, Dorothy
Ann PFlood, has three children which have been denied status because of the 1952
Enfranchiscment. We would appreciate any efforts made to categorize this matter as a priority
within your department,

We thank you for your assistance with this matier.

Yours truly, -
ABORIGINAL LEGAL SERVICES OF TORONTO (LF‘(:AL LIJNXC)

)j;m LA
berly R. Murray

Staff Lawyer
Encls.
EAINDIANAL-ETCHOS. KRM






This is Exhibit “II” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this2{, day of February, 2011.

2 B

A commissioner for taking affidavits

I, Elizabeth Damini, Deputy Ci

gommxss:;:)uer, etc.,’C;g) .,? ek,
immins, District of Cochr

Expires with Tenure, e
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This is Exhibit “J7” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this 74, day of February, 2011.

2 i

A commissiofier for taking affidavits

1, Elizabeth Damini, Deguty Clee,
Commissioner, ete., City of
Timmins, Disttict of Cochrrae.
Expires with Teaure,



indian and Northern  Affarres indiennes . 439
Alfairs Canada et du Nord Canada -

{f' RV SNLF
0CT 18 1996 (O

Yous ive  voire relerence
Kimberly R. Murray
197 Spadina Avenue

TORONTO, Ontario E6000-219(0’Brien)
MST 2C8 F0410

O g Nolie refererce

Dear Ms. Murray:
s Fi 6000-219 1,2319 -

In reference to your letter of March 8, 1996 and subsequent correspondence dated
April 29, 1996. ‘

I must apoldgize for the delay in responding to your correspondence as I had to obtain
documents from National Archives that relate to Ms. Flood’s file.

Our records indicated that Ms. Flood was enfranchised, by application, December 4, 1952,
on Order in Council Number P.C. 4582. Our records also indicate that Laura Flood nee
Batisse, married Wycliffe Davidson Flood, 2 non-Indian, on June 20, 1964. However, the
fact that she married a non-Indian does not have an effect on the registration of her
children because at the time of her marriage she was not registered as an Indian as a result

of her enfranchisement. I can not comment on the circumstances surrounding her
enfranchisement. '

2

Erintod gn recycid paoet -~ prirsd sur pop

Canad"a‘



A

Dorothy Ann Flood was only entitled to be registered as a status Indian as a result of the»
amendments to the Indian Act in 1985. The fact that she was born prior to her mother’s
mafTiage to a non-Indian has no bearing on the section under which she is registered
because at the time of her birth her mother was not a registered Indian nor was she entitled

to be registered under the Indian Act in place at that time.

Therefore, I regret to inform you that the decision that was rendered on March 25, 1987
will remain the same. Laura Mary Flood is registered as an Indian in accordance with
section 6(1)(d) of the Indian Act. Her child is entitled to be registered in accordance with
section 6(2), as she has one parent who is registered under section 6(1) of the Indian Act,

and the other parent is not an Indian as defined by the 4ct or not identified.

I regret that my reply could not be more favourable.

Yours sincerely,

Tem Harrison

Registrar -
OTTAWA, Ontario
K1A OF4

c.c. Laura Mary Flood

«Oﬁﬁ

"

General Delivery
Matachewan, Ontario
POK 1IMO






This is Exhibit “KK” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on thisy >, day of February, 2011.

s

A commiSsioner for taking affidavits

1, Elizabeth Damini, Deputy Clerk,
Commissioner, ete, ,,City of ’
’I‘lmplms, District of Cechrane.
Expires with Tenure,
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197 Spadina Avenue . ) Telephone: (416) 408-3967
Toronto, Ontario /'4 &W -4’ fgde S CTUCCEL

If Busy: {416) 408-4041
MST 2C8 g3 oF ToRoNTO l:t_l;;\ Fax: (416) 408-4268

26 November 1996

Mr. Michael O’Brien
Ontario Entitlement Unit
Indian and Northern Affairs
Ottawa, Ontario

K1A OH4

VIA FACSIMILE & MAIL: (819) 997-6296

Dear Mr. O’Brien:

RE: E6000-219
F0410- Laura Mary Flood

We are in receipt.of your cerrespondence dated October 18, 1996 and thank you for same.

Please note that we dispute your finding that Ms. Laura Flood, nee Batisse, was not a registered
Indian at the time of Dorothy Anne Flood’s birth. As indicated in our previous correspondence,
and supported by two sworn Affidavits, the enfranchisement of December 4, 1952 is invalid as
it ' was fraudulently obtained. If the enfranchisement is invalid, it follows that Laura Flood has
always been registered as an Indian and her daughter Dorothy Flood, having been born out of
wedlock, is entitled to be registered under section 6(1) of the current legislation,

You note in your correspondence that you "cannot comment on the circumstances surrounding
(the) enfranchisement”. Your refusal to address the validity of the enfranchisement is a breach
of the Registrar's duty to provide a decision under section 14.2 of the [ndian 4ct.

We ask that the Registrar provide a decision as to the validity of the enfranchisement and
forward written reasons for its decision to our office. In addition, we ask that copies of all



documents relating to the enfranchisement be released to us. Enclosed please find a signed
release of information form permitting our office to obtain Ms. Flood’s personal information.

We thank you for your immediate attention to this matter.

Yours truly,
ABORIGINAL LEGAL SERVICES OF TORONTO (LEGAL CLINIC)

Ié/be}r?y R. Murray
Staff Lawyer

Encls.

ENINDIANAL-ETCHO6.KRM
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This is Bxhibit “LL” referred to in the
Affidavit of Angel Sue Larkman swom
Before me, on this 2, day of February, 2011.

b O

A comi¥issioner for taking affidavits

I, Elizabeth Damini, Deputy Cier,
Commissioner, ete., City of ’
Timmins, District of Cachrane.
Expires with Tenure,
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Bl mmlrn sinmes, HEPDTECEITED
AUG 2 0 1397
'-.....ﬁ.c;i’.m;-_“

August 18, 1997

Your lile  Volire réldvence

Curfie  Nolre rélirence

Aboriginal Legal Services of Toronto E6050-219/1298
197 Spadina Avenuve cc. BE6000-219(F0410)
TORONTO ON M5T 2C8 ‘

Dear Ms. Murray:

I refer to your fax of June 26, 1997, referring to the enfranchisement of the above-
mentioned individual,

T have reviewed the enfranchisement file of Laura Flood nee Batisse from our records
and have reviewed them. I am satisfied that Ms. Flood apply for enfranchisement
pursuant to the provisions of the Indian Act, S.C. 1951 ¢. 29 and was enfranchised on
December 12, 1852, Please find enclosed a copy of her file for your information.

Please note that this matter is not under protesi. Should you wish to pursue this matter
further, you should forward any further correspondence to this office quoting the
following file number: , '

E6000-219(F0410)

Sincerely,

’\(JM. M. MacDonald
Acting Registrar

OTTAWA ON KI1A OH4

C a
aIla.( ia- Printad tn recyclsd paper ~ imprimé 5.0 papiar recyt
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This is Exhibit “MM?” referred to in the
Affidavit of Angel Sue Larkman sworm |
Before me, on this 24, day of February, 2011.

20 S

A commissioner for taking affidavits

I, Elizebeth Damini, Deputy Clerk,
Commissioner, etc., City of
Timmins, District of Cochrane.
Expires with Tenure,
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File E6000-2198 (FO410)

IN THE MATTER OF Angel Eiches, now known
as Angel Sue Larkman, Dorothy Ann Flood (nee
| Batisse), and Laura Flood (nee Batisse).

AND IN THE MATTER OF Application for
Registration pursuant to the Indian Act.

NOTIC% OF PROTEST

"~

Kimberly R. Murray

Aboriginal Legal Services of Toronto
197 Spadina Avenne

Suite 600

Toronto, Ontario

MS5T 2C8

tel: (416) 408-4041 ext. 25
fax: (416) 408-4268

Solicitor for the Applicants

i
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File E6000-219 (F0410)

IN THE MATTER OF Angel Etches, now known
as Angel Sue Larkman, Dorothy Ann Flood (mee
Batisse), and Laura Flood (nee Batisse).

AND IN THE MATTER OF Application for
Registration pursuant to the Indian Act.
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File E6000-219 (FO410)

IN THE MATTER OF Angel Eiches, now known
as Angel Sue Larkman, Dorothy Amn Flood (nee
Batisse), and Laura Flood (nee Batisse).

AND IN THE MATTER OF Application for
Registration pursuant to the Indian Act.

"NOTICE OF PROTEST

THE APPLICANTS, pursuant to section 14.2(1) of the Indian Act RSC 1985, c.I protest
the decisions of the Acting Registrar of the Department of Indian and Northern Affairs Canada
dated August 18, 1997 and September 13, 1995.

THE APPLICANTS REQUEST the following:

1. That the Minister of Indian Affairs and Northern Development Canada, pursuant
to section 4{a) of the Department of Indian Affairs and Northern Development Act R.S.C. 1985,
c.1-6 and section 3(1) of the Indian Act R.S.C. 1985, ¢.I-5, declare the 1952 Order in Council
P.C. No. 4583 enfranchising Laura Mary Batisse void ab initio.

2. That the Registrar of the Department of Indian Affairs and Northern Development add
the name Dorothy Ann Flood nee Batisse, bomn February 25, 1954, to the Indian Register
pursuant o sections 5(3), and 6(1)(a) of the Indian Act. '

3. That the Registrar of the Department of Indian Affairs and Northern Development
add the name Angel Sue Larkman, bomn Jamuary 5, 1972, to the Indian Register pursuant to
* section 6(1)(a) of the Indian Act and to the Matachewan Band List pursuant to sections 8, 9(3)
and 11(1)(a) of the Indian Act.

THE GROUNDS OF THE PROTEST are as follows:

1. That the Minister of the Department of Citizenship and Immigration, as it then
was, had a fiduciary duty towards Indians. That duty was breached when it enfranchised Laura
Mary Batisse in 1952.

2. That the Minister of the Department of Citizenship and Immigration, as it then



was, erred in law by enfranchising Laura Mary Batisse when the statutory preconditions for the
enfranchisement were not met.

3. That the enfranchisement of Laura Mary Batisse was processed by the Department

of Citizenship and Immigration, as it then was, in bad faith and pursuant to unconscionable
behaviour. .

4. That the enfranchisement application of Laura Mary Batisse was irivoluntaiy.

5. That the enfranchisement application of Laura Mary Batisse was obtained by way
of frandulent misrepresentations and duress.

THE FOLLOWING MATERIAL will be relied upon :

1- Th “,-: 2 ' AL LI EL AR ARECHEBEED i
Exhibits thereto;

5 The Affidavits of Laura Mary Flood nee Batisse sworn February 26, 1996 and
August 13, 1996;

3. The Applicants’ Memorandum of Points to be Argned;

4. Such further or other material as counsel may advise and may be permitied by the
Registrar.

SIGNED AT TORONTO this 17th day of August, 1998

Toronto, Ontario
MA5T 2C8

Solicitor for the Applicants/Protestors
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IN THE MATTER OF Angel Efches (nee
Larkman), Dorothy Ann Flood (nee Batisse), and
I aura Mary Flood (nee Batisse).

AND IN THE MATTER OF Application for -
Registration pursuant to the Indian Act.

APPLICANTS’ MEMORANDUM OF POINTS TO BE ARGUED

PART 1 - STATEMENT OF FACTS _

1. The appliciént Laura Mary Flood nee Batisse, (hereinafter Laura Flood) was born on
March 1, 1926 at Matachewan, Ontario. Laura Flood’s parenis were Harry and Anne Batisse,
_ both of whom were Indians as defined by the Indian Act.

Affidavit of Laura Mary Flood, sworn April 28, 1998 at para 1

2. Laura Flood was registered as Laura Batisse under the Indian Act, 1951. She was a
member of the Matachewan First Nation.

Affidavit of Laura Mary Flood sworn April 28, 1998 at para 2
3. Laura Flood had four children; Clarence Lorne, born on March 22, 1946, Lorne David,
born on October 6, 1948, Laura Jean, born on October 14, 1952 and Dorothy Ann, born on
February 25, 1954. All four children were bom out of wedlock.

Affidavit of Lawra Mary Flood sworn August 13, 1996 at para 3, TAB 4

- 4, Laura Flood was enfranchised by Order in Council P.C. No. 4582 dated December 4,
1952. ' ‘

Exhibit Q to the Affidavit of Laura Mary Flood dated April 28, 1 998

5. Three of Laura Flood's children are currently registered, or entitled to be registered,
pursuant to section 6(1) of the Indian Act.

6. Laura Flood’s youngest child, Dorothy Anne Flood (nee Batisse) applied for registration
under the Indian Act in 1986 and was subsequently registered pursuant to section 6(2) of the
Indian Act.
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7. Angel Sue Larkman, ak.a Angel Etches, Laura Flood’s granddanghter and 'quo_thbaz
Flood’s daughter, applied for registration by apptication dated April 7, 1995 and was denied
registration by letter dated September 13, 1995.

8. By letter dated November 26, 1997, the Applicants requested that the Registrér review
the validity of Laura Flood’s enfranchisement. The Registrar, by letter dated August 18, 1997,
found the enfranchisement to be valid.

PART II - ISSUE

9, Did the Registrar err in finding that the December 4, 1952 enfranchisement of J.aura
Mary Flood (nee Batisse) was valid ?

PART I - ARGUMENT

Enfranchisement

10.  The practice of enfranchisement was first introduced in the Gradual Civilization Act,
S C.1857, ¢26. The premise was that by removing all legal distinctions between Indians and
non-Indians it would be possible to absorb Indian people fully into colonial society.

Looking Forward, Looking Backward, Report of the Royal Commission on
Aboriginal People, 199 Volume 1 at 271 TAB 5 '

11.  The Report of the Royal Commission on Aboriginal Peoples noted that;

The concept of voluntary enfranchisement was given its first legislative expression
in the Gradual Civilization Act of 1857 and remainied virtually unchanged through
successive versions of the Indian Act unfil relatively recently. It was not a
realistic or popular policy among Indians, most of whom had no intention of
renouncing their persomal and group identity by assimilating into non-Aboriginal
society. '

Looking Forward, Looking Backward, Report of the Royal Commission on
Aboriginal People, 1996 Volume 1 at 286-87 TAB 5
12.  The enfranchisement provisions in the Indian Act S.C. 1951, ¢.29 read as follows:

15 (1) Subject to subsection two, an Indian who becomes enfranchised or who
otherwise ceases to be a member of a band is entitled to receive from His Majesty



(a) one per capita share of the capital and revenue moDeys held by His Majesty
on behalf of the band, and (b) an amount equal to the amount that in the opinion
of the Minister he would have received during the next succeeding twenty years

© under any treaty then in existence between the band and His Majesty if he had
continued to be a member of the band.

108 (1) On the teport of the Minister that an Indian has applied for
enfranchisement and that in his opinion the Indian

(a) is of the full age of twenty-one years,

(b) is capable of assuming the duties and responsibilities of citizenship, and

(c) when enfranchised, will be capable of supporting himself and his dependents,
the Governor in Council may by order declare that the Indian and his wife and
minor unmartied children aré enfranchised.

(2) On the report of the Minister that an Indian woman married a person who is
not an Indian, the Governor in Council may by order declare that the woman is
enfranchised. : ’

(3) Where in the opinion of the Minister, the wife of an Indian is living apart
from her husband, the names of his wife and his minor children who are living
with the wife shall not be incladed in an order under subsection one that
enfranchises the Indian unless the wife has applied for enfranchisement, but where
the Governor in Couneil is satisfied that such wife is no longer living apart from
her husband, the Governor in Council may by order declare that the wife and the
minor children are enfranchised. -

(4) A person is ot enfranchised unless his name appears in an order of
enfranchisement made by the Governor in Council. '

13.  The evidence indicates that Laura Flood did not, under her own free will, apply for
enfranchisement. Laura Flood was involuntarily enfranchised. Pursuant to the 1951 Indian Act
an Indian woman could only be enfranchised involuntarily if that Indian woman married a non-
Indian. Laura Flood, in 1952, was not married to a non-Indian, and thus could not be
involuntatily enfranchised. :

Affidavit of Laura Mary Flood sworn August 13, 1996 at para 4 TAB 4

14.  Section 108(1) of the Indian Act, 1951 authorized the Minister to report to the Governor
in Council only when an "Indian has applied for enfranchisement”. The applicant for
enfranchisement must be the Indian, not the Indian agent.

15. It is submitied that there is ample evidence before the Registrar which indicates that
Laura Flood did not knowingly and/or voluntarily, apply for enfranchisernent. She was illiterate
and did not have the capacity to complete the Enfranchisement Application. There is no
indication in the jurat of the application that the Indian Superintendent read the contents of the
application in the presence of Laura Flood, that she appeared to understand it, or that she signed



the application in the Superintendent’s presence. l

Affidavit of Laura Mary Flood sworn April 28, 1998

Fiduciary Duty

16. A fiduciary obligation arises when "one person possesses unilateral power or discretion
on a matter affecting a second "peculiarly vulnerable " person. The vulnerable party is in the
power of the party possessing the power or discretion, who is in turn obligated to exercise that
power or discretion solely for the benefit of the vulnerable party.”

Blueberry River Indian Band v. Canada [1996] 2 C.N.L.R. 25 at 41 (S.C.C) TAB 7
17.  The Crown has a general fiduciary duty towards Aboriginal people to protect them in the

enjoyment of their Aboriginal rights. This obligation owed by the Crown to Indians is unique,
and deemed sui generis.

Guerin v. R. [1985] 1 CN.L.R. 120 (S.C.C.) at 139 TAB 8

18, The Minister responsible for Indian Affairs bears the Crown’s fiduciary obligations
rowards Indians and is required to act with reasonable diligence.

Biueberry River Indian Band v. Canada [1996] 2 C.NL.R. 25at 36 (SC.C) TAB7

19.  The Minister of Citizenship and Immigration, and his agents, were responsible for
carrying out Canada’s fiduciary obligations towards Indians in 1952,

Indian Act S.C 1951, ¢.29, 5. 2(1){d) TAB 6

20. Since 1967 the Minister of Indian Affairs and Northern Development, and his/her agents,

bave had the special responmsibility of carrying out Canada’s fiduciary obligations towards
Indiatis. . :

Department of Indian Affairs and Northern Development Act 1985 c.1c6 5. 4 TAB 9
Nazive Law, Jack Woodrow, at page 112-113 TAB 10

21.  The duties of the fiduciary towards Indians include the following obligations:
a) not to exercise undue influence

D) not to act capriciously or totally unreasonably
c) not to allow any personal interest to conflict with a fiduciary obligation






The Law of First Nations, Robert Reiter, at page 231-232 TAB 11

22.  The Applicants submit that the Minister of Citizenship and Immigration breached his
fiduciary duty by referring the enfranchisement application of Laura Batisse to the Governor in
Council when he knew or ought to have known that the application was obtained pursuant to the
exercise of undue influence. The existence of a fiduciary relationship gives rise to a
presumption of undue influence. The omus is on the Minister to rebut the presumption by
suitable and appropriate evidence such as that the other party obtained independent legal advise.

The Law of Contract, G.H.L. Fridman, at 301-303 TAB 12

93, ' The Applicants further state that the Minister of Citizenship and Immigration breached

.

his fiduciary duty by failing to adequately examine Laura Flood’s enfranchisement application. -

Tf the Minister properly reviewed the application he would have determined that the information
contained therein was false.

Affidavit of Laura Mary Flood sworn on April 28, 1998

74.  Ttis further stated that the Minister, by referring the enfranchisement application to the
Governor in Council was in direct conflict with his fiduciary obligations. The purpose of
enfranchisement was to hasten the assimilation of Indians into colonial society. 'This purpose
directly conflicts with the fiduciary’s duty towards Aboriginal people to profect them in the
enjoyment of their Aboriginal rights as enfranchisement eliminated all Aboriginal rights.

95.  The Registrar of Indian Affairs and Northern Development contimies to breach the
fiduciary duty by failing to declare the enfranchisement invalid even after having been presented
with evidence which clearly shows that Laura Flood did not have the legal capacity to make an
informed decision with respect to her enfranchisernent. Reasonable diligence requires that the
Department of Indian Affairs and Northern Development take immediate steps to correct the
erroneous enfranchisement when it came into possession of facts suggesting the error,

Affidavit of Laura Mary Flood swomn on April 28, 1998 paras 4, 15 & 16
Blueberry River Indian Band v. Canada [1996] 2 CN.L.R. 25 at 63 (5.C.C} TAB 7

PART IV - ORDER REQUESTED

1. That the Minister of Indian Affairs and Northern Development Canada, pursuant to
section 4(a) of the Department of Indian Affairs and Northern Development Act 1985, ¢.I-6 and
section 3(1) of the Indian Act RSC 1985, c.I-5, declare the 1952 Order in Council P.C. Neo.
4583 enfranchising Laura Mary Batisse, void ab initio. :

2. That the Registrar of the Department of Indian Affairs and Northern Development add
the name Dorothy Ann Flood nee Batisse, born February 25, 1954, to the Indian Register
pursuant to sections 5(3) and 6(1)(a) of the Indian Act. ’

5
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3. That the Registrar of the Department of Indian Affairs and Northern Development add
the name Angel Sue Larkman, born January 5, 1972, to the Indian Register pursuant to section
6(1)(a) of the Indian Act and to the Matachewan Band List pursuant to sections 8, 9(3) and
11(1)(a) of the Indian Act.

SIGNED AT TORONTO.this 17th day of August, 1998

iy, -

A}boriginaflﬁ al Services of Toronto
197 Spadina vénue

Suite 600

Toronto, Ontario -

MS5T 2C8

tel: (416) 408-4041 ext 25
fax: (416) 408-4268

Solicitor for the Applicants/Protestors






IN THEE MATTFER OF BAngel Etches, - 1y
Dorothy Ann Flood (nee Batisse), and

Laura Flood (nee Batisse).

AND IN THE MATTER OF Application for

Registration pursuant to the Indian
Act.

AFFIDAVIT

1, Laura Mary Flood (nee Batisse), of the Town of Matachewan, in

the District of Cochrane, MAKE OATH AND SAY AS FOLLOWS:

1. T was born on March 1, 13826 on the Matachewan Indian
Reservation, in Ontario. My birth parents were Harry and Anne
Batisse, both of whom were entitled to be registered as

»Indians® pursuant to the Indian Act.

2. Prior to December 4, 1852 I was registered under the Indian
Act. My registration number was 32. I was a member of the

Matachewan First Nation, Band Number 72.

3.  Tn December of 1952, the Chief of the Matchewan First Nationm,
Chief Alfred Batisse, reqﬁested,ﬁhat I sign some papers. At
the time I was not able to read or write, so I had no idea
what the documents were that the Chief asked me to sign. I
trusted the Chief’s direction and signed the documentation as

requested.



4.

7.

I later discoverasd that I had in fact signed an Application
for Enfranchisement. At the time of signing I did not knﬁw
what Enfranchisamant was, or what its consequences were. 1f I
had know, I would never have signed the documentation. At no
time did I intend to forfeit my registration under the

Indian Act.

To the best of my knowledge and recollection I did not receive
any money from the Chief, or from the government, for
Enfranchisement. I do recall receiving $500.00 from the
Chief, however, I was under the impression that the money was
given to me as compensation for the "stumpage™ that was

occurring on the First Nation’s land at the time.

T have since regained my status pursuant to Bill C~31. I
verily believe that I should not have been registered as a
"gill C-31" registrant but rather as a "regular® registrant

due to the invalidity of the Enfranchisement.

T also believe that my children should be granted "regular®
registrant status. I am the birth mother to the following
four children, all of whom were born out of wedlock.

Clarence Lorne, born on March 22, 1946;
Lorne David, born on October 6, 1948;

Laura Jean, born on October 14, 1952; and
Dorothy ann, born on February 25, 1954
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B. 1 make this affidavit for the purpose of having my

Enfranchisement declared invalid, and for no other purpose.

e T

Taura Mary Flood

SWORN BEFORE ME at the City of
Toreonto,in the Municipality of
Metropolitan Toronto, this 26th
day of February, 1386.

P A el

,,%M@uy S

A Commissioner etc.






IN THE MATTER OF Angel Etches, Dorothy
Ann Flood (nee Batisse), .and Laura Flood (nee
Batisse).

AND IN THE MATTER OF Application for
Registration pursuant to the Indian Act.

AFFIDAVIT

I, Laura Mary Flood (nee Batisse), of the Town of Matachewan, in the District of Cochrane,

MAKE OATH AND SAY AS FOLLOWS:

1. 1 was born on March 1, 1926 on the Matachewan Indian Reservation, in Ontario.
My birth parents were Harry and Anne Batisse, both of whom were entitled to

be registered as "Indians” pursuant to the Indian Act.

2. Pror to December 4, 19521 was registered under the Indian Act. My registration

number was 32. Iwasa member of the Matachewan First Nation, Band Number

72.

3. 1 am the birth mother to the following four children, all of whom were born out
of wedlock:
Clarence Lome, born on March 22, 1946;
Lorne David, born ont October 6, 19438,

Laura Jean, born on October 14, 1952; and
Dorothy Ann, born on February 25, 1954

4, On June 20, 1964 I martied Wycliffe Flood, a non-native man. I have never
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.-

been married to any other person prior to this 1964 marriage. At the time of my
enfranchisernent of December 4, 1952 I was not married to Wycliffe Flood, nor

was I married to any other person, native or non-native,

5. T make this affidavit for the purpose of having my Enfranchisement of December

. 4, 1952 declared inva}id; and for po other purpose.

SWORN BEFORE ME at the City of
Torento,in the Municipality of Metropolitan
Toronto, this 13th day of August, 1996.

Taura Mary Flood

)

)

)

) —7

) ﬁdéf/zf %/
Kz Al A g )
A’Fommssxyﬁer etc. /7 )
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CHAPTER 9: THE INDIANW ACT

5. Tur GRADUAL CIVILIZATION ACT:
AssiMILATING CIVILIZED INDIANS

Before the final report of the Pennefather Commission was published, the
Gradual Civilization Actwas passed in 1857.2 It applied to both Canadas and
was one of the most significant events in the evolution of Canadian Indian policy.
Tts prernise was that by eventually removing all legal distinctions between Indians
and non-Indians through the process of enfranchisement, it would be possible
in time to absorb Indian people fully into colonial sociery.

Enfranchisement, which meant freedom from the protcc:ted statits associ-
ated with being an Indian, was seen as 2 privilege. There was thus penalty of
six months imprisonment for any Indian falsely representing himself 2s enfran-
chised. Only Indian men could seek enfranchisement. They had to be over 21,
able to read and write either English or French, be reasonably well educated, free
of debr, and of good moral character as determined by a commission of non-
Indian examiners. For those unable to meet these criteria, a three-year qualify-
ing period was allowed to permit them to acquire these atcributes, As an
encouragement to abandon Indian status, an enfranchised Indian would receive
individual possession of up to 50 acres of land within the reserve and his per
capita share in the principal of the treaty annuities and other band moneys.

An enfranchised man did not own the 50 acres of land allotted to him,
however. He would hold the land as a life estate only and it would pass to his
children in fee simple ownership upon his death. This meant that it was inalien-
able by him, but could be disposed of by his children once they had received it
following his death. If he died withour children, his wife would have a life estate
in the land but upon her death it would revert to the Crown — not to the band.
Thus, it would no longer be reserve land, thereby reducing the overall amount
of protected land for the exclusive use and occupation of the reserve comnmunity.
Where an enfranchised man died leaving children, his wife did not inherit the
land. She would have a life estate like his and it would pass to the children of
the marriage once she died. - '

oh
e

Enfranchisement was to be fully voluntary for the man seeking it. However,

an enfranchised man’s wife and children would automatitally be enfranchised
with him regardless of their wishes, and would equally receive their shares of band
annuities and moneys. They could not receive a share of reserve lands.

The provisions for voluntary enfranchisement remained virtually
unchanged through successive acts and amendments, although some elements
were modified over the years. Other developments in enfranchisement policy in
subsequent legislation, such as making enfranchisement involuntary, will be
described later in the discussion of the Indian Act.

The voluntary enfranchisement policy wasa failure. Only one Indian, Elias
Hill, was enfranchiggé_%ween 1857 and the passage of the Jndian Actin 1876.

e
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council election and recommend to the governor in council that such a chief be
prohibited from standing for election for six years. This provisicn was passed to
counter the practice of many bands of holding sham elections and simply elect-
ing their traditional or hereditary leaders.

In 1914 the superintendent general received authority to make health
regulations that would prevail over competing band council by-laws. This reg-
ulation-making power was enhanced to cover many more areas in 1936. Since
these areas coincided with many of the band council law-making powers, this
effectively allowed federal authorities to second-guess band councils.

In 1933 the authority of Indian agents was reinforced by an administra-
tive directive requiring that all Indian complaints and inquiries be directed to
the Indian affairs branch through the local agent. This produced the paradoxi-
cal situation of band complaints about their agents having o be directed to head-
quarters in Ottawa by the very agents complained about. Three years later other
Indian Act ezmendments authorized Indian agents to cast the deciding vote in
tand council elections in the event of a tie and to preside at and direct band
council meetings.

Although Indian agents began to be phased out in the 1960s, band coun-
cils still operate under the restrictive and limiting by-law making framework first
developed in 1869. In the modern era, most band council by-laws are subject
to either a ministerial power of disallowance or a requirement that the minister
confirm them. In addition, the regulation-making authority of the governor in
council may render band council by-laws irrelevant if they cover the same area
as the regulation.

Moreover, subject to certain limits, recent judicial decisions have confirmed
that general provincial laws may apply to Indians living on federally protected
reserve lands.é In many situations both the provincial law and the band coun-
cil by-law cover the same area. Traffic laws are a good example. So long as they
do not actually conflict in a narrow constirutional sense, both sets of laws stand.
This effectively undercuts band council authority and impedes the establishment
of a band legal regime appropsiate to the circumstances of the reserve concerned.

The limited and supervised law-making powers of bands under the Indian
Act ate a constant object of criticism by Indian people and appear to be more
and more glaringly at odds with current trends toward enhanced autonomy for
First Nations communities and general trends toward decentralization within the
Canadian federation.

9.3 Enfranchisement

The concept of voluntary enfranchisement was given its first legislarive expres-
sion in the Gradual Civilization Act of 1857 and remained virtually unchanged
through successive versions of the Indian Act until relatively recently. It was not
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a realistic or popular policy among Indians, most of whom had no intentionmof [ 44
renouncing their personal and group identity by assimilating into non-Aboriginal
society. Since only one Indian, Elias Hill, had been enfranchised voluntarily (see
Chapter 6), federal officials decided to make it compulsory in some situations.

Thus, to the ‘privilege’ of voluntary enfranchisement, officials added com-
pulsory enfranchisement in 1876 for those who obtained higher education,
However, that first Indian Act also allowed unmarried Indian women to seek
enfranchisement ~ ironically, one of the few examples of sexual equality in the
carly versions of the Indian Act. Given the stipulation that such a woman be

unmarried, there was licde possibility that her decision would affect others —
sndike the case of men, whose enfranchiserment would autornatically enfranchise
their wives and children. ' ,

In addition, the new Indian Act permirted entire bands to be enfran-
chised, a provision that the Wyandotte (Wendar) band of Anderdon, Ontario
took advantage of in 1881, finally receiving letters patent enfranchising them in
1884. This move grearly encouraged subsequent generations of Indian affairs offi-
Cials in their civilizing and assimilating endeavour.” Bands could still apply for
voluntary enfranchisemnent until 1985. Only one other band was enfranchised

i voluntarily during the period when the Indian Act contained band enfran-
P chisernent provisions.”

With respect to compulsory individual enfranchisement, an 1880 amend-
iment removed the involuntary element, thereby allowing university-educated
Tndians and those who had entered one of the professions to retain their Indian
status if they wished. However, to prevent Indian communities from impeding
worthy candidates from taking advantage of the provisions, in 1884 another
mendment removed the right of the band to refuse to consent to enfranchise-
ment or to refuse to allot the required land to the individual who had applied
for enfranchisement during the probationary period. Further amendments in
1918 made it possible for Indians living off-reserve to enfranchise. This included
widows and women over the age of 21. Passage of this amendment produced
. mediate results. The department of Indian affairs noted, for example, thar in
the period before 1918, only 102 persons had enfranchised, whereas berween
1918 and 1920, a further 258 Indians abandoned their Indian status through
enfranchisement.”

The most drastic change occurred in 1920, however, when the act was
amended to allow compulsory enfranchisement once again. A board of examin-
ers could be appointed by the superintendent general of Indian affairs to report
on the “Gtness of any Indian or Indians to be enfranchised” and, following the
board’s report, the superintendent general could recommend to the governor in
council that “any Indian, male or female, over the age of twenty-one [whol is fit
for enfranchisement” be enfranchised two years after the order.” This provision
was repealed two years later, but reintroduced in slighdy modified form in 1933
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15 GEORGE VI.

CHAP. 29. -

An Aoct respecting Indians,
[Assented to 80th June, 1951.)

HIS Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enaets as

. follows: ,
- SgorT TrriE.
1. This Act may be cited as The Indion Act. Ehort title,
INTERPRETATION, )
. 2, (1) In this Act, Definitiona,

(a) *band” means & body of Indians
(i) for whosse use 2nd benefit in cornmon, lands, the
legsl title to which is vested in His Majesty, bave
been set apart before or after the coming into force
of this Act, ) .
(i) for whose use and benefit in common, moneys are
held by His Majesty, or
(iii) declared by the Governor in Council to be a
band for the purposes of this Act;
(b} *child” includes & legally adopted Indizn child: *ohild,”
(¢} “council of the band” means ' “Counail of
(i) in the case of a band to which section seventy- tho Basd.’ '
three applies, the council established pursuant to -~
that section,
(i) in the case of a band to which section seventy-
three does not apply, the council chosen according
to the custom of the band, or, where there is no
council, the chief of the band chosen according to
the custom of the band;
{d) “Department” means the Departznent of Citizenship “Depart-
and Immigration; : mext.”
(¢} "'elector” means a person who
(@) is registered on & Band List,
(i) is of the full age of tweniy-one years, and
(iif) is not disqualified from voting at band elections;

(1) “estate” includes real and personal property and any “estata.™
interest in land;

*band.”

“elegtor,”

——

131 (q)
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Parsons ot 12. (1) The following persons are pot entitled to be
wtitled 0 pogistered, namely,
registered. {a) a person wWho
(i) hes received or has been allotted hali-breed lands
or money serip,
{ii) is & desce_nda.nt of a person described in sub-
paragreph (1), :
(il1) is enfranchised, or _
(iv) is & person born of a marriage entered into after
{he coming into force of this Act and has attained
the age of twenty-one years,’ hose mother and
whose father’s mother are' nob persons described
in parsgraph (@), (b), {d), or entitled to be regis-
tered by virtue of paragraph (e) of section eleven,
unless, being & woman, that person is the wife or widow
of a person described i section eleven, and
(b%na ‘woman who is married to & person who is not an -

Certifiente. {2) The Minister may issue to any Indian to whom this
Act ceases to apply, & certificate to that effect.

Admission £83. (1) Subject to the spproval of the Minister, s

f;,;"";;fﬂ person Whose name Sppesrs on & Gienersl List may be

Bfaers) List. ndmitted into membership of a band with the consent of
the band or the council of the band.

mﬂfﬂ“’f (2) Subject to the approval of the Minister, a member

D bersnip. Of & band may be admitted into membership of another
band with the consent of the latter band or the council of

that band.
;"gmﬂ.‘ 14. A womsn who Is 8 member of a band ceases to be
outeid ewmi s a member of that band if she marries & person who is not
PEABEE

gmzs o & member of that band, but if she marries & member of
- another band, she thereupon becornes & member of the
band of which her husband is & member.

paymentste 135, (1) Subject to subsection two, an Indian who be-
perzons . comes enfranchised or who otherwise ceases to be a member
bt of 5 band is entitled to receive from His Majesty
(a) one per capila chare of the capital and revenue
moneys held by His Majesty on behalf of the band, and
(b) an smount. to the amount that in the opinion
of the Minister he would have received during the
next succeeding twenty’ years under any ftrealy
then in existence between the band and His Majesty
if be bad continued to bs a member of the band.

Paymests (2) A person is not entitled to receive any amount under
made in subsection one

certain casss. (g} if his name was removed from the Indian register
pursuant to & protest made under section nine, or

136 (b)




Ehort title,

*hepd.”

M

mext,"”

" Holeator,™

- Memtate,™

1951 The Indian Act. Chap. 29.

(b) if he is not entitled to be a member of & band by

rezson of the spplication of paragraph (e) of section
eleven or subparagraph (iv) of paragraph (a) of
section twelve.

(3) Where by virtue of this section moneys are payable
to & person who is under the age of twenty-one, the Minister
may

(a) pay the moneys to the parent, guardian or other

person having the custody of that person, or

(b} cause payment of the moneys % be withheld until

that person reaches the age of twenty-one.

(4) Where the name of a person is removed from the
Indian Register and he is not entitled to any payment under
subsection one, the Minister shall, if he considers it equit-
sble to do so, suthorize psyment, out of moneys &ppro-
pristed by Parliament, of such compensation as the Minister
msy determine for any permanent improvements made
by ibat person on lands in a reserve.

16. (1) Section fifteen does not apply to a person who

censes 1o be & nember of one band by reason of his becoming

o member of another band, but, subject to subsection three,
there shall be transferred to the credit of the latter band
the amount to which that person would, but for this section,
have been entitled under section fifteen. .

(2) A person who ceases 0 be a member of one band-by
resson of his becoming a member of another band is not
entitled to any interest in the lands or moneys held by His
Mazjesty on behalf of the former band, but he is entitled to
the same interest in common in lands and moneys held by
His Majesty on behalf of the latter band as other members
of that band.

(3) Where & womsan who is & member of one band be-
comes & member of another band by reason of marriage,
and the per capila share of the capital and revenne moneys
peld by His Majesty on bebalf of the first-mentioned band
is greater than the per copi share of such moneys so held
tor the second-mentioned band, there ghall be transferred
to the credit of the second-mentioned band an amount
equal to the per capila share held for that band, and the
remzinder of the money to which the woman would, but
for this section, have been entitled under section fifteen
shall be paid to her in such manmer and at such times as
the Minister may determine.

17. (1) The Minister may, whenever he considers it
desirable,
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Paymenis
to minors

Coropense-
tion lor

mprove
menta

Transler of
unds.

‘Tranaferred
member’y
interest in
lande and
moreys-

Transder of
woman by
marriage.

() constitute new bands and establish Band Lists with Minister may

respect thereto from existing Band Lists or General
Lists, or both, and

(b) amelgamate bands that, by & vote of a majority of
their electors, request to be amalgamated.

137 @)
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place for which he is- appointed or in which he has juris-
diction under provincial laws is gituated.

105, The Governor in Coungil may appoint persons
to be, for the purposes of this Act, justices of the peace and
those persons shall have and may exercise the powers and
suthority of two justices of the peace with regard to

{a} offences ynder this Act,

(b} offences under the Criminal Code with respect to
inciting Indiang on reserves o commit rictous acts,
and robbing of Indian graves, and

(c) any ofience against the provisions of the Criminal

Code relsting to cruelty to animals, common sassault,
breaking and entering and vagrancy, where the offence
is committed by an Indian or relates to the person or
property of an Indian.

106, Where, :mmediately prior to the coming into foree
of this Act, an Indian agent was & officio & justice of the
peace under the Indian Act,- chapter ninety-eight of the
Revised Statutes of Canada, 1927, he shall be decmed, for
the purposes of this Act. to have been appointed under
section one hundred and five, and he may exercise the powers
and suthority conferred by that section until his appoint-
ment is revoked by the Minister.

10%. For the purposes of this Act or any matier relating

"ve to Indian affairs

{a) persons appointed by the Minister for the purpose,
(b} superintendents, and

(c) the Minister, Deputy Minister and the chief officer

in charge of the branch of the Department relating
to Indian affairs

sre ex officio commissioners for the taking of oaths,

ENFRANCHISEMENT

108. (1) On the report of the Minister that an Indian
has applied for enfranchisement and that in his opinion
the Indian

(a) is of the full age of twenty-ons years,

(b) is capable of assuming the duties and responsibilities
' of citizenship, and "

166 | (¢)
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(e} when enfranchised, will be capsble of supporting
himself and his dependants,

the Governor in Council may by order declare that the

Indisn and his wife and minor unmarried children are

enfranchised.

merried & person who is nob an Indian, the Governor in mest of
Council may by order declare that the woman is enfran. wome

chised as of the date of her IMAITBEE.

37

(2) On the report of the Minister that an Tndian woman Exfraschiss-

(3) Where, in the opinion of the Minister, the wife of an Where wile
Indian is living apart from her husband, the names of his liing spert-

wife and his minor children who are living with the wife
ghall pot be included in an order under subsection one that

_enfranchises the Indian unless the wife has applied for

enfranchisement, but where the Qovernor in Council is
satisfied that such wife is no longer living spart from her
husband, the Governor in Council may by order declare
that the wife and the minor children are enfranchised.

(4) A person is not enfranchised upless his pare Orderot

appears in an order of enfranchisement made by the Gover- irachise-

por in Council.

109. A person with respect fo whom an order for en- Eafranchied -
franchisement is made under soction one hundred and eight Toaees tobe

ghall, from the date thereof, be deemed not to be an Indian Indiaa

within the meaning of this Act or any other statute or law.

11¢. (1) Upon the issue of an order of enfranchisement, Bele of landa

n . . &
any interest in land an improvements on an Indian reserve %, . s

of which the enfranchised Indisn wes in lawful possession Indiss

or over which he exercised rights of ownership, at the time
of his enfranchisement, may be disposed of by him by gift
or private sale to the band or another member of the band,
but i not so dispesed. of within thirty days after the date
of the order of enfranchisement such land and improvements
shall be offered for sale by tender by the superintendent and
sold to the highest bidder and the proceeds of such sale paid
tohim; and if no bid is received and the property remains
unsold after six months from the date of such offering, the
land, together with improvements, shall revert {o the band
free from any interest of the enfranchised person therein,
subject to the payment, &t the discretion of the Minister,
to the enfranchised Indian, from the funds of the band,
of such compensation for permanent improverments &s the
Minister may determine.

(2) When an order of enfranchisement issues or has issued, Grastto

the Governor in Council may, with the consent of the council $isachised

of the band, by order declare that any lands within a reserve
of which the enfranchised Indian had formerly been in
jawful possession shall cease to be Indian reserve landa.

167 (3)
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JOSEPH APSASSIN, CHIEF OF THE BLUEBERRY RIVER /2

INDIAN BAND, and JERRY ATTACHIE, CHIEF OF THE DOIG
RIVER INDIAN BAND, on behalf of themselves and all other
members of the DOIG RIVER INDIAN BAND, the BLUEBERRY
RIVER INDIAN BAND and all present descendants of the BEAVER

'BAND OF INDIANS (Appellants) v. HER MAJESTY THE QUEEN

TN RIGHT OF CANADA as represented by the DEPARTMENT OF
INDIAN AFFAIRS AND NORTHERN DEVELOPMENT and the
DIRECTOR OF THE VETERANS LAND ACT (Respondent) and
THE MUSQUEAM NATION and ERMINESKIN TRIBAL
COUNCIL, CHIEF ABEL BOSUM et al,, CHIEF TERRY
BUFFALO et al, and the SAMSON INDIAN BAND AND NATION,

Pl

and the ASSEMBLY OF FIRST NATIONS (Interveners)

[Indexed as: Blueberry River Indian Band v. Canada (Department of
Indian Affairs and Northern Development)]

Supreme Court of Canada La Forest, L'Heureux-Dubé, Sopinka,
Gonthier, Cory, McLachlin and Major JJ., December 14, 1995

TR. Berger, Q.C., L.J. Pinder, A. Pape and G.A. Nelson, for the

appellants -
Y. Whitehall, 0.C., J.R. Haig, 0.C., and M.R. Taylor, for the respondent
M:R.V. Storrow, Q.C., and Maria Morellato, for the interveners the
Musgueam Nation and Ermineskin Tribal Council
7. O'Reilly, E. Molstad, Q.C., and C. Chatelain, for the interveners Chief
Abel Bosumet al. _ _ ‘
J. O'Reilly, E. Molstad, 0.C., and L.D. Rae, for the interveners Chief
Terry Buffalo et al.
P.K. Doody and J.E.S. Briggs, for the intervener the Assembly of First
Nations |
The Beaver Indian Band signed treaty in 1916 and were granted reserve lands
known as LR. 172 which they used as their summer camping ground spending the rest of
their time trapping and huating further porth, .In 1940 the Band surrendered mineral
rights to the Crown "in trust t0 lease” for the benefit of the Band. In 1945 the Band
surrendered the reserve to the Crown pursuant to the Indian Act, R.8.C. 1927, ¢. 98 "in
trust to sell or lease” pon such terms as arc most conducive to the welfare of the Band
and its people. The lands, including the mineral rights, were sold to the Director of The
Veterans' Lands Act (DVLA) in 1948 for $70,000.00. The Director purchased the lands
to sell to returning veterans under the Veterans' Land Act. Between 1948 and 1956, the
Director sold the lands, including the mineral rights, to veterans, In 1950, the Department
of Indian Affairs purchased new reserve lands for the Blueberry Band closer to their
trapping grounds.

In 1940 the Crown sold permits to prospect on the reserve lands for $1,800.00 and
distributed the monies to the Band members. In 1948, gas was discovered 40 miles




73
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southeast of the former reserve and in 1949, oil companies expressed an interest in
exploring the lands for oil and gas. At that time a question arose as to whether the Band
or the veterans had title to the minerals in.the lands and by August 9, 1949, it was
concluded that the veterans held the mineral rights. In 1960, an official of the
Department of Indian Affairs concluded that the failure to reserve mineral rights for the
Band had been due to "inadvertence”.

In 1976 oil and gas was discovered on the lands. In 1977 the Beaver Band divided
into -the Doig River and Blueberry River Bands. Also in 1977 an officer in the
Department of Indian Affairs became concerned about how the Band had lost their
mineral rights and notified the Bands of his concerns. On September 18, 1978, the Bands
commenced these proceedings claiming damages for breach of fiduciary obligations from
the Crown on a number of grounds including: breach of fiduciary obligation in allowing
the Band to make an improvident surrender; breach for sale of the lands; breach for sale
of the lands below value; breach in transferring mineral rights contrary to terms of 1940
surrender; breach in transferring mineral rights contrary to normal practice of reserving
minerals for the benefit of the Band; and, breach for failing to revoke the sale of the
surrendered lands pursuant to s.64 of the Indian Act. The Bands also argued that the
surrender was invalid in that the Chiefs did not swear on oath certifying the surrender as
required by 5.51 of the Indian Act.

The Crown argued that it had not breached its fiduciary obligations to the Band;
that.the requirements of 5.51 of the Indian Act were directory rather than mandatory and
had been met; and, that the 1940 surrender was subsumed in the 1945 surrender. The
Crown also argued that the claims were statute barred. :

At trial ([19881 1 C.N.LR. 73) the Court dismissed the Bands claims except in
relation to the sale of the lands fo the DVLA which was held to have been undervalue.
The majority of the Federal Court of Appeal, Isaac C.J. dissenting, dismissed the appeal
and the Crown's cross-appeal ([1993]1 2 CN.L.R. 20).

Held: Appeal allowed: The Crown breached its fiduciary duty to the Band in relation to
the sale of mineral rights and in failing to revoke the sale pursuant to 5.64 of the
Indian Act when it became aware of the failure to reserve the mineral rights.
Cross-appeal allowed: The Trial Judge erred in concluding that the Crown sold
the lands below value. Case remitted 10 the Federal Court, Trial Division for
assessment of damages. :

per Gonthier J. (La Forest, I'Heureux-Dubé and Sopinka JJ., concurring)

1. In matters relating to reserve lands, the sui generis nature of Aboriginal title
requires courts to go beyond the usual restrictions imposed by the common law on
the transfer of interests in land, in order to give effect to the true intention of the
parties. The evidence suggests that the Band understood that they would be
transferring all their rights in LR. 172 to the Crown in trust in 1943, and that the
Crown would either sell or lease those rights for the benefit of the Band. The sale
or lease of LR. 172 by the Crown would provide the funds necessary for the Band
to purchase alternate reserve sites better suited to their traditional hunting and
gathering activities. The Band neither expected nor intended to hold rights over
[R. 172 once the 1945 surrender was complete. Therefore the 1945 surrender
included the tract of land forming LR, 172, the minerals in that tract and the right to
exploit those minerals.

2. In 1940, the Band trgl}sfcrred the mineral rights in LR. 172 to the Crown in trust,
requiring the Crown to lease those rights for the benefit of the Band. The 1945
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agreement was also framed as a trust. The 1945 agreement subsumed the 1940
agreement and expanded upon it in two ways: (1) while the 1940 agreement :
covered only mineral rights, the 1945 agreement covered both mineral and surface
rights; {2) while the 1940 constituted a trust "for lease”, the 1945 surrender gave the '
Crown, as trustee, the discretion "to sell or lease”. Under the terms of the trust and
because of the Crown's fiduciary role in the dealings, the Department of Indian
Affairs was required to exercise its enlarged powers in the best interests of the
Band. '

3 Following the 1945 surrender, the Crown was under a fiduciary duty to continue
the leasing arrangement of the minerals which it breached when it abandoned its
Jong-held policy of leasing minerals and sold the minerals to the DVLA in 1948.
The failure to continue the leasing arrangement could be excused if the Department
had received a clear mandate from the Rand to sell the mineral rights, however, at
no time prior to the 1945 agreement was the sale of mineral rights discussed. There
was no clear authorization from the Band which justified the Department in
departing from its long-standing policy of reserving mineral rights for the benefit of
bands when surface rights were sold.

4 The breach of the fiduciary duty committed by the Department was not limited to
the date when the mineral rights were sold in 1948. By August 1949 the
Department was aware that the mineral rights in the reserve had potential value,
and that they had been sold in 1948, The Department breached its fiduciary duty to
deal with the reserve in the best interests of the band when it failed to exercise its
power under .64 of the 1927 Indian Act to reacquire the mineral rights for the
purpose of effecting a leasing arrangement for the benefit of the band. The
appellants were entitied to recover any losses stemming from transfers by DVLA
after August 1949 as they fall within the 30-year limitation period imposed by the
Limitation Act and are not barred by any other provision of the Act.

per McLachln J. (Cory and Major JJ., concurTing)

1. When the mineral rights were surrendered in 1940, they became "Indian lands”
under .2 of the 1927 Indian Act and ceased to be part of the reserve lands and,
therefore, did not form part of the 1945 surrender. Mineral rights were neither
discussed por transferred through the 1945 surrender process.

5 The 1927 Indian Act did not permit re-surrender of surrendered lands and the
Crown developed a practice of revoking a surrender and negotiating a new
surrender where a Band wished to vary the terms of an existing surrender
document. That practice was not followed in this case.

3 The Crown breached its duty to lease the mineral rights pursuant to the 1940
surrender when it sold the mineral rights to the DVLA with the surface rights in
1948,

per McLachlin J. (Cory, Major, La Forest, L*Heureux-Dubé, Sopinka and Gonthier JJ.,
concurting)

4 The surrender provisions of the Indian Act strike a balance between autonomy and
protection in requiring both the Band and the Crown to consent to a surrender. The
purpose of the Crown's consent is to prevent the Indians from being exploited, not
0 substitute the Crown's decision for that of the Band. <

5. The evidence shows that the Band actively considered the surrender and does not
suggest that the surrender was foolish, improvident or amounted to exploitation.
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The Band did not abnegate or entrust its power of decision in relation to the
surrender to the Crown. The evidence does not suppont the argument by the Band
that the Crown owed a particular fiduciary duty to prevent the surrender of the
reserve lands, '

The "shall” in s.51 of the 1927 Indian Act requiring the Chiefs to certify the
surrender on oath is directory and not mandatory. The Chiefs told the
commissioner that they wished to surrender and the commissioner certified on oath.
There is clear evidence of valid assent 10 the surrender. Failure to meet the
technical requirements of s. 51 does not defeat the surrender.

While it was against the general policy of leasing surrendered lands rather than
selling them, the evidence suggests that the decision to the sell the surrendered
1ands was defensible and reasonable at the time.

A fiduciary involved in self-dealing bears the onus of demonstrating that it did not
benefit from its position as a fiduciary. The Crown adduced evidence showing that
the price obtained was reasonable as it was within a range established by the .
appraisals, The onus then shifted to the Band to show that the sale price was
unreasonable. The Band did not provide such evidence. The trial judge erred in
finding that the Crown breached its fiduciary duty by selling the lands undervalue.

While it is clear that the Band was lving in abject poverty following the surrender
of the reserve lands, it is not clear that restoring the reserve to the Band would have
been a solution. The Crown did not breach. its fiduciary duty to the Band by not
cancelling the surrender or refusing to sell the lands following the surrender.

The Department of Indian Affairs was under a duty to act in the best interests of the
Band and by 5.64 of the Indian Act the Superintendent-General was empowered to
revoke an erroneous or mistaken sale of lease of reserve lands. The Crown
breached its fiduciary obligation to recover the mineral rights on August 9, 1549

when it became aware of the value of the mineral rights and also became aware that
they had been sold to the DVLA.

The claim for breach of fiduciary duty in relation to the transfer of the mineral

. rights to the DVLA in 1948 is barred by the 30-year limitation period of 5.8 of the

Limitation Act, R.8.B.C. 1979, c. 236.

Claims arising out of the failure to recover the mineral rights after August 9,°1949
are pot barred by s.8 of the Limirations Act but are subject to the 6 year limitation
period of s. 3(4) of the Limitations Act. -

Section 6(3) of the Limitations Act delays the operation of 5.3(4) to 1977 when the
Bands first became aware of the relevant facts in relation to the mineral rights.

* & % % % o

LAFOREST, L'HEUREUX DUBE and SOPINKA JI. concur with
GONTHIER J.

GONTHIER J.:

Introduction
I have had the benefit of reading the reasons of my colleague,

McLachlin J. While I agree with her analyses of the surrender of the

surface rights iniIndian:Réserve 172 ("LR: 172"); andithe dppHeationb s

&
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authorization given encompassed leasing as well as selling. There was
therefore no clear authorization from the Band which justified the DIA in
departing from its long-standing policy of reserving mineral rights for the
benefit of the Aboriginals when surface rights were sold. This
underscores the critical distinction between the Band's intention to
include the mineral rights in the 1945 surrender, and an intention of the-
Band that the mineral rights must be sold and not leased by the Crown.
Given these circumstances, the DIA was under a fiduciary duty to
continue the leasing arrangement which had been established in the 1940
surrender. It was a violation of the fiduciary duty to sell the mineral
rights to the DVLA in 1948.

IV, Limitation of Actions

I agree with McLachlin J. that the breach of fiduciary duty
comrmitted by the DIA is not limited to the date when the mineral rights
in LR. 172 were sold to the DVLA. The DIA was under a duty to act in
the best interests of the Beaver Band in all of its dealings with the
mineral rights in LR. 172, and as I noted above, this gave ris¢ to a
specific duty to lease those mineral rights for the benefit of the Band
according to the terms of the 1945 agreement. So’long as the DIA had
the power, whether under the terms of the surrender instrument, or under
the Indian Act, to reserve the mineral rights through a leasing
arrangement, the DIA was under a fiduciary duty to exercise this power.
Thus, like McLachlin J., I think that 5.64 of the Act is very significant,
since it gave the DIA the power to revoke an erroneous sale or lease of
Indian lands. Because the mineral rights in I.LR. 172 were sold
inadvertently, s.64 provided the DIA with the power to reacquire the
reserve lands, and thus afforded the DIA a "second chance” to effect a

“ lease of the mineral rights.

In her reasons, McLachlin J. a.mply demonstrates that between July
15, 1949 and Aagust 9, 1949, the DIA became aware of two facts: (1)
the mineral rights in L.R. 172 were potentially of considerable value; and
(2) the mineral rights had been sold to the DVLA in 1948. It should also
be recalled that the DIA had a long-standing policy of reserving mineral
rights for the benefit of Aboriginal peoples when selling Indian lands.
Given these circumstances, it is rather astonishing that no action was
taken by the DIA to determine how the mineral rights could have been
sold to the DVLA. Little effort would have been required to detect the
error which had occurred.

As a fiduciary, the DIA was requi.fed to act with reasonable
diligence. In my view, a reasonable person in the DIA's position would
0y Au ;;.-__t 9, 1949 that an error had occurred, andawea
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him) his power over a matfer to another person. The person who has
ceded power trusts the person to whom power is ceded to exercise the
power with loyalty and care. This is the notion at the heart of the -
fiduciary obligation.
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The evidence supports the view that the Band trusted the Crown to
provide it with information as to its options and their foreseeable

consequences, in relation to the surrender of the Fort St. John reserve and
the acquisition of new reserves which would better suit its life of trapping
and hunting. It does not support the contention that the Band abnegated
or entrusted its power of decision over the surrender of the reserve to the
Crown, as attested by the following findings of Addy J. (at pp. 66-67
E.C. [p. 129 CN.LR.]: :

1, That the plaintiffs had known for some considerable time that an absolute
surrender of LR, 172 was being contemnplated; ‘

9. That they bad discussed the matter previously on at least three formal
meetings where representatives of the Department were present;

3. That, contrary to what has been claimed by the plaintiffs, it would be
nothing short of ludicrous to conclude that the Indians would not also have
discussed it between themselves on many occasions in an informal manner,
in their various family and hunting groups;

4. That, at the surrender mesting itself, the matter was fully discussed both
between the Indians and with the departmental representatives previous to
the signing of the actual surrender;

5. That [Crown representatives had hot] attempted to influence the plaintiffs
either previously or during the surrender meeting but that, on the contrary,
the matter appears to have been dealt with most conscientiously by the
departmental representatives concerned;

6. That Mr. Grew [the local Indian agent] fully explained to the Indians the
consequences of a surrender;

7. That, although they would not have understood and probably would have
been incapable of understanding the precise nature of the legal interest they
were surrendering, they did in fact understand that by the surrender they
were giving up forever all rights to 1R. 172, in return for the money which
would be deposited to their credit once the reserve was sold and with their
being furnished with alternate sites near their trapping lines to be purchased
from the proceeds;

8 That the said alternate sites had already been chosen by them, after
matire consideration.

—uriftie

HimE¥,

O Sy g BN ,~«w;-:»mﬂ:ﬂp~.7m_=?!ﬁ%!wg§;u . e R R

I conclude that the evidence does not support the existence of a
fiduciary duty on the Crown prior to the surrender of the reserve by the
Band.

(c) Whether the Surrender was Invalid for Failure to Comply with
Section 51 of the Indian Act

Section 51(1) of the 1927 Indian Act indicates that no surrender

L
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COERIN ET AL. V. THE QUEER ARD RAEIGHAL INDIAN BROTEERHOOD

Supreme Court of Canada, Laskin ¢.J.C.*, Ritchie, Dickson, Beetz, Estevy,
McIntyre, Chouinard, Lamer and Wilson JJ., November 1, 1884

M.R.V. Storrow, J.I. Reynolds, L.F. Harvey, B.A. Crane, Q.C., W. Badcock
and A.C. Pape {for National Indian Brotherhood), for the appellants
¥.I1.C. Binnie, Q.C., M.R. Taylor and M. Freeman, for the respondent

In 1957 an Indian band surrendered 162 acres of reserve land to the Crown
for lease to a golf club on the understanding that the lease would contain
the terms and conditionms that were presented to and agreed upon by the
band council. The surrender document which was subsequently executed
gave the land to the CTrown win trust to lease the same’ upon such terms
as it deemed most conducive to the welfare of the band. In fact the terms
of the lease obtained by the Crown were significantly different from what
the band had agreed to and were less favourable., The band was unable
to obtain a copy of the lease uptil March 1970. The band commenced an
action for damages against the Crown in 1975.

At trial, [1982] 2 C.N.L.R. 83, Collier J. held the Crown to be in breach
of its trust obligations in respect of the leasing of the surrendered
reserve land and awarded the plaintiffs $10 million in damages. The Federal
Court of Appeal, {1983} 1 C.N.L.R. 20, allowed the appeal, holding that
no obligation enforceable in the courts had been created.

Beld: (Per Dicksoan J. (Beetz, Chouipard and Lamer JI. concurring})

1. Indian title to rraditional tribal or reserve lands is an independent
legal right not dependent upon the Royal Proclamation of 1763, s.18(1)
of the Indian Act, R.5.C. 1952, =.149 (now R.S.C. 1970, c.I-6) or
any other executive order or legislative provision.

2. Indian title is a unique interest in jand characterized by its general
inalienability and the Crown's obligation to deal with the land on
behalf of the Indians vhen the land is surrendered.

3, The Indian Act confirms this historic responmsibility undertaken by
the Crown. By the discretion conferred upon the Crown by 8.18(1)
to decide for itself where the Indians' best interests lie, the
obligation is transformed into a fiduciary duty which the court will
supervise, '

4, When an Indiam band surrenders its interest to the Crown, a fiduciary

obligation takes hold to regulate the manner in which the Crowvm-

exercises its discretiom in dealing with the land on the Indians'
behalf. The Crown's obligation is neither a trust nor ageney
relationship though it bears some resemblance.

% The Chief Justice did not take part in the judgment.

[1985] 1 C.N.L.R.
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Guerin v. The Queen .

In the present case, the Crown was compelled im equity, wupon the
surrender, to hold the surrendered land in trust for the purpose of
the lease which the band members had approved as being for their
benefit, The Crown wWas no longer free to decide that a lease on some
other terms would do, and thus, it was in breach of trust in entering
a lease on terms other than those approved by the band.

The equitable fraud of the Crown in concealing the lease terms
disentitied the Crown to relief for breach of trust under 8.98 of

" the Trustee Act, R.S5.B.C. 1960, c.390 (pow R.S.B.C. 1979, c.414).

4,

5.

‘The trial judge made no error in principle in assessing damages 4as

the difference between the value, as of the date of trial, of the
vand's lost opportunity to develep the land for residemtial purposes
and the value of the golf club lease. In equity, it should be presumed
that the band would have wished to develop its land in the wmost
advantageous way during the period covered by the unzuthorized lease.

Appeal allowed.
Estey J.

Tn order to deal with the personal interest of Indians in Indian lands,
+he Indian Act requires the band to surrender the interest to the
Crown in order to effect the proposed alternate use of the land.

The Indian Act permits a type of surrender where the Indian interest
ijs retained but exploitation of that interest is allowed im the manner
and to the extent permitted by the statute. In such a case the Crown
becomes the appointed agent of the Indians to develop and exploit
the Ipndiam interest under the direction and for the benefit of the
Indians. The fact that the statute prescribes the agent and requires
the primecipal to act through the agemcy of the Crown does not detract
in law from the agent's 1legal capacity to act as agent nor diminish
the rights of the principal to call upon the agent to account for
the performance of the mandate.

In the present case, the band had determined to exercise its interest
in the land by entering a lease with a golf club and had given detailed
instructions regarding the lease terms to its agent, the government
representatives. The government representatives did not carry out
the instructions or keep the band informed as to the progress or outcome
of negotiations. Thus the agent violated its duties to its principal.

The quantum of damages awarded by the trial judge was appropriate
for a breach of agency.

Appeal allowed.

Appeal allowed.

[1985] 1 C.N.L.R.
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cuerip v. The Queen

that this i{s so camnot alter either the existence oOT the nature of the
obligation which the Crown Oowes.

The Crown's fiduciary obligation to the tndians iz therefore not a trust.
To say as much is pot to deny that the obligation 1is trust-like in
character, As would be the case with a trust, the Crown mwust hold
surrendered land for the use and benefit of the surrendering band. The
obligation is thus subject to primciples very similar to those which govern
the law of trusts concerning, for example, the measure of damages for
breach. The fiduciary relationship between the Crown and the Indians
also bears a certain resemblance to agemncy, since the obligation cam be
characterized as a duty to act on behalf of the Indian bands who have
surrendered lands, by negotiating for the eale or lease of the land to
ithird parties. But just as the Crown is not a trustee for the Indians,
neither is it their agent; not only does the Crown's authority to act
on the band's behalf lack a basis in contract, but the band is not a party

to the ultimate sale or lease, as it would be if it were the Crown's

principal. 1 repeat, the fiduciary obligationm which is owed to the Indians
by the Crown is sui generis. Given the unique character both of the Indians'
interest in 1and and of their historical relatiomship with the Crown,
the fact that this is so should occasion no surprise.

The discretion which is the hallmark of any fiduciary relationship is capable
of being considerably narrowed in a particular case. This is as true
of the Crowm's discretion vis-&-vis the Indians as it is of the discretion
of trustees, agents, and other traditional categories of fiduciary. The
Indian Act makes specific provisiom for such narrowing in ss.18(1) and
38(2). A fiduciary obligation will not, of course, be eliminated by the
imposition of conditions tnhat have the effect of restricting the fiduciary's
diseretion. A failure to adhere to the imposed conditions will simply
jtself be a prima facie breach of the pbligation. In the present case
both the surrender and the Order-in-Council accepting the surrender referred
to the Crown leasing the land on the band's behalf. Prior to the surrender
the band had also been given to understand that a lease was to be entered
jnto with the Shaughnessy Heights Golf Club upom certain terms, but this
understanding was not incorporated into the surrender document itself.
The effect of these so-called oral terms will be considered in the next
section.

(d) Breach of the Fiduciary Obligation

The trial judge found that the Crown's agents promised the band to lease
the lapd in question on certain specified terms and then, after surrender,
obtained a lease on different terms. The lease obtained was wuch less
valuable. As already mentioned, the surrender document did not make
reference to the Moral” terms. I would not wish to s&ay that those terms
had nonetheless somehow been incorporated as conditions into the surrender.
They were nobt formally assented to by a majority of the electors of the
band, nor were Lhey accepted by the Governor in Council, as required by

11985] 1 c.N.L.R.
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DEPARTMENT OF INDIAN AFFAIRS AND NORTHERN
DEVELOPMENT ACT *

R.S.C. 1985, ¢. I-6, as am. §,C. 1991, c. 50, 5. 30; 1993, c. 28, s. 78 (Schedule III,
itemns 75-77) (not in force at date of publication) '

SHORT TITLE

1. Short tifle.— This Act may be cited as the Department of Indian Affairs and Northern
Development Act. '

ESTABLISHMENT OF THE DEPARTMENT

2. (1) Department established. — There is hereby established a department of the Gov-
ernment of Canada called the Department of Indian Affairs and Northern Development over
which the Minister of Indian Affairs and Northern Development appointed by commission
under the Great Seal shall preside. ‘

(2) Minister. — The Minister holds office during pleasure and has the management and
direction of the Department. , '

3, Deputy head. — The Governor in Counci! may appoint an officer called the Deputy
Minister of Indian Affairs and Northern Development to hold office during pleasure and to be
the deputy head of the Department.

POWERS, DUTIES AND FUNCTIONS OF THE MINISTER

4, Povwers, duties and functions of Minister, — The powers, duties and functions of
the Minister extend to and include all matters over which Parliament has jurisdiction, not by
law assigned to any other department, board or agency of the Government of Canada, relating

o
(@) Indian affairs;
(b) the Yukon Territory and the Northwest Territories and their resources and affairs;

(¢) Inuit affairs. 1993, c. 28, 5. 78 (Schedule

5. Idem. — The Minister shall be responsibie for .

(d) coordinating the activities in the Yukon Territory and the Northwest Territories of
the several departments, boards and agencies of the Government of Canada;

(b) undertaking, promoting and recommending policies and programs for the further
economic and political development of the Yukon Territory and the Northwest Territories;

181
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S. 6 DEPARTMENT OF INDIAN AFFAIRS AND NORTHERN DEVELOPMENT ACT

82

(c) fostermg, through scientific investigation and technology, knowledge of the Canadian
north and of the means of dealing with conditions related to its further development.
1993, ¢. 28, 5. 78 (Schedule I, item 76).

6. Administration, — The Minister has the administration of all lands sitnated in the
Yukon Territory and the Northwast Territories belonging to Her Majesty in right of Canada
except those lands that were immediately before October 1, 1966 under the management,
charge and direction of any minister, department, branch or agency of the Government of
Canada other than the Minister of Northern Affairs and National Resources or the Department
of Northern Affzirs and National Resources. 1991, ¢. 50, 5. 30; 1993, c. 28, 5, 78 (Schedule IT,
item77).

ANNUAL REPORT

7. Annual report. — The Minister shall, on or before January 31 next following the end
of each fiscal year or, if Parliament is not then sitting, on any of the first five days next thereafter
that either House of Parliament is sitting, submit to Parhament a report showing the operations
of the Department for that fiscal year.
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Legal Recognition of Native Individuals and Native Groups - 1 85‘ 'f
There is no general legislative provision corresponding tos. 88 of the Indian

Act concerning Inuit in the provinces. Inuit are subject to such provincial laws as

apply of their own force and effect to anyone within the province )*? However, they

are not subject to incorporation by reference of provincial laws which affect Inuit

rights.

(f) Conflicts between federal subordinate legislation

When by-laws under the Indian Act come into conflict with regulations of
general application under other federal statutes, the more specific legisiation, namely
the by-law, prevails.’s* This situation has arisen in cases where conflict has arisen
between band fishing by-laws passed pursuant 10 8. 81(1)(o)*** of the Indian Act and
regulations pursuant to the Fisheries Act. The by-law has been held to prevail.’*s To
date, some of the other notable potential conflicts have not been litigated. They
would include: a conflict under the Criminal Code; a health by-law under s. -
81(1)(a)**¢ and the Canada Health Act; etc. ‘

It has been held that para. 81(1)(m) of the Indian Act does not confer on
Band Councils authority to licence gambling casinos unless licensed by the province
pursuant to the Criminal Code, and that if there were such a power, the provisions
of the Criminal Code provisions would take precedence.’’

3.3 The Minister and Department of Indian Affairs and
Northern Development

The federal minister responsible for Indian affairs bears special responsi-
bilities to carry out Canada’s fiduciary obligations to native people. This special
stature among ministers was expressed in the House of Commons in the following
terms: ‘

The Minister of Indian Affairs and Northern Development is the only Minister of
the federal Crown who holds a specific trust relationship with a specific group of
Canadians . .. "

euch as laws relating to hunting, fishing and trapping, apply by virtue of s. 88 of the Indian
Act. In this regard, the Territory is no different from a province. ‘
152 “‘Ex proprio vigore'": see Dick v. R., {1985] 2 S.C.R. 309 [B.C.), at heading IV: “The Second
Issue”’. .
153 R v. Jimmy (by-law case}, [1 987] 5 W.W.R. 755 (B.C.C.A.).
154 Renumbered R.S.C. 1985, c. 32 (1st Supp-), 8. 15(3)-
155 Above, note 153; R. v. Joseph, [1986] 2 C.N.L.R. 108 (B.C.Co.CL).
156 Renumbered R.S.C. 1985, ¢ 32 (1st Supp.), s 15(3)-
157 StMary’s Indian Band v. Canada (Minister of Indien Affatrs & Northern Development}, [1996]
2 C.N.L.R. 214 (Fed. T.D.}.
158 Jim Fulton, M.P., 9th February 1688, House of Commons Debates (Hansard), p. 12787. In
Apsassin v. Canada (Department of Indian Affairs & Northern Developmeni), [1993] C.N.L.R.
20 (Fed. C.A.), Marceas I.A. stated at p. 70 that, “‘[o]aly the Minister of Mines and Resources
(now the Minister of Indian and Northern Affairs) is charged with the duty to see that the obligation
of the Crown towards the Indians is fulfilled, and only be is entitled to hoid surrendered land, or
the proceeds from its disposition, for the use and benefit of the Indians.”

112



Department of Indian Affairs and Northern Development 8j6 )
This aspect of parliamentary tradition has not yet evolved to the point wherfe the
minister is as isolated from the collective responsibility of Cabinet as s, for example,
the Attorney General of Canada. However, given the special and non-political ob-
ligations of the federal Crown towards native people in Canada, such independence

from normal political accountability may well evolve. See generally Blueberry River
Indian Band v. Canada*®.

(Continued on page 113)

159 [1996]2 C.N.LR. 25 (8.C.C).

1121 (Native Law) (1996 — Rel. 1)



Department of Indian Affairs and Northern Developmen!

(a) Establishment of the Department of Indian Affairs and Nort%em 187 -
Development

The Department is established by statute, the Depariment of Indian Affairs
and Northern Development Act.}39 Pursuant to the Act, Indian and Inuit Affairs are
the responsibility of the Department.

By s. 4 of the Act, discretionary powers are conferred on the Minister,
including for example, the right to hold a referendum to determine if council should
continue to be chosen by custom. !5}

Indian affairs have been administered under various departments of the
federal government since Confederation. In 1868 Indian affairs were under the
Secretary of State.!60 In 1873 responsibility passed to the Department of the Inte-
rior.16! The Department of Indian Affairs was established in 1880. 162 1n 1951 Indian
affairs were brought under the Department of Citizenship and Immigration.}®3 Since
1967 Indian affairs have been administered through the Department of Indian Affairs
and Northern Development. !64

Pursuant to the Federal Identity Program, federal officials refer to the
Department as ‘Indian and Northern Affairs Canada’’. This name, abbreviated as
INAC, has no legal status. Although it is almost always used on stationery of the
Department, the correct name of the Department is the name found in the Act, usually
abbreviated as DIAND. | -

(b) Indian Act designation of Department and Minister

The word *‘Department’”, when it occurs in the Indian Act, is defined to
mean the Department of Indian Affairs and Northern Development:

2.1} Inthis Act. ..

““Department’’ means the Department of Indian Affairs and Northern Devel-
opment,

For the purposes of the Indian Act, the responsible minister is defined as
follows: ‘

2.(1) Inthis Act. ..

“Minister”” means the Minister of Indian Affuirs and Northern Development.

159 R.S.C.1985,¢ 1-6

150.1  Six Nations Traditional Hereditary Chiefs v. Can. (Min. of Indian & Nor. Affairs) (1991), 43
FT.R.132(T.D.).

160 Secretary of State Act, S.C. 1868, c. 42,

161 Department of the Interior Act, S.C.1873,¢c. 4,5 3.

162 Indian Act, $.C. 1880, c. 28,5.3.

163 Indion Act. S.C. 1951, ¢.29, 8. 2 d).

164 Govermnment Organization Act, 8.C. 1966-67. Sched. B; §.C. 1968-69, c. 28.

113 (Native Law) (1994 — Rel. 2)
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fiduciary, and the degree of reliance and vulnerability exhibited by the beneficiary.

Defining the nature of the fiduciary re
scenario involved. The duty of care may

lationship depends upon the individual fact
be plotted on a sliding scale, which

increases proportionally with the amount of power and discretion wielded by the

fiduciary:

In order to find out what is involved in the
fiduciary obligation in any particular case, the simple
approach is to ask: what has the fiduciary undertaken to
do? How has he undertaken to do it? Does the law
expect anything else from him? |

This boils down to a simple statement: the scope of the
undertaking defines the duty to be obeyed. The duty to
be obeyed can vary in a number of ways: {1) the interests
to be served; (2) the duties to be performed;

(3) the standards to be attained; and (4) the restrictions to
be obeyed. The principal's interests that must be served
and protected, as we have already said, are as defined and
understood by the parties. A fiduciary relationship does
not mecessarily connote a jotal all-embracing duty and

loyalty to the principal for all purposes. The question is

to ack what did the fiduciary undertake. The undertaking
may be of a general character extending to all of the
others' interests, as occurs in the case of a general agency
or where a general power of attorney is held, or it may be
specific and limited as in the case of an agent appointed

to sell a specific property.22

C. Duties of the Fiduciary:

A fiduciary has typically been defined in terms of the obligations themselves,
rather than by a set list of "standard” fiduciary rélationships. The following have
been recognized as typical fiduciary duties:

(i) ot to delegate discretions,

(i) not to act under another's dictation,

(iif) not to place "fetters” on discretions, ‘

(iv) to consider whether a discretion should be exercised,

(v) not to act for the fiduciary's benefit or for the benefit of any third

person,

(vi) to treat principals equally where they have similar rights,
(vii) to treatprincipals fairly where they have dissirmilar rights,

522 Jbid. st 18-19.
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(viii) not to act capriciously or totally unreasonably,

(ix) not to exercise undue influence,

(x) not to misuse property held in a fiduciary capacity,

(xi} not to misuse information derived in confidence, :
(xii) not to purchase property if to do so would conflict with a fiduciary
obligation,

(xiii) not to allow any personal interest to conflict with a fiduciary obligation,
(xiv) not to allow duty to another to conflict with a fiduciary obligation.323

This list is neither exhaustive nor all-inclusive as the "obligations of a
particular fiduciary will depend upon the circumstances.”24 In Guerin, Dickson
J. makes it clear that the obligation owed by the Crown to Indians is unique,
deetning it sui generis. 523

In Guerin, the federal Crown was found liable to the Musqueam Indian Band
for mismanagement of surrendered lands. Three separaie assenting judgments
were offered, with none supported by a majority of the eight Supreme Court
justices who took part. Estey J. founded the Crown liable in agency. Wilson J.
(with Ritchie and McIntyre J. concurring) found the Crown liable on the basis of
trust, while Dickson J. (with Beetz, Chouinard and Lamer JJ. concurring) based his
finding of federal culpability upon the Crown's sui generis fiduciary responsibility
with respect to Indian lands.

Commentators on Guerin have suggested that the discrepancies between the
three decisions are not as significant as they would appear upon first reading.
James I. Reynolds and Lew F. Harvey, who argued the case on behalf of the
Musqueam Band at the Supreme Count, state:

It is submitted that, from a practical point of view, little
turned in this case on whether the Crown was a fiduciary,
trustee or agent. Trustees and agents are particular
classes of fiduciary.J26

523 J1 Reynolds and L.F. Harvey, Re: Guerin et al.. [The Musqueam Casel, Indians and the
ﬁ%lll C?n;in;:éng Legal Education Society of British Columbia, January 26, 1985,
A01. a8t L AU

54 hid
525  Supra, note 516 at 138.
526  Sypra, note 523 at 1.1.28,
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UNDUE INFLUENCE 301
Decisions like these, and the many instances where Canedian courts have
heen faced with claims for the return of money paid under what was alleged to be
duress, or compulsion, leave both the nature of economic duress and its applica-
tion in uncertainty. Although the general idea is clear and accepted, namely, that
the presence of duress renders the voluntary character of an agreement suspect, it
is still not completely clear what kinds of pressure will amount to duress in com-
mercial cases (at least where there is no obvious illegality or unlawfulness-on the
part of the party exercising the duress), nor whether the essence of duress as a
defence to a contract, or as a basis for avoiding a contract, is lack of consent or the
overbearing of the threatened party's will.

3. Undue influence*

Fquity went further than the common law of duréss and developed the doc-
trine that contracts entered into as a result of mora! coercion could also be avoided
where it would be inequitable and unconscionable to hold the victim bound by his
agreement. Thus, the doctrine of undue influence reaches beyond the boundaries
of physical duress, or duress to goods and property, at common law. Equity was
more concerned with the more subtle effects of non-physical pressure upon the
mind and ultimate consent of the party being influenced. In some respects the
equitabié doctrine of undue influence is arialagous not only to duress but to fraud,
Any improper use by one contracting party of any form of oppression, coercion,
compulsion or abuse of power or authority for the purpose of obtaining the con-
sent of the other party may resuit in avoidance of the resulting contract on the
ground of undue influence.® As the House of Lords explained in National West-
minister Bank v. Morgan,® the principle justifying the court in setting aside a trans-
action for undue influence is the need to save persons from being victimized by
others, not some vague “public policy””. The wrongfulness of the transaction is
shown by proving that an unfair advantage has been taken of another.”

A plea of undue influence attacks the sufficiency of consent, as Davey J. A.
said in Morrison v. Coast Finance Lid.*® The onus of establishing such undue
influence is on the party who is alleging the lack of consent on such basis. How-
ever, in some instances the mere fact that the parties stand'in a certain relationship
(o one another raises a presumption of undue influence which at least discharges
the preliminary burden of proof. This will be the case wherever the relationship
between the parties is one of a confidential or fiduciary nature. Such relationships

44 Fridman & McLeod, Restitution, pp. 233-235: Goffl & Jones. Law of Restinzion, 2nd ed. 1978, pp.
192-198. dealing with the recovery of money paid under undue influence.

45 Burris v. Rhind (1899), 29 5.C.R. 498 (S.C.C.}; McKayv. Clow, {19411 S.C.R. 643 (S.C.C.}. But the
plea is not available against a third party ignorant of the undue influence. see Domenca v. Domenco
(1963}, 41 D.L.R. (2d) 267 (Man. Q.B.).

46 [1985] 1 All E.R. 821 a1 827-828 (H.L.) per Lord Scarman, citing Allcard v. Skinner {1887), 36 Ch.
D. 145 at 183-183 per Lindley L.J.

ey Lord Scarman. o

13 (B.C.CAL T )

2
ik

& (1965) 35 DLR (2d) 71




302 DURESS. UNDUE INFLUENCE, UNCONSCIONABILITY 1 05 ‘
/
include those of parent and child, principal and agent, and others to which refer-
ence has been made when discussing contracts uberrimae fidei.® In other in-
stances, that is, where there is no such relationship, undue influence must be
proved.®
Where the presumption applies, the transaction will be set aside unless the
beneficiary under the contract establishes the independence of the other party or
that he had independent legal advice, as long as this was based on knowledge of all
the relevant circurnstances and was honest and competent advice.” But lack of
independent advice may not support a plea of undue influence, where the parties
knew what they were doing.’? In other situations, some facts may invite a conclu-
sion of undue influence and require the beneficiary to show the fairness of the

49 Most cases concern some family relationship: see, e.g., Bank of Montreal v. Stuart, 11911} A.C. 120
(P.C.Y; McKay v. Clow, [1941] S.C.R. 643 (5.C.C.) (applied in Lato v. Lato (1982), 19 Sask. R. 271
(Sask. Q.B.)); Whesler v. Wheeler {1978), 20 N.B.R. (2d) 399 (N.B. Q.B.); affirmed (1978), 25
N.BR. (3d) 374 (N.B. C.A.), where the presumption was rebutted; Provender v. Lavoie (1980), 5
Sask. R. 119 (Sask. Q.B.), where the presumption was not rebutted; McArthur v. McArthur (1983),
45 N.B.R. (2d) 10 (N.B. Q.B.), where no undue influence was established and the price at which
the property was sold, though improvident, was not unfair or oppressive; compare Laderoute v.
Loderoute (1978), 81 D.L.R. (2d) 433 (Ont. H.C.), mother transacting with son independent and
in full possession of her facilities: transfer of land of equal value: Randall v. Nicklin (1984), 58
N.B.R. (2d) 414 (N.B. C.A.), presumption rebutted by proof of aleoholic’s intention and receipt of
independent advice. Contrast Matheson v. Johnston's (1984), 66 N.SR. (2d) 19 (NS. T.D)
{90-year-old man extremely reliant on nephew 10 whom he conveyed property).

But husband and wife are not within this category; undue influence must be proved, per Rush-
ton J. in Harding v. Harding (1972), 28 D.L.R. (3d) 358 a1 362 (B.C. S.C.). However, in Lamers v.
Lamers (1978), 6 R.E.L. 283 (Ont. H.C.) it was held that while martied people remained married
to each other they owed each other a duty of utmost good faith, hence a family settlement made
between 2 separated, but still married husband and wife could be set aside by the wife who proved
that the husband had withheld material information as to the value of ptoperty owned by him,
contrast Miller v. Miller (1978}, 14 A.R. 429 (Alta. T.D.) where the husband was trying to avoid the
agreement. Moreover in E. & R. Distributors v. ‘Atlas Drywall (1980), 118 D.L.R. (3d) 339 (B.C.
C.A) it was said that there was a special rule applicabie to a wife who becornes surety for her
husband. See also Brooks v. Alker (1975), 60 D.L.R. (3d) 577 (Ont. H.C)).

Other instances of this presumption are: Treadwell ¥, Martin (1976), 67 D.L.R. (3d) 493 {N.B.
C.A.) (principal and agent);, G. Mida Const. Lid. v. Imp. Devs. (Int) Lud, [1978] 5 W.W.R. 577
(Man. C.A.) {contractor performing work for defendant by organizing and assembling construc-
tion projects), with which contrast Green v. Charterhouse Group Can. Lid. (1976}, 68 D.L.R. (3d)
597 (Ont. C.A.); Allen v. Allen (1976), 15 Nfld. & P.E.LR. 362 (Nfid. Dist. Ct.Y; Tannock v. Bromley
(1979), 10 BC.L.R. 62 (B.CS.C) (practising hypnotherapist and patient); Malicki v. Yankovich
(1981), 33 O.R. (2d) 537 (Ont. H.C.); additional reasons (1982), 42 O.R. (2d) 522 (Ont. H.C):
affirmed (1983), 41 O.R. (2d) 160 (Ont. C.A.) (soficitor and client); Rochdale Credit Union Lid. v.
Barney (1984), 48 O.R. (2d) 676 (Ont. C.A.): leave to appeal 1o S.C.C. refused {19835}, 8O.AC.
320 (8.C.C).

50 This and the previous three sentences were cited by Giube 1. in Thermo-Fio Corp. v. Kurylak
(1978), 84 D.L.R. (3d) 529 at 540 (N.S. T.D.). See also Rimer v. Rimer (1981), 119 D.L.R. (3d)
579 at 592-593 (Alta. Q.B.); O'Sullivan v. Management Agency & Music Lid., [1985]) 3 All
E.R. 351 (C.A.). ,

S1  Inche Noridh v. Shaik Allie Bin Omar, {19291 A.C. 127 (P.C.); see Treadwell v. Martin, above, note
49: Provender v. Lavoie, above, note 49. Contrast Clements v. Mair (1980), 2 Sask. R. T (Sask.

. QB.). e T AR p ,4.2_‘; 5: PR -
U E R 53 Murray v. Smith (1980}, 33 Niid. & P.E.i;Ri;ﬁj’ﬁ{.E.;.js.c.)'-. affirmed (1981), 35 Nfid. & PELR.
18 (PE C.A): Malieky v Yankovich, above. note 45,




UNCONSCIONABILITY 303

transaction, for example, where the other party lacked intelligence, was ignorant ] 96
of the language in which the transaction was conducted,” or was illiterate. As

with cases involving mistaken signature of documents,*® the peculiar social history

of western Canada in particular may have ted to some developments in this area
beyond the English authorities. But even with such extensions, the courts will not
relieve a party from his contractual obligations merely because the party in ques-

tion has been foolish. Some unconscionabie conduct by the other party must be
shown.”® -

4. Unconscionability”
(z) The traditional view

The equitable. doctrine of undue influence has been stretched, or reinter- o
preted. Although the relationship between the parties is not one which can raise a
presumption of improper conduct, calling into question the desirability of uphold-
ing and enforcing a contract, there may be present features which encourage and
entitle a court applying equitable principies to intervene and grant rescission.
Those features are the ingredients of what might be termed “‘equitable fraud™. It
is not fraud in the classical, common-law sense, involving misrepresentations of
the truth. Nor is there any improper application of pressure amounting to duress
or its equitable analogue of undue influence. Nonetheless, the conduct of one
party in obtaining the assent of the other to a particular contract was of such a
) character that a court might well consider that to uphold the ensuing contract
P would be to perpetrate an injustice and produce an unfair result. A contract may be
o rescinded if the behaviour of one contracting party was unconscionable.

' Wide though this jurisdiction may be, and broad though its application can
sometimes appear, even & court applying equitable powers is not able, nor is it
willing, to interfere with a concluded contract, otherwise not exceptionable,

53 Compare Jwarichuk v. Iwanchuk (1919), 48 D.LR. 381 (Affa. C.A).

$4  Gladu v. Edmonton Land Co. (1914), 7 W.W.R. 279 {Alta. S.C.); contrast Cripps v. Woessner,
[1917) 2 W.W.R. 1072 (Man. C.A.). Even where no independent legal advice was oblained, a wife

£ was not acting under the undue influence when she mortgaged her own separale property without

g actually going security for her husband: Wilgross Imis, Lid. v. Goldshlager (1974}, 5§ O.R. (2d) 687

3 (Ont. Div. CL); contrast E.R. Distributors v. Atlas Drywall, above, note 49.

55 Above, pp. 267-272.

56 That the contract was advanlageous 1o the defendant may not suffice: Sutherland v. Sutherland,
11946] 4 D.L.R. 605 (B.C.5.C.); Brock & Penty v. Gronbach, {1953} 1 S.C.R. 207 (S.C.C.), Contrast
Hratuk v. Chretian {1960), 31 WW.R, 130 (B.C. $.C.); Mulholland v. Bartsch, 11939) 1 D.L.R. 795
(Alta. S.C.).

57 Fridman & McLeod, Restitution, pp. 235-240; Goff.& Jones, Law of Restiturion, Ind ed. 1978, pp.
199-202. Note the wider use of the idea as developed in Waddams '‘Unconscionability in Con-
rracts” (1976), 36 M.L. Rev. 369. See also Tiplady, *“The Judicial Control of Contractual Unfair-
ness™ (1983), 46 M.L. Rev. 601. For economic analysis see Trebilcock, “The Doctrine of Inequal-
ity of Bargaining Power" (1976), 26 U. Tor L.1. 359: idem, ** An Economic Approach to the

3 S Doctrine of Uncon%cionability“ in Reiter and Swan Studies in Contract Law, 1980, Study 11.
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E6000-219 (MoLaren)
Nicola P. Mulima / Kimberly R. Murray F0410
Aboriginal Legal Services of Toronto
197 Spadina Avenue, Suite 600
TORONTO ON MST 2C8
Dear Nicola Mulima:
I refer to your letter dated June 3, 1889 concerning the registrahon as an Indian of ;]

Laura Mary Flood née Batisse.

You provided a copy of her latest affidavit and attachments claiming that she was not
validly enfranchised in 1952 and conseguently her daughter, Dorothy Ann Flood,
should be entitled to registration pursuant to subsection 6(1) of the Indian Act.

in general, it appears that the claim that Laura Fiood’s enfranchisement should be
declared invalid rests on the assertion that she was not aware at the time that she
was giving up her rights under the Indian Act. Some earlier submissions from your
office suggested that the enfranchisement was invalid because Laura Flood did not
marry a non-indian until 1964, years after she enfranchised. However, she was not
enfranchised because of marriage to a non-indian but rather by her own application
as an unmarried adult woman.

Laura Flood's affidavit outlines several concerns with the documentation on her
enfranchisement file: she claims she never wrote to the Indian Superintendant
requesting enfranchisement; she states that she did not leave the reserve until she
was about nineteen, and not at the age of about thirteen years as indicated by the
Indian Superintendant in his report; she slates that she does not understand the
letter bearing her signature and dealing with the question of timber rights; and she ]
points out that she had two children at the date of the Application for
Enfranchisement which states that she had none. She also asserts that she does
not recall receiving the cheque for her share of band funds and annuity. Finally,
aithough she admits to signing the various documents, she claims that she never
understood what they meant, and in particular, that she did not know she was giving
up her Indian status.

in regard to her first point, | have enclosed a copy of a letter bearing the signature
of Laura Batisse, dated July 14, 1952, requesting the papers needed to “release

p. iof4
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(her) from treaty”. This letter appears to have been prepared by someone with the
initials “R.L.8.". These are also the initials of the person who witnessed her
Application for Enfranchisement: this may have been the same person. Perhaps if
Laura Flood can recall who this person was, she may then be able to recall the
circumstances under which her letter requesting enfranchisement was written. |
have also enclosed a copy of her second letter on this matter, dated August 18,
1952.

in regard to the length of time she spent away from the reserve, you have provided
copies of pay lists showing that she was listed with her parents from her birth up to
1839. This does not necessarily prove that she was not living elsewhere, since her
father could have received her treaty payments on her behalf even if she was
absent. Our records do not specifically confirm that the Batisse family lived on the
reserve, In 1945, the family's payments were received by an adult son, which
suggests that the rest of the family was absent for at least part of that year. In any
event, the actual length of time she spent away from the reserve was not a vital
factor in determining whether she could be enfranchised, so an inaccuracy in the
Superintendant’s report in this regard does not invalidate the enfranchisement.
Finaily, the Superintendant’s information on this point may have come from Laura
Flood herself, or from her relatives or acquaintances.

in regard to her children, since they were not registered Indians at the time she
enfranchised, they could not be enfranchised, and were not entitled to shares of
band funds. This probably explains why they were not named on the
enfranchisement application - she could not apply for the enfranchisement of her
children because they did not have Indian status, so it was not necessary to name
them on her application.

She claims that she did not write the letter dated October 31, 1952 concerning the
sale of timber rights, or instruct anyone to write it on her behalf, but she does rot
deny signing the letter. Our records do not contain the letter dated October 18, 1952
which is referred to in the October 31, 1852 correspondence. Presumably, this letter
was sent to Laura Flood, and no record of its contents was. retained by the Indian
Superintendant. There is a reference to this matter on her Application for
Enfranchisement. In her weariier affidavit dated
February 26, 1896 she states that she recalls receiving $500.00 from the Chiefwhich
she believed was related to the “stumpage” occurring on the reserve lands at the
time; yet in her latest affidavit she states that she does not now and did not then
have any understanding of the timber rights referred to in the October 31, 1952 letter.
it appears from her reference to stumpage that she did understand the matter under
a.different name.

p.2of4
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Laura Flood states that she does not remember receiving the cheque for her share
of band funds, but she obviously did receive her enfranchisement card, since you
attached a copy of it to her affidavit. Based on the letter of instructions to the Indian
Superintendant, J. A. Marleau, which is dated December 12, 1952 and which is
attached to her affidavit, it appears that the cheque and the enfranchisement card
were probably delivered to her at the same time. (The instructions say, “The cheque
together with the enfranchisement card should be forwarded to Miss Batisse.”)

In her affidavit dated February 26, 1996, she states that she signed an application

for enfranchisement in December of 1952, at the request of the Chief of her band, .

Alfred Batisse. She states that she did not know then what she was signing but she
later learned that it was an application for enfranchisement. According to our
records, her application for enfranchisement was signed in October of 1952 and her
first letter to the Indian Superintendant requesting enfranchisement was dated July
14, 1952, Neither of these documents bear the signature or initials of Alfred Batisse.
in all of her affidavits she states that before she was enfranchised her Band Number
was 72 but it was actually 67. It is hardly surprising if she cannot remember specific
details of what she was told, or the exact contents of the various letters she was
asked to sign after more than forty years, particularly since she could not read at the
time; so it is also not surprising if she does not recall receiving her cheque for her
share of band funds.

Laura Flood states in her affidavit that she did not understand the enfranchisement
documents which she signed. You have not provided any evidence to show that she
was not aware she had been enfranchised, other than her own unsupported
.assertions that she signed numerous papers without knowing what they were. Even
if she was not familiar with the precise terminology contained in theindian Act, that
is, “enfranchisement”, this does not mean that she did not understand the process
under some other name. For example, in the enclosed letter, she requested the
documents needed to “release her from the treaty™. that or a similar term may have
been how enfranchisement was usually described. She does not indicate how long
it was before she learned that she had been enfranchised, but she did retain her
enfranchisement card for more than forty years. She must have had some idea as
to its meaning when she received it. She says that she was not told that by

signing the enfranchisement documents she was giving up her Indian status, but she
does not state whether she was given any explanation at all regarding the papers
she signed in 1952 or if she had any idea of her own about what she was being
asked to sign or why. Does she claim that none of the persons involved - the Chief
of her band, the Indian Superintendant, J. A. Marleau, and the witness to her

application, R. L. Scott - ever toid her anything about the papers she was signing? .

p3ocf4
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Since-a letter requesting enfranchisement, bearing the signature of Laura Batisse,
and her Application for Enfranchisement, duly signed and witnessed, were received
by the Indian Superintendant, it appears that he acted in good faith in carrying out
l.aura Batisse’s instructions and proceeding with her enfranchisement. Laura Flood
does not deny signing the various letters and application forms and you have not

. provided any corroborative evidence to establish that she was unaware of the effect
of the papers she signed. She claims that she was not told that she was giving up
her Indian status under the /ndian Act, but she does not indicate what she was told
about the papers; and she has offered no explanation why the Chief of her band, or
anyone else, would have fricked-her into giving up her Indian status against her will.

Finally, on Laura Fiood s Application for Registration under the Indian Act dated
September 12, 1985, she gave as her grounds for registration the fact that she was
enfranchised in 1852, She was reinstated to Indian status in 1987 as a person who
enfranchised, and she did not dispute this finding by protesting her registration. | can
only conclude from the information on file that Mrs. Flood signed the letters
requesting that she be enfranchised, and that on the balance of probabilities the
consequences of her actions were pointed out to her. | can therefore find no
grounds to declare her enfranchiseément invalid.

In light of the above, | must confirm my predecessor's decision of March 25, 1989,
declaring Mrs. Flood entitled to registration under paragraph 8(1)(d) of the Indian
Act.

| trust that | have been of assistance in this matter.

Yours sincerely,

W 7. alnl

M. M. MacDonald
Reqistrar
Ottawa, Ontario
K1A OH4

p.4of 4
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This is Exhibit “O0Q” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this ZJ\(? day of February, 2011.

4'(WM\

A conffissioner for taking affidavits

§, Elizabeth Damini, Deputy Clerk,
Commissioner, etc., City of
Tinunins, District of Cochrane.
Expires with Tenure.
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415 Yonge Street
Suite 803 P! L Senvices Telephone: (416) 408-3967

Toronto, Ontario OF TORONTO (416) 408-4041
M5B 2E7 k::b @

m Fax: (416) 408-4268

November 13, 2000

Registrar
Department of Indian
and Northern Affairs
Ottawa, Ontario
K1A OH4

Dear Madam:

RE: File E6000-219/F0410

We are in receipt of your letter dated J uly 21, 2000 wherein our request to have Laura
Flood's enfranchisement declared invalid was denied.

Upon review of the decision we note that a number of questions are asked and evidence 1S
relied upon for which we have not been given an opportunity to respond to. As such we
ask that this matter be forwarded to an oral hearing, in Toronto, as Ms. Flood would like
to present oral evidence under oath. It would be a breach of natural justice and
procedurally unfair to deny Ms. Flood an opportunity to respond to the questions raised
by the adjudicator in the July 21, 2000 decision.

We also note that the decision fails to respond to our legal submissions, leading us to
believe that the adjudicator fettered their discretion and failed to consider same.

Please advise immediately if further evidence will be accepted by way of a hearing.

Yours truly,

ABORIGINAL LEGAL 1CES OF TORONTO-LEGAL CLINIC
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Volre dossior
July 08, 2004
BY FACSIMILE
Kimberly R. Murray

Aboriginal Legal Services of Toronio
415 Yonge Street, Suite 803
Toronto, Ontario

M5B 2ER

Dear Ms, Murray:

Re: - Etches, Angel ak.a Larkman, Angel Sue et, al v. The Attorney General of
Canada et. al. ‘
Court File No.: (41-CV-204158

Thank you far your letter of May 10, 2004. We had held off responding until we heard
from the Repistrar concerning your request that an oral hearing be convened. The
Registrar’s office has advised that she will not hold a hearing.

i would be pleased to- discuss with you timelines for delivery of factums. 1 will be away
from the office for the rest of the day today, hut will be back in the office fomorrow, July

g, 2004,

Yours trigy,

Anusha Aruliah
Counse _
Aboriginal Law Section

Canadi
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This is Exhibit “QQ” referred to in the
Affidavit of Angel Sue Larkman sworn
Before me, on this%{ , day of February, 2011,
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A comifrissioner for taking affidavits

1, Elizabeth Damini, Deputy Cletk,
Commisstoner, ete., City of
Timmins, District of Cochrane.
Expires with Tepure.
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ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

ANGEL ETCHES, now known as ANGEL SUE LARKMAN,
DOROTHY ANN FLOOD (NEE BATISSE),
AND LAURA MARY FLOOD (NEE BATISSE)

Applicants
(Appellants)

- and -
HER MA:ESTY THE QUEEN AS REPRESENTED BY THE REGISTRAR OF

THE DEPARTMENT OF INDIAN AFFAIRS AND NORTHERN
DEVELOPMENT AND THE ATTORNEY GENERAL OF CANADA

Respondent
(Respondent in Appeal)

NOTICE OF APPEAL

THE APPELLANTS APPEAL to the Superior Court of Justice pursuant o

sections 14.3(1)(b) and 14.3(S)(2.1) 0
of M.M. MacDonald, Acting Regiétrar of the Department of Indi

21, 2000, made at Ottawa.

L3
4

Development, dated July

THE APPELLANT ASKS that the decision be set aside and that judgment be

granted as follows:

1. That the 1952 Order in Council P.C. No. 4383 enfranchising

be declared void ab initio;

f the Indian Act RS.C. 1985, ¢.T, from the decision
an Affairs and Northern

Laura Mary Batisse



That Laura Mary Flood (née Batisee), born March 1, 1926, be added to the Indian

Register pursuant to section 6(1)(a) of the Indian Act RS.C 1985 CL

That Dorothy Ann Flood (née Batisse), born February 25, 1954, be added to the

Indian Register pursuant to section 6(1)(a) of the Indian 4ct RSC 1985 ¢ I;

That Angel Sue Larkman, (now known as Angel Ftches) bom J anuary 5,1972,be
added to the Indian Register pursuant 10 sectlon, 6(1)(a) of the Indzan Act R_S C
1985, C.Jand to the Matachewan Band List purs"!;lant' {0 _sectwns g8, 9(3) and

11(1)(a) of the ndian Act R.S.C. 1985. C.L and
Such further and other orders 2s counsel may advise aﬁd this court may permit.

THE GROUNDS FOR THE APPEAL are as follows:

That the Registrar, acfing on behalf of the Minister of the Department of Indian
Affairs and Northern Development, exceeded its jurisdiction by requiring that .
I aura Mary Flood (née Batisse) meet a burden of proof greater than thaton a

balance of probabilities fo establish her claim;

That the Registrar, acting on behalf of the Minister of the Department of Indian
Affairs and Northern Development, erred in ignoring the fiduciary duty owed to

Laura Mary Flood (née Batisse);



3. That the Registrar, acting on behalf of the Minister of the Department of Indian
Affairs and Northern Development, erred in finding that the statutory

preconditions for the enfranchisement of Laura Mary Batisse had been met;

4. - That the Registrar, acting on behalf of the Minister of the Department of Indian
Affairs and Northern Development, erred in ﬁﬁt_iing that the enfranchisement
applica,tiox;. of Laura Mary Batisse was voluntary, and that the Depagt:hént é)f- -
' Citizenship and hnn:ﬁéra‘don, as it then was, acted in. good faith in pyoriéésing her

enfranchisement, when these findings are unsupported by the cvédeﬁoe;' and
5 Such further and other grounds as counsel may advise and this Court may permit.

THE APPELLANT REQUESTS THAT THIS APPEAL BE HEARD at Toroato.

SIGNED AT TORONTO this 19 day of January 2001.  Kimberly R. Murray

, Aboriginal Legal Services
of Toronto
415 Yonge Street, Suite 803

© Toronto, Ontario '

M5B 2E7
Tel: (416) 408-4041 ext. 225
Fax: (416) 408-4268"

Solicitor for the Appellants
TO:

Registrar

Department of Indian Affairs and Northern Development
10 Wellington Street '

Les Terrace de la Chandiere

Ottawa, Ontario, K1A 0H4

AND TO:



The Attorney General of Canada
3400 Exchange Tower

First Canadian Place

Toronto, Ontario, M5X 1K6



Angel Etches et al
(Appellants)

and

FIEIG IVAIAR0L 3 adsas sg— e
represented by the Registtar  of the
Department of Indian Affairs and Northem

Development

(Respondent)

SUPERIOR COURT OF JUSTICE

Proceeding commenced at Toronto

NOTICE OF APPEAL

Kimberly R. Murray

Aboriginal Legal Services of Toronto
415 Yonge Street, Suite 803

Toronto, Ontario

M5B 2E7 _

Tel: (416) 408-4041 ext. 22

Fax: (416) 408-4268 -

Counsel for the Appellants |
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COURT FILE NO.: 01-CV-204158
DATE: 20080305

SUPERIOR COURT OF JUSTICE - ONTARIO

RE: ANGEL ETCHES, now known as ANGEL SUE LARKMAN,
DOROTHY ANN FLOOD (pée BATISSE) and
LAURA MARY FLOOD (née BATISSE)

Appellants
- and -

HER MAJESTY THE QUEEN as represented by the
REGISTRAR OF THE DEPARTMENT OF INDIAN AFFAIRS
AND NORTHERN DEVELOPMENT and the

ATTORNEY GENERAL OF CANADA

Respondent

BEFORE: Justice M. Forestell
COUNSEL: Kimberly R. Murray and Jackie Esmonde, for the Appellants

Anna Yarmon and Michael J. Beggs, for the Respondent

DATE HEARD: November 27, 2007

ENDORSEMENT
I.  OVERVIEW

[1] Laura Flood was ‘enfranchised’ by Order-in-Council in 1952. Enfranchisement was
the surrender of one’s legal recognition as an Indian and one’s membership in a band in
exchange for Canadian citizenship and the right to hold land in fee simple. Enfranchisement
surrendered the membership of the individual and of their descendants. The policy was an
attempt to assimilate Aboriginal peoples and has been described as being among the most
“oppressive amendments and practices” in the history of the Indian Act.

[2]  The Indian Act was amended in 1985 by Bill C-31 to permit those who lost
registration through enfranchisement to register and regain registration. However, the
provisions which permit registration to be restored after enfranchisement limit the
recognition and membership of the individual’s descendants.

' Looking Forward, Looking Backward, Report of the Royal Commission on Aboriginal Peoples, 1996

Volume 1, chapter 9, section 9 at page 271.
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[3] Registration by virtue of ‘entitlement’ occurs under s. 6(1)(a) of the Indian Act.
Registration after enfranchisement occurs under s. 6(1)(d) of the Act.

[4] Laura Flood applied to the Registrar to be re-registered under the Indian Act
3. 6(1)(a) on the basis that her enfranchisement was not valid. She provided evidence that her
enfranchisement application was signed by her at a time when she could not read or write and
was unaware of what she was signing. She said that she signed the application because she
was asked to do so by the Chief of the Matachewan First Nation and by the Indian Agent.
She argued that she was therefore entitled to be registered under s. 6(1)(a) of the Indian Act
and her descendants were also entitled to registration as if she had not been enfranchised.

{51 Ms. Flood’s application was denied. The denial was the subject of a protest under the
Indian Act. The Registrar, in a written decision, rejected the evidence provided by Ms. Flood
and found that Ms. Flood was aware of the impact of the application. The Registrar therefore
confirmed the decision that Ms. Flood was not entitled to registration pursuant s. 6(1)(a) but
only pursuant to s. 6(1)(d) of the Indian Act. The result of the decision is that Ms. Flood’s
daughter, Dorothy Ann Flood, who was born during the time following her enfranchisement
is entitled to registration under s. 6(2) and not s. 6(1)(a) of the Indian Act and Ms. Flood’s
granddaughter, Angel Etches Larkman, is not entitled to registration at all.

[6] The confirmation of the decision is the subject of the appeal before this Court,
pursuant to s. 14.3(1) of the Jndian Act. The decision is challenged by Laura Flood, Dorothy
Flood and Angel Larkman, all of whom are affected by the decision. The Appellants argue
that the Registrar erred in law, made findings of fact that were not based on the evidence and
failed to consider the arguments of the appellants with respect fo fiduciary duty and
uniconscionable bargain.

[7]  The Respondent, Her Majesty the Queen, as represented by the Registrar of the
Department of Indian Affairs and Northern Development and the Attorney General of
Canada, has raised a jurisdictional argument and alternatively submits that the decision by
the Registrar was correct.

IL. ISSUES
i8] The issues in this case are:

1. Did the Registrar have jurisdiction to decide whether Laura Flood should be
registered under s. 6(1)(a) or s. 6(1)(d)} of the Indian Act or does this amount
to a review of the decision of the Governor-in-Council, a matter which is
within the exclusive jurisdiction of the Federal Court? and,

2. If the Registrar had jurisdiction to make the decision did she err by,

(a) imposing a burden of proof greater than the balance of probabilities; or

(b)  making findings unsupported by the evidence; or,
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- {¢) - ignoring the fiduciary duty owed by the Minister of the Department of
Indian affairs and Northern Development; or, ‘ :

(@) failing to conclude that the enfranchisement was an unconscionable
bargain?

[9]  For the Reasons set out below, I have concluded that the Registrar had jurisdiction to
decide the validity of the enfranchisement and that this Court therefore has jurisdiction to
review that decision. I have concluded that the Registrar erred in law in imposing a burden
of proof greater than the balance of probabilities and by making findings of fact that are
unsupported by any evidence.

[10] As a result of my findings, it is not necessary to address the argument that the
Registrar erred by failing to find an unconscionable bargain or by ignoring the fiduciary duty
owed to the Appellant.

. FACTS

Enfranchisement

History of Enfranchisement Legislation

[11] The government policy of enfranchisement began with the passage in 1857 of An Act
to Encourage the Gradual Civilization of Indian Tribes in the Province and fo Amend the
Laws Respecting Indians, S. Prov. C. 1857, 20 Vict.,, c. 26 (hereinafter the “Gradual
Civilization Act”). The preamble of the Gradual Civilization Act identifies the assimilation of
the Indian people as the purpose of the enactiment:

WHEREAS it is desirable to encourage the progress of Civilization
among the Indian Tribes in this Province, and the gradual removal of
all legal distinctions between them and Her Majesty’s other Canadian
Subjects, and to facilitate the acquisition of property and of the rights
accompanying it, by such Individual Members of the said Tribes as
shall be found to desire such encouragement and to have deserved it.

[12] The enfranchisement policy was based on the premise that by removing all legal
distinctions between Indians and non-Indians it would be possible to absorb Indian people
fully into colonial society. Those subject to enfranchisement were no Jonger considered
“Indians” and they lost their right to be members of and to reside in their Aboriginal
communities.

[13] The federal government’s enfranchisement policy was carried forward from the

Gradual Civilization Act to the enactment of the first Indian Act and remained in place, in
various forms, until the policy was abolished in 1985, The various incarnations of the Indian
Act set out processes for both voluntary and involuntary enfranchisement of Aboriginal
people.
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[14] In this case, Laura Flood is alleged to have been enfranchised pursuant to the Indian
Act, 1951. This Aet provided for voluntary enfranchisement, whereby Indians could apply to
become enfranchised. The Minister of Citizenship and Immigration (“Minister™) had the sole
discretion to request that the Governor-in-Council order the “enfranchising” of an Indian.
The Minister could only request that the Governor-in-Council declare an Indian to be
enfranchised if the Minister was of the opinion that the Indian requesting enfranchisement
was twenty-one years or older; was capable of assuming the duties and responsibilities of
citizenship, and was able to support herself and her dependants’: Registration as an Indian
was lost upon an order of enfranchisement declared by the Governor-in-Council 2

[15] In 1985, the Federal government attempted to eliminate and redress some of the
assimilation policies of the past. Bill C-31 amended the /ndian Act and removed the
voluntary and involuntary enfranchisement provisions. The amendments sought to remedy
the problem of enfranchisement by re-registering Aboriginal people that had been
enfranchised.

[16] Sections 6(1) and 6(2) of the 1985 Indian Act set out the various categories of
Aboriginal people who are entitled to be registered as Indians:

6. (1) Subject to section 7, a person is entitled to be registered if,

(a) that person was registered or entitled to be registered
immediately prior to April 17, 1985;

(b) that person is a member of a body of persons that has been
declared by the Governor-in-Council on or after April 17,
1985 to be a band for the purposes of this dcf;

(c) the name of that person was omitted or deleted from the
Indian Register, or from a band list prior to September 4,
1951, under subparagraph 12(1)a)(iv), paragraph 12(1)(b} or
subsection 12(2) or under subparagraph 12(1)(a)(iii) pursuant
to an order made under subsection 109(2), as each provision
read immediately prior to April 17, 1985, or under any
former provision of this Aef relating to the same subject-
matter as any of those provisions;

(d) the name of that person was omitted or deleted from the
Indian Register, or from a band list prior to September 4,
1951, under subparagraph 12(1)a)(iii) pursuant to an order
made under subsection 109(1), as each provision read
immediately prior to April 17, 1985, or under any former

? Indian Act 8.C. 1951, ¢.29, section 108(1).
3 Indian Act S.C. 1951, ¢.29, section 108(4).
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provision of this Act relating to the same subject-matter as
any of those provisions;

(e) the name of that person was omitted or deleted from the
Indian Register, or from a band list prior to September 4,
1951,

(i) under section 13, as it read immediately prior to
September 4, 1951, or under any former provision of
this Act relating to the same subject-mafter as that
section, or

(i) under section 111, as it read immediately prior to
July 1, 1920, or under any former provision of this Acf
relating to the same subject-matter as that section; or

() that person is a person both of whose parents are or, if no
longer living, were at the time of death entitled to be
registered under this section.

(2) Subject to section 7, a person is entitled to be registered if
that person is a person one of whose parents is or, if no Jonger
living, was at the time of death entitled to be registered under
subsection (1).

[17] Aboriginal people who had voluntarily enfranchised prior to the passmg of Bill C-31
regained their registration pursuant to s. 6(1)(d) of the amended Indian Act

[18] Pursuant to Bill C-31, s. 6(1)(a) confirmed the registration of Indians and their
descendants who, prior to 1985, fell within the definition of Indian pursuant to previous
Indian Acts.

[19] If an Aboriginal woman was registered pursuant to s. 6(1)a) (i.e. the Aboriginal
worman was entitled to be registered prior to April 17, 1985), then any children bomn prior to
April 17, 1985 that were illegitimate or fathered by an Indian, would also be registered
pursuant to s. 6(1)Xa) of the Indian 4ct.

[20] However, for children born to an Aboriginal woman who had been voluntarily
enfranchised, Bill C-31 only permits their registration pursuant to s. 6(2) An Aboriginal
child with one parent registered pursuant to s. 6(2) and whose other parent is not registered,
is not entitled to be registered under the Indian Act. This is commonly referred to as the
“second generation cut-off rule”.

4 Indian Act R.S.C. 1985, c. I-5, section 6(1).
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- Enfranchisement of Laura Flood

[21] Laura Flood was born on March 1, 1926, in Matachewan, Ontario, Laura Flood’s
parents were Harry and Anne Batisse, both of whom were Indians as defined by the Indian
Aet in force at the time. Laura Flood is registered as “Laura Batisse” under the Indian Act,
195]. She is a member of the Matachewan First Nation. In 1952, Laura Flood was unable to
read or write. The only words she was capable of writing were her first and last name.

[22]1 On July 14, 1952, J. Marleau, Indian Agent for Sturgeon Falls, received a typed letter
purporting to be from Laura Batisse, requesting that she be forwarded the “necessary papers
to release her from treaty”. The. author of the letter misspelled the names of both J. Marleau
and Laura Batisse. Laura Flood has provided an affidavit stating that she did not prepare the
letter or request that a letter be prepared on her behalf asking that she be released from treaty.

[23] . In response to the July 14, 1952 letter, J. Marleau requested that Laura Flood supply
the Department of Citizenship and Immigration with several pieces of information, including
her length of residence away from the Reserve, a list of property on the Reserve, her present
means of livelihood and annual income. The answers to these questions would determine
whether or not Laura Flood could be enfranchised, as the legislation at the time only
permitted enfranchisement for adults who were considered capable of supporting themselves
financially.

[24] The answers to the Indian Agent’s questions were written on the letter by hand. The
document states that Laura Flood lived away from the Reserve for 13 years. However, Laura
Flood’s evidence is that she did not leave the Reserve in 1939 at the age of 13, as is alleged
on the document. Laura Flood actually left the Reserve six years later when she was
approximately 19 years old.

[25] The Indian Agent subsequently wrote to the Department of Citizenship and
Immigration requesting the necessary application forms for enfranchisement. The letter
repeated the error concerning Laura Flood having lived away from the Reserve for 13 years.

[26] On August 16, 1952, a second typed letter purporting to be prepared by Laura Batisse
was sent to the Indian Agent requesting that he inform her if he had received the requested
information. Laura Flood’s affidavit states that she did not prepare this letter, nor did she
instruct anyone else to write the letter on her behalf.

[27] ©On October 10, 1952, Laura Flood, at the request of Chief Alfred Batisse and the
Indian agent, signed an application for enfranchisement. She did not know what she was
signing. She deposes that “I trusted my Chief and always obeyed instructions from the Indian
Agent. I signed whatever documentation I was asked to sign. I was not informed. that by
signing the documentation [ was giving up my status as an Indian”. She further deposes that,
“If ] had known, I would never have signed the documentation. At no time did I intend to
forfeit my registration under the Indian Act.”

[28] The Application itself contains several significant errors, including the omission of
the names of Laura Flood’s sons, both of whom were born before the Application was
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signed.  Her first daughter, Laura Jean, was born four days after the applicatioh was
purportedly signed.

[29] On October 18, 1952, the Indian Agent sent a letter to Laura Batisse acknowledging

receipt of the Application and informing her that she would not receive any timber royalty if
she continued with the enfranchisement application.

{30] On October 31, 1952, a typed letter purporting to be from Laura Batisse was sent to
the Indian Agent requesting that her application be sent to the “Department” despite her loss
of any timber royalty. Laura Flood’s affidavit states that she did not prepare or request that
this letter be prepared on her behalf. She did not know what “timber royalty” was. The Indian
Agent forwarded the application for enfranchisement to the Department of Citizenship and
Immigration.

[31] By Order-in-Council P.C. 4588, dated December 4, 1952, Laura Batisse was declared
enfranchised. Although she acknowledges that her signature appears on the Enfranchisement
Card, she states that she did not know that she was signing a document that would strip her of
her status as an Indian. She deposes: “I was born an ‘Indian’ and I have always considered
myself to be an ‘Indian.””

History of Re-Registration

[32] On September 12, 1985, Laura Flood applied to be added to the Indian Register. As
the ground for registration she listed her enfranchisement of December 4, 1952. In a letter,
dated March 25, 1987, the Registrar informed Ms. Flood that she had been registered as an
Indian in accordance with s. 6(1)(d) of the Indian Act.

[33] On August 20, 1986, Dorothy Flood, Laura Flood’s daughter, applied to be entered
on the Indian Register. Dorothy Flood applied on behalf of herself and her children
including Angel Larkman. As the grounds for registration, Dorothy Flood listed
“enfranchisement.” In a letter dated February 3, 1988, the Registrar advised Dorothy Flood
that she was registered under s. 6(2) of the Actf but that her children were not entitled to
registration.

[34] On April 7, 1995 Angel Larkman submitted a second application for registration. Ina
letter to Angel Larkman dated September 13, 1995 the Registrar advised that he found no
reason to revisit the earlier decision. He stated that Angel Larkman and her siblings were not
entitled to registration.

[35] ©On March 8, 1996, Aboriginal Legal Services wrote to the Registrar requesting that
Laura and Dorothy Flood be registered pursuant to s. 6(1)(a) of the Actf and that Angel
Larkman be correspondingly registered pursuant to s. 6(2). The basis for this request for
registration was the submission that Laura Flood’s enfranchisement was invalid. The letter
stated that Laura Flood had been asked to sign the enfranchisement application by the Chief
of the Matachewan First Nation and that she was unaware of the nature and effect of the
document at that time.
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[36] On or about August 13, 1996 an affidavit sworn by Laura Flood was sent to the
Registrar. The affidavit outlines the circumstances of Laura Flood’s marriage to a non-
Native man and does not address the enfranchisement application. The circumstances of the
forwarding of the affidavit suggest that Ms. Flood at that time was under the impression that
her registration under s. 6(1)(d) had been determined by her marriage.

[37] On October 18, 1996, the Registrar wrote to Aboriginal Legal Services to advise that
she could not comment on the circumstances surrounding the enfranchisement of Laura
Flood. The Registrar also noted that Laura Flood’s marriage to a non-Native man had not led
to her enfranchisement because at the time of her rmarriage she had already been
enfranchised. The Registrar concluded that there was no reason the revisit the March 25,
1987 determination and that Laura Flood would continue to be registered under s. 6(1)(d) of
the Act.

[38] On November 26, 1996 Aboriginal Legal Services again wrote to the Registrar asking
the Registrar to provide a decision as to the validity of Laura Flood’s enfranchisement. The
Registrar agreed to undertake a final review of the records relating to the enfranchisement of
Ms. Flood and would render a decision on the validity of the enfranchisement although the
time for a protest under s. 14.2 of the Acf had already passed.

[39] On August 18, 1997 the Acting Registrar advised by letter that she was satisfied that
the enfranchisement was valid.

[40] A notice of protest was filed on behalf of Ms. Flood and Ms. Larkman on August 17,
1998. This notice of protest related to the August 18, 1997 decision that the enfranchisement
of Ms. Flood was valid and to the September 13, 1995 decision to refuse Ms. Larkman’s
application for registration.

[41] The Acting Registrar wrote to Aboriginal Legal Services on April 21, 1999 advising
that, in her view, the time period for filing a protest had expired in relation to the decisions
with respect to the registration status of Laura Flood, Dorothy Flood and Angel Larkman.
Nevertheless, the Registrar invited the Appellants to submit the April 28, 1998 affidavit of
Laura Flood referred to in the notice of protest. This affidavit was sent to the Registrar.

[42] In a letter dated July 21, 2000, the Registrar confirmed the decision that the
enfranchisement of Laura Flood was valid and that the registration status of the Appellants
should remain unchanged. Having agreed to consider the protest in spite of the passage of
time, the Registrar does not raise the time limit in this appeal.
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IV.  ANALYSIS

1. Did the Registrar have jurisdiction to decide whether Laura Flood should be
registered under s. 6(1)(a) or 5. 6(1)(d) of the Indian Act or does this amount to a
review of the decision of the Governor-in-Council, a matter which is within the
exclusive jurisdiction of the Federal Court?

Positions of the Parties

[43] The Respondent, Her Majesty the Queen, as represented by the Registrar of the
Department of Indian Affairs and Northern Development and the Attorney General of
Canada, raises the argument that there is no jurisdiction in this Court to determine the appeal
because the Registrar had no jurisdiction to make the decision under appeal. In other words,
the Registrar argues that she acted without jurisdiction in determining the validity of the
enfranchisement. The Respondent takes this position on the basis that the enfranchisement of
Ms. Flood was effected by way of Order-in-Council. The Governor-in-Council, in issuing
the Order-in-Council, acted as a federal board, commission or other tribunal. Under s. 2 of
the Federal Courts Act, R.S., 1985, c. F-7, 5. 1; 2002, ¢. 8, s. 14 the Federal Court has the
exclusive jurisdiction to review the lawfulness of decisions of a federal board, commission or
other tribuna) and had this exclusive jurisdiction at the time of the Registrar’s decision. The
Registrar, it is argued, had no jurisdiction to review the validity of the enfranchisement.

[44] As outlined above, the Appellants initially requested that the Registrar review the
validity of the enfranchisement by letter dated November 26, 1997 and the Registrar found it
to be valid in a letter dated August 18, 1998. The decision was protested by Notice of Protest
Dated August 18, 1998. The Acting Registrar upheld the decision in a letter dated July 21,
2000. The Respondent raises the jurisdictional argument for the first time, in this appeal—
nine years after the original decision.

[45] The Appellants take the position that the Registrar had jurisdiction to register Laura
Flood under s. 6(1)(a) of the Indian Act rather than s. 6(1)(d) of the Acr; that it is within the
scope of authority given to the Registrar under the Acf to determine the entitlement of an
individual to registration and the type of registration.

Analysis

[46] In order to determine the jurisdictional issue, it is necessary to examine the role of the
Registrar as it is defined in the words of the Acf and in the historical development of the
Indian register.

[47] The Respondents draw a distinction between the jurisdiction of the Registrar and the
jurisdiction of the Governor-in-Council. This distinction, if valid, would call for a distinct
review process for the decisions of the Governor-in-Council affecting registration and the
decisions of the Registrar affecting registration. In my view, such separate routes of review
would be contrary to the letter and spirit of the legislation and the intent of Parliament.

[48] The position of “Registrar” was created by the 1951 amendments to the Indian Act.
The 1951 amendments created the Indian Register and the office of the Registrar. Prior to
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the 1951 amendments, status as an “Indian” for the purposes of the 4cf was determined by
membership in a band.” Any dispute over who was or was not a member of a band was

determined by the Su Eermtendant General®. Appeal of a determination of status was to the
Governor-in-Council.

[49] From the time of the creation of the office of Registrar in 1951 until the amendment
of the Act in 1985, section 4 provided that the Governor-in-Council could, by proclamation,

exempt any Indians or bands from the operation of the 4ct or any part of it, including the
registration provisions and the appeal of registration protests Thus, until 1985, the
Governor-in-Council retained jurisdiction to exempt from registration and to ‘enfranchise.’

[50] The 1985 amendments removed from the Governor-in-Council the power to exempt
Indians from ss. 5 to 14.3, the Registration sections. Sections 4(2) and 4(2.1) read as
follows: ' ‘

4(2) The Governor-in-Council may by proclamation declare that
this Act or any portion thereof, except sections 5 to 14.3 or sections 37
to 41, shall not apply to

(a) any Indians or any group or band of Indians, or
(b) any reserve or any surrendered lands or any part thereof,

and may by proclamation revoke any such declaration.
[emphasis added]

4 (2.1) For greater certainty, and without restricting the generality of
subsection (2), the Govemor-in-Council shall be deemed to have had
the authority to make any declaration under subsection (2) that the
Governor-in-Council has made in respect of section 11, 12, or 14, or

any provision thereof as each section read immediately prior to April
17, 1985.

[51] Section 4(2) takes away from the Governor-in-Council the power to exempt Indians
from the sections of the Acf that determine status. This lends support to the conclusion that
Parliament intended that the Registrar have exclusive jurisdietion over determinations of
status.

[52] Section 4(2.1) deems certain prior exemption decisions valid. However, s. 4(2.1)
does not validate decisions under the voluntary enfranchisement section but only decisions
under ss. 11, 12 and 14. A review of Hansard discloses that s. 4(2.1) was drafted to preserve
the remedial orders that had been made exempting bands from the mandatory involuntary
enfranchisement provisions. In the interim period before the Indian Act could be amended,

Indian Act R.8.C. 1927, c, 98, section 2(d).

Indian Act R.8.C. 1927, c. 98, section 18.

Indian Act R.8.C. 1927, ¢. 98, section 18(2)

See for example: Indian Act, R.8.C. 1970, c.1-6, sections 4 & 9.
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certain Orders-in-Council had been made in order to rectify the effect of the discriminatory
provisions of the old A4cf in respect of Earticular bands or individuals. Section 4(2.1) was
designed to preserve these interim orders’. '

[53] ~ The 1985 amendments were designed to vest jurisdiction over registration in the
Registrar, and not the Governor-in-Council. The validation of previous proclamations by the
Governor-in-Council was circumscribed.  Only the exemptions from discriminatory
enfranchisement provisions were saved. The sections do not include the voluntary
enfranchisement provisions under consideration in this case. Had Parliament intended to
protect proclamations of voluntary enfranchisement, it was open to it to do so. I find that the
wording of the legislation is consistent with the interpretation that full jurisdiction over the
determination of registration is vested in the Registrar and pot in the Governor-in-Council.
Jurisdiction over registration remains with the Registrar even where there are prior
proclamations by the Governor-in-Council, except in the very limited circumstances set out

in s. 4(2.1). This interpretation is consistent with the evolution of the office of the Registrar

as the arbiter of registration and the removal of the Governor-in-Council from the process.
While the addition and deletion of names was, prior to 1951 the responsibility of the
Governor-in-Council or the Minister, the subsequent amendments progressively removed the
Minister and the Governor-in-Council from the process.

[54] The scope of the jurisdiction of the Registrar to determine entitlement to registration
necessarily includes the power to look behind orders by other tribunals. This issue was
addressed by the Quebec Court of Appeal in Inwu Takuaikan Uashat Mak Mani-Utenam c.
Noel.® The Quebec Court of Appeal held that the Registrar erred in refusing to look behind
an adoption order made by the Court of Quebec in determining entitlement to registration. In
that case, the registration of Mr. Noel was challenged by the band. Noel was the subject of
an adoption order as an adult. His adoptive parent claimed that she had raised Mr. Noel since
he was a small child. The First Nation disputed the adoption, claiming it had been granted on
the basis of false statements. The Court of Appeal held that the Registrar erred in “hiding
behind” the adoption judgment and not investigating and deciding the issue.

[55] There are distinctions between the Noel and the instant case, most notably the fact
that the band had been held to have no standing to challenge the adoption order. However,
the decision in Neel was that the Registrar was obliged to investigate, receive the evidence

and evaluate it. The Court did not hold that this obligation was conditional on there being no

other avenue of challenge.

[56]  The effect of the decision in Noel was that the Registrar was required to review and
determine the validity of the decision of the Court of Quebec in issuing the order. The
jurisdiction to do so is conferred by ss. 14.1 and 14.2 of the Indian Act. In my view these
sections similarly confer jurisdiction on the Registrar to review and determine the validity of

4 Canada, Parliament, Minutes of Proceedings and Evidence of the Standing Committee on Indian Affairs and
Northern Development, 33™ Parl,, No. 22 (18 April 1985) at 32:6.

° 12004} 4 CN.L.R. 66
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- an Order-in-Council where, as here, the validity of the Order—in-Council is challenged as
having been obtained through fraud.

Conclusion

[57] The role of the Registrar has evolved over successive amendments of the Indian Act
to encompass all registration decisions to the exclusion of the Governor-in-Couneil
Provisions in the 4ct ensure that the review process accords with principles of natural justice.
It would be contrary to the history and purpose of the amendments to the Indian Act and to
the principles enunciated by the Quebec Court of Appeal in Noel, for me to conclude that a
separate and distinct review process is mandated where there is a challenge to the validity of
an historical proclamation under the Indian Act. 1 therefore conclude that the Registrar had
jurisdiction to make the decision under appeal. [t is clear that, in the normal course, the
decision of the Registrar to include in, or delete from the Register, the name of a person is
challenged first by protest under s. 14.2. The Registrar is then required to investigate and a
render a decision. The decision of the Registrar on the protest may then be challenged by
way of appeal to this Court under s. 14.3(5)(a.1).

2. Did the Registrar err in her decision?
Standard of Review

[58] With respect to matters of law and the application of the law to the facts, the standard
of review is one of correctness. The standard of review applicable to matters of fact on a
s. 14.3 appeal is the “clearly wrong™ standard. The Appellants argue that the Registrar made
errors in her application of the burden of proof and that the Registrar made findings of fact
that are clearly wrong as they are not founded in the evidence.

Errors relating to the Burden of Proof

[59] Sigurdson J. in Wilson v. Canada' held that the burden of proof in a protest before
the Registrar is on the person protesting the decision to establish the grounds of protest and
the standard is the civil standard of a balance of probabilities.

[60] The burden was therefore on the Appellant to satisfy the Registrar on the balance of
probabilities that she was entitled to registration under s. 6(1)(a) of the Act.

[61] It is settled Jaw that a party need not meet the burden on each individual piece of
evidence. The burden of proof is properly applied to the ultimate issue. In R. v. Morin, the
Supreme Court of Canada quoted with approval from Thomas v. The Queen, a decision of the
New Zealand Court of Appeal.”? The trial judge in that case charged the jury in the following
language:

Now whilst each piece of evidence must be carefully examined,
because that is the accused’s right and that is your duty, the case is not

i1

Wilson v. Canada (Indian Registry, Registrar), {19991 B.C.J. No. 2510 (B.C.5.C.) paras 22-26
2 1972} N.ZLR. 34 (C.A)
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decided by a series of separate and exclusive judgments on each item
or by asking what does that by itself prove, or does it prove guilt? That
is not the process at all. It is the cumulative effect....by the Court of
Appeal.]

[62] The Court in Morin went on to observe that the “function of a standard of proof is not
the weighing of individual items of evidence but the determination of ultimate issues.” It is
an error to apply the burden of proof to each individual item of evidence rather than to the
whole of the evidence as it imnposes a more onerous burden on the party.

[63] The burden of proof is also improperly increased where the adjudicator requires
corroboration uniess the requirement for corroboration is justified in law. In R v. Seaboyer
and Gayme", the Supreme Court of Canada considered the history of the requirement for
corroboration of the evidence of sexual assault victims and observed:

The corroboration rules were also exceptions to traditional evidence
principles. Generally, “the court may act upon the uncorroborated
testimony of one witness, and such requirements as there are
concerning a plurality of witnesses, or some other confirmation of
individual testimony are exceptional” (Cross, supra, at p. 224). Certain
classes of witnesses were thought to be unreliable such as children of
tender years, accomplices and, interestingly, victims of sexual
offences, almost always women.

[64] A requirement that a party’s evidence not be accepted without corroboration
effectively imposes a greater burden of proof on that party. There is no requirement for
corroboration of the evidence of an applicant for registration under the Indian Act.

[65] The Registrar had a duty to consider the evidence presented by the Appellant and to
apply the burden of proof to the totality of the evidence and determine whether the burden
had been met. In my view, the Registrar erred in discharging this dity. She erred by
imposing a burden greater than the balance of probabilities in that she failed to consider the
evidence as a whole but imposed the burden of proof on each piece of evidence and she
imposed a requirement for corroboration where none exists at law.

[66] The decision of the Registrar is contained in a letter dated July 21, 2000. The
Registrar in her decision identified the circumstances delineated in Ms. Flood’s affidavit as
supporting her assertion that she did not know what she was signing. The Registrar
characterized these circumstances as follows:

Laura Flood’s affidavit outlines several concems with the
documentation on her enfranchisement file: she claims she never
wrote to the Indian Superintendant requesting enfranchisement; she
states that she did not leave the reserve until she was about nineteen,

¥ 11988] S.C.J. No. 80
“ [1991] $.C.1. No. 62 at para. 170
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and not at the age of about thirteen years as indicated by the Indian 2 2
Superintendant in his report; she states that she does not understand

the letter bearing her signature and dealing with the question of timber

rights; and she points out that she had two children at the date of the
Application for Enfranchisement which states that she had none. She

also asserts that she does not recall receiving the cheque for her share

of band funds and annuity. Finally, although she admits to signing the

various documents, she claims that she never understood what they

meant, and in particular, that she did not know she was giving up her

Indian status.

0

[67] The Registrar then considers each of the enumerated concerns and rejects each one -

individually. The Registrar does not consider the circumstantial evidence as a whole in
conjunction with the direct evidence of Ms. Flood. In approaching the evidence in this
fashion, the Registrar erred in law.

[68] The written decision of the Registrar deals with the primary submission of the
Appellant: that she did not know what she was signing when she signed the enfranchisement
documents. The Registrar states: “You have not provided any evidence fo show that she
was not aware she had been enfranchised, other than her own unsupported assertions
that she signed numerous papers without knowing what they were...Laura Flood does
not deny signing the various letters and application forms and you have not provided any
corroborative evidence to establish that she was unaware of the effect of the papers she
signed.” [Emphasis added.]

[69] The report of the Indian Superintendant indicates that Laura Flood left the reserve at
age thirteen. Ms. Flood swears in her affidavit that she did not leave until about age
nineteen. Ms. Flood points to the error in the report as confirmation that she did not prepare
the document as she would have known the date that she left reserve. Ms. Flood provided
pay lists for the relevant time period to confirm that she was living with her parents on the
reserve. The pay lists show that she was listed with her parents from her birth up until 1939.
The Registrar considered this point in the following passage:

In regard to the length of time she spent away from the reserve, you
have provided copies of pay lists showing that she was listed with her
parents from her birth up to 1939. This does not necessarily prove that
she was not living elsewhere, since her father could have received her
treaty payments on her behalf even if she was absent. Our records do
not specifically confirm that the Batisse family lived on the reserve. In
1945, the family’s payments were received by an adult son which
suggests that the rest of the family was absent for at least part of that
year. In any event, the actual length of time she spent away from the
reserve was not a vital factor in determining whether she could be
enfranchised, so an inaccuracy in the Superintendant’s report in this
regard does not invalidate the enfranchisement.  Finally, the
Superintendant’s information on this point may have come from Laura
Flood herself, or from her relatives or acquaintances.
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- [70] The Registrar erred in several respects in her analysis of this evidence. The most
significant error is that she imposed a burden of proof on the Appellant beyond the civil
standard. She says: “This does not necessarily prove that she was not living somewhere else”
and, “Our records do not specifically confirm that the Batisse family lived on the reserve.”
Moreover, the passage is an example of the Registrar requiring the Appellant to provide
corroborative evidence. There is no such requirement. FEven if some confirmatory
circumstantial evidence were required, it is an error to require the individual pieces of
evidence to meet even the lower standard of the balance of probabilities before using the
circumstantial evidence to assess the evidence as a whole.

Findings of Fact that were Speculative and not Founded on the Evidence

[71] In addition to the errors of law alleged, the Appellants argue that the Registrar erred
in her findings of fact.

{721 Ms. Flood swore in her affidavit that she did not write to the Superintendent
requesting enfranchisement. In response to this statement the Registrar encloses 2 copy of
the letter bearing Ms. Flood’s signature (then Laura Batisse) and states: “This letter appears
to have been prepared by someone with the initials ‘R.L.S.”. These are also the initials of the
person who witnesses [sic] her application for Enfranchisement: this may have been the
same person. Perhaps if Laura Flood can recall who this person was, she may then be able to
recall the circumstances under which her letter requesting enfranchisement was written.”
The Registrar appears to ignore the accepted fact that Ms. Flood could not read or write at the
time that the letters were signed. She speculates that Ms. Flood may have known the person
who prepared the letter, but there is no evidentiary foundation for that inference. She appears
to need further information from Ms. Flood but does not provide her with an opportunity to
respond.

[73] The enfranchisement application stated that Ms. Flood had no children when in fact
she had two children at the time. The Registrar deals with this as follows:

In regard to her children, since they were not registered Indians at the
time she enfranchised, they could not be enfranchised, and were not
entitled to shares of band funds. This probably explains why they
were not named on the enfranchisement application — she could not
apply for the enfranchisement of her children because they did not
have Indian status, so it was not necessary to name them on her
application.

[74] The Registrar speculates that Ms. Flood wrote that she had no children when she
really had two children because of the impact on enfranchisement. There is no evidence that
Ms. Flood decided to leave her chiidren off the application deliberately. The only evidence
is to the contrary.

[75] Ms. Flood deposed that she did not write the letter dated October 31, 1952 concerning
the sale of timber rights and did not have any understanding of the timber rights referred to in
the letter. She also stated that she did not remember receiving a cheque for her share of band

2008 CanLlil 8810 (ON 5.C.)



16- ~ 228

-funds. The Registrar checked the records available fo the Ministry. No record of a cheque to

Laura Batisse  was located. However, the Registrar concludes that the cheqgue and
enfranchisement card were “probably delivered to her at the same time.” There is no
evidence to support the assumption made by the Registrar. '

Conclusions

[76] In deciding the protest in the instant case, the Registrar failed to consider the
cumulative effect of the evidence but weighed each individual piece of evidence and
subjected to a standard of scrutiny far more onerous than the civil standard of proof.

[77] There is no legal requirement for corroboration before an application for registration
under the Indian Act is accepted and the Registrar erred in holding the Appellant to this
standard. The Registrar further erred in considering the potentially confirmatory evidence in
a piecemeal fashion rather than considering the cumulative effect of the evidence. In
subjecting each piece of evidence to scrutiny the Registrar in two instances held the
Appellant to a higher standard of proof than the civil standard.

[78] The Registrar also erred in her findings of fact in that she speculated and made
findings based on a complete absence of evidence.

[79] In light of my findings with respect to the errors in the decision of the Registrar it is
unnecessary to consider the arguments of the Appellants that the Registrar failed to consider
the arguments of the Appellants that the enfranchisement was an unconscionable bargain and
that the Minister and the Registrar breached a fiduciary duty to the Appellants.

V. REMEDY
[80] The Appellants seek an order allowing the appeal and:
I. Declaring the 1952 Order-in-Council void ab initio;

2. Ordering the Laura Mary Flood (nee Batisse), born March 1, 1926, be added
to the Indian Register pursuant to s. 6(1)(a) of the Indian Act, R.S.C. 1985, c. [;

3. Ordering that Dorothy Ann Flood (nee Batisse), born February 25, 1954, be
added to the Indian Register pursuant to s. 6(1)(a) of the 4cf; and,

4. Ordering that Angel Swe Larkman (now known as Angel Etches) bomn
January 5, 1972, be added to the Indian register pursuant to s. 6(1)(a) of the 4ct.

[81] As set out above, in my view the Registrar had the jurisdiction to register the
Appellants under s. 6(1)(a) without declaring the Order-in-Council void. The jurisdiction of
the Registrar is not circumscribed by the prior decisions of the Governor-in-Council except
in the limited circumstances set out in s. 4(2.1) of the 4cf which are inapplicable to the case
at bar. Therefore, it is not necessary for the Order-in-Council to be declared void in order for
the Appellants to be registered under s. 6(1)(a) of the Act.
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[82] I have found that the Registrar had jurisdiction to decide whether Laura Flood was
entitled to registration under s, 6(1){a) on the basis that the enfranchisement was not valid.
The Registrar exercised that jurisdiction and made a determination that the enfranchisement
was valid. In so concluding the Registrar made several errors. The decision cannot stand.
There is a full record before me on the appeal and based on that record, I am satisfied that the
Appellants met the onus upon them to prove on the balance of probabilities that the
enfranchisement of Laura Flood was not valid and that Laura Flood and her descendants are
entitled to registration under s. 6(1)(a) of the Indian Act.

[83] I order that the Appellants each be registered pursuant to s. 6(1)(a) of the Indiaﬁ Act.

Forestell J.

DATE: March 5, 2608

-
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This is Exhibit “SS” referred to in the
Affidavit of Angel Sue Larkman swom
Before me, on this &{-, day of February, 2011.
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dated March 5, 2008, with reasons reported at (2008), 89 O.R. (3d) 599.

Rouleau J.A.:

L OVERVIEW

[1]  Prior to the 1985 amendments to the Jndian Act, it was possible to surrender one’s
legal status as an Indian and one’s membership in a Band in exchange for Canadian
citizenship and the right to hold land in fee simple through “enfranchisement”. Once a
person had been enfranchised, their descendants also lost their right to Indian status. The
purpose of enfranchisement was to facilitate the federal government’s attempts to
assimilate Aboriginal peoples into the mainstream population. The Royal Commission
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on Aboriginal Peoples described enfranchisement as being amongst the most “oppressive
amendments and practices” in the history of the Indian Act: see Report of the Royal
Commission on Aboriginal Peoples: Looking Forward, Looking Back, vol. 1 (Ottawa:
Canada Communication Group Publishing) at pp. 282 and 286. The federal government
has attempted to redress the effects of enfranchisement; however, as explained below, in
some instances, the remedy may be seen as incomplete.

[2] In 1952, Laura Flood was ostensibly voluntarily enfranchised by an Order-in-
Council. Her position, however, is that the enfranchisement was obtained by fraud. In
1985, the Indian Act was amended to allow those who had previously lost their Indian
status for a variety of reasons to re-register. Laura Flood applied to the Registrar of the
Indian Register, and was registered pursuant to s. 6(1)(d) of the Indian Act, R.S.C. 1985,
c. 1-5, which allows for the registration of those who had been previously enfranchised
voluntarily. Because she re-registered after having been enfranchised, her daughter,
Dorothy Flood, was required to register pursuant to s. 6(2). Since the descendants of
those registered under s. 6(2) are not entitled to registration, Dorothy Flood’s daughter,
Angel Larkman, was not entitled to be registered as an Indian. Laura Flood, Dorothy
Flood, and Angel Larkman (collectively, the respondents) appealed to the Registrar
seeking registration pursuant to s. 6(1)(a). The Registrar refused and the respondents
appealed to the Superior Court seeking to have Laura Flood registered as if she had never
been enfranchised. This would result in her registration being made pursuant to s.
6(1)(a), which would, in turn, if certain conditions were met, secure entitlement to
registration for her descendants as well. The Superior Court judge allowed the appeal
and the Crown appeals to this court.

[3]  The central issue on this appeal is whether, in carrying out the duties prescribed by
statute, the Registrar has the authority or the discretion to look behind an Order-in-
Council enfranchising someone and to rule on its validity.

IL FACTS
1) Enfranchisement of Laura Flood

[4] Laura Flood (née Batisse) was born on March 1, 1926, in Matachewan, Ontario.
She is a member of the Matachewan First Nation, and was registered there as “Laura
Batisse” in accordance with the Indian Act, S.C. 1951, c. 29.

[5] A request for Laura Batisse’s enfranchisement was granted by Order-in-Council
P.C. 4582 dated December 4, 1952 pursuant to the Indian 4ct. At that time, a person who
was enfranchised was entitled to one per capita share of the capital and revenue monies
held on behalf of the Band, and an amount equal to the amount that the person would
have received during the next twenty years under the applicable treaty. In Laura Flood’s
case, this amounted to $82.23. Laura Flood swore that she never received the $82.23 that
was owed to her. As a result of enfranchisement, Laura Flood lost her interest in the
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reserve land, and lost all legislative benefits that flow to Indians, such as the right to

reside on the reserve, the right to a tax exemption, and the right to vote in Band elections.
2) 1985 Amendments to the Indian Act

[6] In 1985, the federal government introduced Bill C-31 in order to eliminate the
assimilation policies embodied in the Indian Act; it did so by removing the voluntary and
involuntary enfranchisement provisions. In addition, the amendments allowed for the re-
registering of those who had been enfranchised. Sections 6(1) and 6(2) specify who is
entitled to be registered as an Indian:

6. (1) Subject to section 7, a person

is entitled to be registered if 6. (1) Sous réserve de Particle 7, une

personne a le droit d’étre inscrite si elle

(a) that person was registered or remplit une des conditions suivantes :

entitled to be registered
immediately prior to April 17,
1985;

(b) that person is a member of a
body of persons that has been
declared by the Governor in
Council on or after April 17, 1985
1o be a band for the purposes of
this Act;

(c) the name of that person was
omitted or deleted from the Indian
Register, or from a band list prior
to September 4, 1951, under
subparagraph 12(1)(a)(iv),
paragraph 12(1)(b) or subsection
12(2) or under subparagraph
12(1)(a)(iii) pursuant to an order
made under subsection 109(2), as
each provision read immediately
prior to April 17, 1985, or under
any former provision of this Act
relating to the same subject-matter
as any of those provisions;

{d} the name of that person was
omitted or deleted from the Indian
Register, or from a band list prior
to September 4, 1951, under
subparagraph 12(1)(a)(iii)
pursuant to an order made under
subsection 109(1), as each

a) elle était inscrite ou avait le droit
de Pétre le 16 avril 1985;

b) elle est membre d’un groupe de
personnes déclaré par le gouverneur
en conseil aprés le 16 avril 1985
étre une bande pour ’application de
la présente loi;

¢) son nom a été omis ou retranché
du registre des Indiens ou, avant le
4 septembre 1951, d’une liste de
bande, en vertu du sous-alinéa
12(M)a)(iv), de I'alinéa 12(1)5) ou
du paragraphe 12(2) ou en vertu du
sous-alinéa 12(1)a)(iti)
conformément 4 une ordonnance
prise en vertu du paragraphe 109(2),
dans leur version antérieure au 17
avril 1985, ou en vertu de foute
disposition antérieure de la présente
loi portant sur le méme sujet que
celui d’une de ces dispositions;

d) son nom a été omis ou retranché
du registre des Indiens ou, avant le
4 septembre 1951, d’une liste de
bande, en verfu du sous-alinéa
12(1)a)(iii) conformément & une
ordonnance prise en vertu du
paragraphe  109(1), dans leur
version antérieure au 17 avril 1985,
ou en vertu de toute disposition
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provision read immediately prior
to April 17, 1985, or under any
former provision of this Act
relating to the same subject-matter
as any of those provisions;

(e) the name of that person was
omitied or deleted from the Indian
Register, or from a band list prior
to September 4, 1951,

(i) under section 13, as it read
immediately prior to
September 4, 1951, or under
any former provision of this
Act relating to the same
subject-matter as that section,
or

(if) under section 111, as it
read immediately prior to
Tuly 1, 1920, or under any
former provision of this Act
relating to the same subject-
matter as that section; or
(f) that person is a person both of
whose parents are or, if no longer
living, were at the time of death
entitled to be registered under this
section.

(2) Subject to section 7, a person is
entitled to be registered if that person
is a person one of whose parents is
or, if no longer living, was at the
time of death entitled to be registered
under subsection (1).

-

antérieure de la présente loi portant
sur le méme sujet que celui d’une
de ces dispositions;

€) son nom a ét¢ omis ou retranché
du regisire des Indiens ou, avant le
4 septembre 1951, d’une liste de
bande :

(i) soit en vertu de 'article 13,
dans sa version antérieure au 4
septembre 1951, ou en vertu de
toute disposition antérieure de la
présente loi portant sur le méme
sujet que celui de cet article,

(ii) soit en vertu de Particle 111,
dans sa version antérieure au 1%
juillet 1920, ou en vertu de toute
disposition antérieure de la
présente loi portant sur le méme
sujet que celul de cet article;

/) ses parents ont tous deux le droit

2

d’étre inscrits en vertu du présent

article ou, s’ils sont décédés,

avaient ce droit a la date de leur

décés.
(2) Sous réserve de 'article 7, une
personne a le droit d’&tre inscrite si I'un
de ses parents a le droit d’étre inscrit en
vertu du paragraphe (1) ou, s’il est
décédé, avait ce droit a la date de son
déces. '

ey

2

[7]  If a person had been voluntarily enfranchised, he or she would not have been
“entitled to be registered” prior to the 1985 amendments to the Indian Act. That person
would not, therefore, be registered pursuant to s. 6(1)(a). Instead, she would be registered
pursuant to s. 6(1)(d). The difference is significant because the children of a woman
registered pursuant to s. 6(1)(a), who are bomn prior to April 17, 1985, who are
illegitimate or whose father was an Indian, would themselves be “entitled to be

B
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registered” prior to the 1985 amendments to the Act. As a result, these children would
also be entitled to registration pursuant to s. 6(1)(2). In contrast, the children of women
who are registered pursuant to s. 6(1)(d), and who do not meet the criteria of any of the
subsections under s. 6(1), can only be registered pursuant to s. 6(2). A person whose
parent is registered pursuant to s. 6(2) is not entitled to be registered under the Indian Act
(unless of course entitlement to registration flows to this person from the other parent).
In this way, the statutory provisions aimed at redressing the previous enfranchisement
regime appear to treat descendants of an enfranchised person differently than the
descendants of a person who was never enfranchised.

3) Registration

[8] Laura Flood applied to be added to the Indian register on September 12, 1985, and
was informed by the Registrar on March 25, 1987 that she had been registered in
accordance with s. 6(1)(d). When Dorothy Flood, Laura Flood’s daughter, applied to be
added to the Indian register along with her children, she was advised by the Registrar that
she was registered under s. 6(2), but that her children, including Angel Larkman, were
not entitled to registration. ,

[9] Beginning on April 7, 1995, the respondents, and Aboriginal Legal Services of
Toronto (ALST) on behalf of the respondents, wrote to the Registrar on multiple
occasions requesting that Laura and Dorothy Flood be registered pursuant to s. 6(1)(a).
They argued that Laura Flood’s enfranchisement was invalid as it had been obtained by
fraud. The Registrar responded that there was no reason to revisit the earlier decisions.
On November 26, 1996, ALST again wrote to the Registrar asking the Registrar to
investigate the validity of Laura Flood’s enfranchisement. The Registrar agreed to do so
and by means of a letter dated August 18, 1997 conveyed her conclusion that Laura
Flood’s enfranchisement was valid.

[10] On August 17, 1998, a notice of protest of the Registrar’s decision was filed on
behalf of Laura Flood and Angel Larkman. The various affidavits filed by Laura Flood
explained, among other things, that:

(a)  in 1952, the only words that she was able to read or write were her first and
last name;

(b)  she did not draft any letters in 1952 addressed to J. Marleau, Indian agent
for Sturgeon Falls, purporting to request enfranchisement, nor did she
request that they be drafted on her behalf;

(c) the 1952 correspondence and application contain numerous errors and
anomalies such as the statement that Laura Flood lived away from the
reserve for thirteen years rather than the correct figure of seven, and the
omission of the names of her two sons; and
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(d) it is unlikely that she would instruct the Indian agent to proceed with hep

256

application despite the fact that by doing so she would lose her timber -

royalties when she did not know what a timber royalty was.

[11] Although she acknowledges that the signatwre on the application for
enfranchisement is hers, Laura Flood states that she did not know what she was signing.
According to Laura Flood, Chief Alfred Batisse and the Indian agent requested that she
sign the document in 1952. She trusted her Chief and always obeyed the instructions of
the Indian agent. She did not know nor was she told that she would be giving up her
Indian status by signing the document. She states that had she known, she would never
have signed if.

[12] By letter dated July 21, 2000, the Registrar responded to the notice of protest
confirming her earlier decision declaring that the enfranchisement was valid and
declining to alter the registration status of the respondents.

4) The decision of the Superior Court

[13] On appeal, the Superior Court judge found that the Registrar had engaged in
speculation and had made findings based on a complete absence of evidence. Further, the
Registrar erred by imposing on Laura Flood the burden of proving each individual piece
of evidence rather than addressing the burden of proof on the basis of the evidence as a
whole, and by imposing a requirement for corroberation where none exists at law. The
Superior Court judge then concluded that Laura Flood had demonstrated that the
enfranchisement was invalid.

[14] The Superior Court judge also considered the issue of jurisdiction. The Crown’s
position was that in issuing the Order-in-Council enfranchising Laura Flood, the
Governor-in-Council acted as a federal board, commission or other fribunal as defined in
s. 2 of the Federal Courts Act, R.8.C. 1985, c. F-7. Pursuant to s. 18 of the Federal
Courts Act, the Federal Court has the exclusive jurisdiction to review the validity of the
Order-in-Council. As a result, neither the Registrar nor the Superior Cowt could look
behind the Order-in-Council.

[15] The Superior Court judge disagreed with the Crown’s position and found that the
Indian Act conferred jurisdiction on the Registrar to determine whether an individual is
entitled to registration as well as the provision under which the individual is entitled to be
registered. She concluded that the Registrar’s jurisdiction is not circumscribed by prior
enfranchisement decisions of the Governor-in-Council except in limited circumstances
not applicable in the present case. Accordingly, the Superior Court judge allowed the
appeal and ordered that Laura Flood, Dorothy Flood and Angel Larkman each be
registered pursuant to s. 6(1)(a) of the Indian Act.

1. ISSUES
[16] On appeal the Crown submits that the Superior Court judge erred as follows:

2008 ONCA 182 {Canlil)



Page: 7 “ | 237

(a) in holding that the Registrar had the jurisdiction to register Laura Flood
pursuant to s. 6(1)(a) despite the existence of a valid Order-in-Council
declaring Laura Flood enfranchised;

(b) in holding that the Registrar failed to apply the appropriate burden of proof to
the totality of the evidence and in findirig that the Registrar was clearly
wrong; and

(c) in concluding that the respondents are entitled to registration under s. 6(1)(2)
as the Registrar failed to make the essential findings of fact necessary to
support such a conclusion.

[17] For the reasons that follow, [ have concluded that the Superior Court judge erred
in finding that the Registrar could look behind a valid Order-in-Council. As a result, I
would allow the appeal on the first ground and need not address the second and third.

IV. DISCUSSION
[18] The respondents maintain that the Superior Court judge was correct in concluding
that each of the respondents should be registered pursuant to s. 6(1)(a). In support of that
position, the respondents’ principal submissions were as follows:
1.  The Registrar has the discretion to look behind an Order-in-

Council. Support for this proposition can be found in the

Quebec Court of Appeal’s decision in Innu Takuaikan

Uashat mak Mani-Utenam v. Noél, [2004] 4 CN.L.R. 66;

2. An “entitlement” to registration under s. 6(1)(a) can be
found to exist despite the Order-in-Council if the
respondents can show that the Order-in-Council was
obtained by fraud. Sections 4(2) and 4(2.1) of the Indian
Act lend support to this conclusion; and

3. As a result of the Federal Cowrt’s decision in Callihoo v.
Canada (Minister of Indian Affairs and Northern
Development), [2005] 1 CN.LR. 1 (F.C.T.D.), all questions
relating to registration under the Indian Act are to be heard
in the provincial superior courts and not in Federal Court. It
is the Superior Court therefore that has the jurisdiction to
deem the Order-in-Council to be invalid.

[19] 1will deal with each of these submissions in turn.
1) Does the Registrar have discretion to look behind an Order-in-Council?

a) The Order-in-Council
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[20] The Order-in-Council enfranchising Laura Flood has never been revoked. An
Order-in-Council is presumed to be valid until it is set aside or otherwise found to be
invalid by a court of competent jurisdiction: see The Rt Hon The Lord Woolf, Jeffrey
Jowell & Andrew Le Sueur, De Smith’s Judicial Review, 6™ ed. (London: Sweet &
Maxwell, 2007) at para. 4-061. Until it is invalidated, the order remains legally effective:
see Gladstone Petroleum Ltd. v. Husky Qil (Alberta) Ltd) (1982), 140 D.L.R. (3d) 701
(Sask. C.A.), at pp. 723-725, leave to appeal refused, [1982] 2 S.C.R. vii; F. Hoffmann-
La Roche & Co. A.G. v. Secretary of State for Trade and Industry, {1975} A.C. 295 (H.L.
Eng.), at pp. 319-320; and Smith v. East Elloe Rural District Council, [1956] A.C. 736
(H.L. Eng.), at pp. 769-770.

[21] Under s. 2(1) of the Federal Courts Act, R.S.C. 1985, c. F-7, the Governor-in-
Council, in issuing orders pursuant to the Jndian Act, is considered to be a “federal board,
commission or other tribunal”. As a result, ss. 18 and 18.1 of the Federal Courts Act
provide that the Federal Court has the exclusive jurisdiction to review the lawfulness of
such orders and to order judicial review remedies in respect of these. Neither the
Registrar nor a provincial superior court (or any other court enumerated in s. 96 of the
Constitution Act, 1867) has the authority to set aside such orders and no application has
been brought before the Federal Court seeking such relief.

[22] The Registrar, therefore, is bound by a valid and subsisting Order-in-Council
enfranchising Laura Flood.

b) The impact of the 1985 amendments to the Indian Act

[23] Section 6 of the Indian Act, as amended in 1985, creates a comprehensive set of
categories of persons having the right to registration. Prior to the 1985 amendments, an
enfranchised person did not have the right to be registered as an Indian. The 1985
amendments now allow a person who has been voluntarily or involuntarily enfranchised
to regain their status as an Indian and to be registered. Registration of involuntarily
enfranchised persons is pursuant to s. 6(1)(c) and registration of voluntarily enfranchised
persons is pursuant to s. 6(1)(d). As explained earlier, registration pursuant to those
subsections does not put the person into the same position as if the person had never been
enfranchised. As these provisions are not being challenged in this proceeding, the

Registrar and the court are to apply the legislative provisions, whether or not those -

provisions are viewed as fair.

[24] Section 6 tasks the Registrar with the responsibility to assess all applications or
registrations and to process them in accordance with the provisions set out therein. The
Registrar’s authority is set out in s. 5(3). The Registrar is to “add to or delete from the
Indian Register the name of any person who, in accordance with this Act, is entitled or
not entitled, as the case may be, to have his name included in the Indian Register”
(emphasis added).

"7
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[25] As set out in Canada (Indian and Northern Affairs) v. Sinclair (2001), 200 D.L.R.
(4™) 347 (F.C.T.D.), at para. 76, the Registrar, in discharging the duties and functions
under the Act, '

does not exercise any discretion in the sense of having been

given a choice of options within a statutorily imposed set of

boundaries (see, Baker v. Canada (Minister of Citizenship

and Immigration, [1999] 2 S.C.R. 817 at 852, 174 D.LR.

(4™) 193 [para. 52]). Rather, the Registrar’s principal task is

to find the facts, based on the record, relevant to entitlement

to registration and then apply those facts to the law. Counsel

for the applicants aptly described the Registrar as an historian

looking to see if there was evidence of entitlement to

registration.’

[26] The Registrar is not any given any discretion and the exercise of power must be in
accordance with the statutory regime created by Parliament: see Dunmsmuir v. New
Brunswick, [2008] 1 S.C.R. 190, at para. 29, and Bapfiste v. Canada (Registrar of Indian
and Northern Affairs), [2001] 2 CN.L.R. 19 (Sask. Q.B.), at para. 11.

¢) Laura Flood’s application for registration

[271 When Laura Flood presented her application for registration, the Registrar
correctly determined that there was a valid existing Order-in-Council enfranchising Laura
Flood. Applying the Act, the only basis upon which Laura Flood was “entitled” to be
registered was, as provided in s. 6(1)(d), that her name had been “omitted or deleted from
the Indian Register ... under subparagraph 12(1)(a)(iii) pursuant to an [enfranchisement]
order made under subsectionn 109(1), as each provision read immediately prior to April
17, 1985”, The Registrar could not ignore the existence of the Order-in-Council nor the
fact that Laura Flood’s name had been previously deleted from the Register pursuant to
that Order-in-Council. Registration was not available under any other subsection of s. 6.

[28] Nothing in the Act vests the Registrar with authority to look behind an Order-in-
Council. The Registrar cannot question or challenge the legality or the propriety of a
subsisting Order-in-Council. The Registrar administers the Act and, in essence, the
statute directs the Registrar to register someone in Laura Flood’s circumstances pursuant
to s. 6(1)(d).

d) The Inrnu decision

' Although on appeal this decision was set aside on jurisdictional grounds, po negative comments were made
concerning the description of the Registrar’s role: see Canada (Registrar, Indian Register, Indian and Northern
Affairs) v. Sinclair, [2004] 2 CNLR. 15 (F.CA)..
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[29]1 The respondents rely on Innu Takuaikan Uashat mak Mani-Utenam v. Noél,
[2004] 4 CN.L.R. 66 (Qc. C.A.), for the proposition that the Registrar was entitled to
look behind an Order-in-Council when determining entitlement fo registration under the
Act. In Innu, the Quebec Court of Appeal held that the Registrar, when determining
entitlement to registration, erred in refusing to lcok beyond an adoption order that had
been made by the Court of Quebec. The Quebec Court of Appeal reasoned that the
Registrar could not simply accept the adoption order as being determinative of the issue
of whether the applicant met the definition of child in the Indian Act, but rather was
obligated to investigate, receive evidence, evaluate it, and decide the issue.

[30] Ido not view the Innu decision as being of assistance to the respondents. I say so
for two reasons. First, in Innu, the Registrar was presented with an adoption order made
when the applicant was thirty-seven years old. Under Quebec law, it was not always
necessery for an adult adoptee seeking an adoption order to show that an in Joco parentis
situation had existed while the adoptee was a minor.” Although the court granting the
adoption order in /nnu accepted the applicant’s evidence that an in loco parentis situation
existed when the applicant was a minor, the Band challenging the applicant’s eligibility
to be registered on the Band list was not a party to the adoption proceedings. The Band
relied on the Indian and Northern Affairs Canada (INAC) policy which stipulates that in
order to acquire entitlement to Indian status through adoption, individuals who were
adopted as adults must demonstrate that they were adopted in all practical senses of the
term while still a minor. The applicant in Jnru provided, in addition to his adoption order,
sworn statements seeking to establish that he had been raised by a status Indian,

[31] The Band Council protested the addition of the applicant’s name to its Band list. It
claimed that the adoption order had been obtained on the basis of false statements and
provided affidavit evidence stating that the applicant had not been brought up by a status
Indian. The Registrar held that it was beyond her jurisdiction to resolve the ratter; in
order for the Band’s protest to succeed, it must first have the adoption order declared null
and void by a court. The Quebec Court of Appeal held that the Registrar erred in failing
to exercise the jurisdiction conferred on her by ss. 14.2(5) and (6) of the Indian Act,
which require the Registrar to “cause an investigation to be made”, receive evidence, and
“render a decision” when a protest is made. The Registrar could not rely solely on the
adoption order. An adoption order obtained as an adult was not determinative because
the applicant also had to show that the adoption occurred when the applicant was a minor,
pursuant to the INAC policy.

[32] Second, Orders-in-Council are quite different from adoption orders made by a
provincial court. Orders-in-Council were an integral part of the Indian Act and are the
. specific instruments that are determinative of the right of an applicant to be registered

? Article 545 of the Civil Code of Quebec, 5.Q. 1991, ¢. 64, states: “No person of full age may be adopted except by
the persons who stood in loco parentis towards him when he was a minor. The court, however, may dispense with
this requirement in the interest of the person to be adopted.”

2008 ONCA 182 (CanLit)
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pursuant to ss. 6(1)(c) and 6(1)(d). Where the Registrar is satisfied that an applicant was
enfranchised by an Order-in-Council, the Act directs the Registrar to register the
individual under s. 6(1)(c) where the enfranchisement was involuntary and under
8. 6(1)(d) where it was voluntary. By conferring on the Registrar the power to conduct an
investigation pursuant to ss. 14.2(5) and (6), Parliament did not, however, make the
Registrar into a cowrt of competent jurisdiction with the power to judicially review
existing Orders-in-Council or the discretion to disregard Orders-in-Council that can be
viewed as having been obtained by fraud.

2) Does an “entitlement” to registration under s. 6(1)(a) exist if the Order-in-
Council is viewed as having been fraudulently obtained?

a) The proper reading of entitlemént in's. 6(1)(a)

[33] The respondents also argue that it was open to the Registrar and therefore to the
Superior Court on appeal to find that Laura Flood was “entitled” to be registered under s.
6(1)a) if they concluded that Laura Flood had established that the Order-in-Council was
obtained by fraud. In other words, the term “entitled” is sufficiently broad such that if the
Registrar is satisfied that the Order-in-Council was obtained by fraud, the Registrar could
conclude that an “entitlement” had been made out.

[34] In my view, the fact that Laura Flood may be able to prove that the Order-in-
Council was obtained by fraud does not create an “entitlement” to registration under
s. 6(1)(a). Reading the section as a whole and in context, it is clear to me that the
entitlement contemplated in s. 6(1)(a) is a right (the French version of the statute uses the
term “droit”) based on the status of the applicant when the Registrar is called upon to
make a deterrnination. At that point, Laura Flood was a person whose name had been
“omitted or deleted from the Indian Register ... under subparagraph 12(1)}a)(iii) pursuant
to an order made under subsection 109(1), as each provision read immediately prior to
April 17, 1985”. As at April 16, 1985, s. 12(1)(a)(iii) of the Act provided that a person
who is enfranchised is “not entitled to be registered”. Uniil the Order-in-Council is set
aside, therefore, Laura Flood is not a person “entitled to be registered immediately prior
to April 17, 1985”.
b) The impact of ss. 4(2) and 4(2.1) of the Indian Act

[351 The respondents further argue that ss. 4(2) and 4(2.1) of the Act show that
Parliament intended that the Registrar was to have exclusive jurisdiction to determine
Indian status and that a separate process to review decisions of the Governor-in-Council
affecting registration would be contrary to the letter and spirit of the legislation and the
intent of Parliament.

[36] Prior to the 1985 amendments to the Indian Act, the Governor-in-Council could
exempt any Indians or Bands from any part of the Indian Act, including the registration
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-provisions. The 1985 amendments, however, removed from the Governor-in-Council the
authority to exempt Indians from the registration sections of the Indian Act and this, in
the respondents’ view, lends support to the conclusion that it was intended that the
Registrar have exclusive jurisdiction over the determination of status.

[37] In addition, s. 4(2.1) of the Act deems certain prior enfranchisement exemption
decisions by the Governor-in-Council to be still valid. The purpose of this section was to
preserve the interim orders exempting Bands from the mandatory involuntary
enfranchisement provisions. These interim orders had been made in order to rectify the
effect of the discriminatory provisions of the old Indian Act in the period before the Act
could be amended. The respondents argue that because the 1985 amendments explicitly
preserved the validity of some prior orders but were silent respecting voluntary Orders-
in-Council, this suggests that Parliament intended that full jurisdiction over the
determination of registration was now vested in the Registrar and not in the Governor-in-
Council. Prior proclamations of the Governor-in-Council (except those specifically
addressed in s. 4(2.1)) would, therefore, not be binding on the Registrar., Pursuant to the
1985 amendments, the Registrar had become the final arbiter of registration and the
Governor-in-Council had been removed from the process. I disagree.

[38] In my view, these provisions are of no assistance in addressing whether the
Registrar has the discretion to ignore or overturn Orders-in-Council. While it is true that
s. 4(2.1) makes specific reference to the Governor-in-Council being deemed to have had
the power to make orders exempting Bands from the mandatory involuntary
enfranchisement provisions of the Act as it read prior to 1985, it does not follow, in my
view, that all other orders of the Governor-in-Council made prior to 1985 are voided or
are to be taken as having been made without authority. If that were so none of the
enfranchisement orders made before 1985 would be subsisting and ss. 6(1)(c) and 6(1)(d)
would serve no purpose.

{39] Further, I do not interpret these sections as transferring the jurisdiction of the
Governor-in-Council regarding Orders-in-Council to the Registrar, The fact that the
1985 amendments removed the Governor-in-Council’s power to enfranchise persons does
not, by implication, mean that the power to reverse enfranchisement decisions has been
conferred on the Registrar. The Act specifically provides how the Registrar is to deal
with applications by enfranchised persons. There is no statutory proviston that, explicitly
or implicitly, gives the Registrar authority to set aside or ignore Orders-in-Council.

[40] It is not for this court to decide the manner in which the Order-in-Council may be
set aside.

3) Does the challenge to the Order-in-Council have to be brought in Federal Court?

a) The Callihoo decision

2009 ONCA 182 (CanlLll)
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[41] The respondents also argue that Callihoo v. Canada (Minister of Indian Affairs
and Northern Development), [2005] 1 CN.L.R. 1 (F.C.T.D.), affirmed by 2008 FCA 368,
stands for the proposition that, by providing that an appeal from a Registrar’s order is to a
provincial superior court, the Federal Court no longer has jurisdiction to deal with
questions relating to Indian status. As a result, the jurisdiction of the Registrar and of the
provincial superior court should be taken to extend to declaring invalid or at a minimum
looking behind Orders-in-Council that impact on a person’s Indian status. I disagree.

[42] Callihoo simply stands for the proposition that an appeal from a Registrar’s
decision is to the provincial superior court and that a Registrar’s decision cannot be
circumvented by going to the Federal Cowrt. In Callihoo, the applicant sought a
declaration in Federal Court that she was entitled to registration. In effect, what she was
doing was trying to reverse the Registrar’s previous refusal to register her. The court
properly concluded that pursuant to the statute, any attempt to overhun the Registrar’s
decision has to be brought in the provincial superior court. The case before us is quite
different. Here the respondents are frying to circumvent an existing Order-in-Council,
not a decision of the Registrar. In my view, therefore, Callihoo has no application.

b) Does the Superior Court have the jurisdiction to deem the Order-in-
Council invalid?

[43] TIhave concluded that the Registrar could not look behind or set aside the Order-in-
Council nor, in exercising authority conferred by statute, could the Registrar register
Laura Flood under a section of the Act as if the Order-in-Council did not exist or was not
binding. As the Superior Court is sifting on appeal from the Registrar’s decision, the
Superior Court’s anthority is that of the Registrar. Because the Registrar is bound by the
Order-in-Council, so is the Superior Court.

[44] The present case is different from the recent decision of this court in four matters
heard together relating to the Superior Court’s jurisdiction over civil claims arising from
administrative decisions of federal boards, commissions or other tribunals: see TeleZone
Inc. v. (Canada) Attorney General, 2008 ONCA 892. Those claims invoked, in part, the
inherent jurisdiction of provincial superior courts to hear claims properly brought before
it. Our court concluded that, by granting the Federal Court exclusive jurisdiction over
judicial review of decisions by federal boards, commissions or other tribunals, Parliament
had not clearly and explicitly removed the Superior Court’s power to decide civil
disputes arising from those administrative decisions.

[45] In the present case, the Superior Court draws its authority from the statute itself.
The proceeding is a statutory appeal of the Registrar’s decision. There is no distinet civil
claim being advanced, no independent cause of action alleged, nor is the inherent
jurisdiction of the court being brought into play as in the TeleZone case. As a result, the
court’s jurisdiction is, in effect, the same as the jurisdiction of the Registrar.
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V. CONCLUSION

[461 In order to achieve the results sought, Laura Flood must first succeed in setting
aside the Order-in-Council. She would then be in a position to seek registration pursuant
to s. 6(1)(a) and her descendants could then also seek registration pursuant to that section.

[47] For these reasons, I would allow the appeal, set aside the judgment below and

restore the decision of the Registrar. As neither party was seeking costs, I would make no
order as to costs.

“Paul Roulean JL.A.”

“l agree S.E. Lang J.A.”

“I agree David Watt JLA.”

RELEASED: February 27, 2009
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