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Court File No. .
FEDERAL COURT.
BETWEEN:
ANGEL SUE LARKMAN
Applicant
- :md -

HER MAJESTY THE QUEEN AS REPRESENTED BY THE REGISTRAR OF
THE DEPARTMENT OF INDIAN AFFAIRS AND NORTHERN
DEVELOPMENT AND THE ATTORNEY GENERAL OF CANADA

Respondent

AFFIDAVIT OF ANGEL SUE LARKMAN

1, Angel Sue Larkman [hereinafter Angel Larkmanl, of the City of Timmins, in the
,Pro#ince of Ontario, MAKE OATH AND SAY AS FOLLOWS: -

1. Yam an Applicant in this Application, as such, I have direct knowledge of the’
imatters hereinafter depose to and where I do not have direct knowledge, I am

informed and verily believe said information to be true.

2. 1 was born on January 5, 1972, to Dorothy Ann Flood {nee Batisse) [hereinafter
Dorothy Flood] and Gary Larkman.

3. My mother’s mother, my grandmother, Laura Mary Flood (nee Batisse)
{hereinafter Laura Flood], was born on March 1, 1926, on the Matachewan First
Nation in Ontario.



Attached hereto and marked as Exhibit *“A” is the Affidavit of Laura Flood dated
February 26, 1996. (TAB A)
. Laura Flood’s birth parents were Harry and Anne Batisse, both of whom were

“Indians” as defined in the Indian Act in force at the time.
See also TAB A at para. 1.

. Prior to December of 1952, Laura Flood was considered an Indian pursuant to the
Indian Act, and she was a member of the Matachewan First Nation uvntil
December 1952,

See also TAB A at para. 2.

. In 1952, Laura Flood was unable to read or write English. She was only capable
of writing her first and last name. ' o

See also TAB A at para, 3.

. On October 10, 1952, Alfred Batisse, Chief of the Matchewan First Nation along
Awith the Indian Agent, requested that Laura Flood sign some papers. She trusted
the Chief and always obeyed instructions from the Indian Agent, as such, she
signed whatever documentation she was asked to sign but did not know what she
was signing,
See also TAB A at para. 3.

. Laura Flood was not informed by either Chief Batisse or the Indian Agent that by
signing the papers she was giving up her status as an Indian. If she had known .
‘that, she would never have signed the documentation. Atno time did she intend
to forfeit her recogni;ion as an Indian. Laura Flood was born an Indian and s"lh_e _

always considered herself to be an Indian.
See aiso TAB A at para, 4.

_ Laura Flood later discovered that she had in fact signed an “Application for
Enfrz{nchisement”. At the time of signing, she did not know what .
“enfranchisement” was, or the consequences of “enfranchisement”. However by
Order-in-Council P.C. 4582, dated December 4, 1952, Laura Flood (then Laura

Batisse) was enfranchised and therefore lost her registration under the Indian Act.

247
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See also TAB A at para. 4.

Attached hereto and marked as Exhibit “B” is the Order-in-Council P.C. 4582
dated December 4, 1952. (TAB B)

Laura Flood, to the best of her knowledge and recollection, did not receive any

money from Chief Batisse or from the government for enfranchisement. She did

11.

12.

13.

14.

recall receiving $500.00 from the Chief; however, she was under the impression
that the money was given to her for the “stumpage” that was occurring on the
First Nation land at the time. '

See also TAB A at para. 5.
See also TABB.

As a result of her enfranchisement, she lost her interest in the reserve land, and
she lost all legislative benefits that flow to Indians, such as the right to reside on

reserve, tax exemption and the right to vote in band elections,

Pursuant to the Bill C-31 amendments to the Indilan Act, Laura Flood regained

status as an Indian under subsection 6(1)(d) of the Indian Act.
See also TAB A at para. 6. '

Laura Flood was the birth mother of four chiidgen: Clarence Lome, born March
22, 1946; Lorne David, born October 6, 1948; Laura Jean, born October 14, 1952,

and Dorothy Ann, born February 25, 1954. All of her children were bomoutof
wedlock.

Attached hereto and marked as Exhibit “C" is the affidavit of Laura Flood dated
August 13, 1996. (TAB C) ’ :

Due to the fact that they were born prior to the Order-in-Council, Clarence Lome;

Lorne David and Laura Jean are all registered or entitled to be registered as

 Indians pursuant to section 6(1)(2) of the Indian Act, 1985.

15.

On August 20, 1986, my mother Dorothy Flood (nee Batisse) applied to be added
to the Indian Register. She included my information as part of the application for
Indian Status. '



16.

17.

18.

19.

20.

21.

Attached hereto and marked, as Exhibit “D” is the Application for Registration of
Dorothy Flood dated Angust 20, 1986. (TAB D)

In a letter dated February 3, 1988, the Registrar advised Dorothy Flood that she

was registered under section 6(2) of the Indian Act; however, 1 was not entitled to

be registered.

Attached hereto and marked, as Exhibit “E" is the Ietter from Registrar dated
February 3, 1988, (TAB E)

Unlike my grandmother’s other three children, Dorothy Flood was born after the
enfranchisement; therefore she is registered pursuant to section 6(2) of the Indian
Act. | .

As a result of my mother, Dorothy Fiood being registered under sectfon 6(2) of

the Indian Act, 1 have been denied registration as an Indian.

On April 7, 1995, 1 submitted a second application for registration. Ina letter
dated Sej)tember 13, 1995, the Registrar advised that there was no basis to revisit
the earlier decision of February 3, 198 8, indicating that I was not entitled to
registration.

Attached hereto and marked as Exhibit “F is Application for Registration of
Angel Larkman dated April 7, 1995. (TAB F)

Attached hereto and marked as Fxhibit “G” is the letter from the Regzstrar dated
September 13, 1995. (TAB Q) -

:

By letter dated November 26, 1996, my grandmother, Laura Flood and 1
requested that the Registrar revieu.r éﬁe validity of my grandmother’s .
enfranchisement. The Registrar, by letter dated August 18, 1997, found the
enfranchisement to be valid.

. Attached hereto and marked as Exhibit “H" is the letter from Kimberly Murray
dated November 26, 1996, (TAB H)
Attached heréto and marked, as Exhibit “T” Letter from Repistrar dated August 18,
1991 (TAB )

We then protested the Registrar’s decision by way of a Notice of Protest dated
August 17, 1998. The Acting Registrar of the Department of Indian Affairs and

249



22,

23.

24,

Northern Development, in a letter dated July 21, 2000, upheld the decision of the
Registrar.

Attached hereto and marked as Exhibit “J” is the Notice of Protest and supporting
documentation dated August 17, 1998. (TAB J)

Attached hereto and marked as Exhibit “K* is the Decision of the Registrar dated
July 21, 2000. (TAB X)

After receiving the decision of the Registrar, we requested that a hearing be held
pursuant o section 14.2(6) of the Indian Act, the Registrar declined to hold such a
hearing,

Attached hereto and marked as Exhibit “1” is the Letter from Kimberly Murray -
dated November 13, 2000. (TAB L)

Attached hereto and marked as Exhibit “M" is the Letter from Department of
Justice dated July 8, 2004. (TAB M)

We initiated a statutory appeal pursnant to section 14.3(4) of the Indian Act, of the
July 21, 2000 decision, at the Ontario Superior Court of Justice.

Attached hereto and marked as Exhibit “N* is the Notice of Appeal dated January
19, 2001 (TAB N)

In January 2001, we filed our Notice of Appeal with the Ontario Superior Court - .
of Justice.” It was not until some nine years after the Notice of Protest was

initiated that the Respondent Her Majesty the Queen as represented by the
Registrar of the Department of Indian Affairs and Northern Development and the.

, Attomey General of ‘Canada [hereinafier the Respondent] would raise any issue of - -’

25.

jurisdiction.

On March 5, 2008, the Honourable Madarh Justice Forestell of the Ontario
Superior Court of Justice held that the 1952 Order in Council was void and
ordered that myself, my mother, Dorothy Flood and my grandmother, Laura
Flood be registered pursuant to section 6(1)(a) of the Indian Act.

Attached hereto and marked, as Exhibit “O" is the Endorsement of J ustice
Forestell. (TAB O)



26. The Respondent appealed the Order to the Court of Appeal for Ontario. The
appellate court set aside the decision of Madam Justice Forestell on the basis of

jurisdictional issues and stated that jurisdiction resides with the Federal Court.

Attached hereto and marked as Exhibit “P” is thé Order of the Court of Appeal for
Ontario. (TAB P) :

27. We then sought leave to appeal the decision to the Supreme Court of Canada. On -

October 1, 2009, the Supreme Court of Canada dismissed the application for leave
to appeal without reasons.

Attached hereto and marked as Exhibit “Q” is the decision on Leave to Appeal of
the Supreme Court of Canada. (TAB Q)

* The delay in filing for a Judicial Review of the 1_952 Order in Council with the
Federal Court: ‘ ' :

Inability to hire a lawver

28. In 1952, Laura Flood, my g;randmofher was illiterate. She was ogIﬂy‘ capable of -
signing her name, As such, she had no knowiédge or underst_anding ofthe .
documents Chief Alfred Batisse and the Indian Agent placed before her for .

© signature. ‘ ' ‘
- Sec also TAB 1 at para, 3.

29. Laura Flood only signed the documents because she was instructed to do so by
her Chief and the Indian Agent. At no time did she knowingly forfeit her
recognition under the Indian Act. By Order in Council P.C. 4582, dated ‘

" December 4, 1952, she was enfranchised and therefore lost her status under the

Indian Act, and all the rights and benefits that flow from such recognition.

Seealso TAB 1 atparad. .
See also TAB2.

30. Laura Flood could not read or write and she did not know how to hire a lawyer

nor did she have the financial means to hire a lawyer.

-1
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32.

33.

After the 1985 Bill C-31 amendments to the Indian Act, Laura Flood regained
Indian status under section 6(1)(d) of the Act. 1t was only after my registration

was denied that we as a family sought legal advice.

In the mid-1990’s 1 took an Aboriginal Justice program at Aboriginal Legal
Services of Toronto [hereinafter ALST], through this program 1became aware of

the assistance provided by ALST.

The cost of litigation is far too expensive for me or for my family to afford.

" Therefore, we réiy on the free legal assistance of Aboriginal Legal Services of

‘Toronto.

Delay after the Supreme Court of Canada's denial of leave, October 2009

34,

ALST has assisted us with our matter; however they have limited human and

_financial resources-available. ALST has Qﬁfy 3 staff lawyers, one of whom acts

as the Executive Director and they are dependent on limited government funds to

operate ‘The amount of time available for any one staff lawyer to dedicate to this

. case has been a challenge and has been a conmbutmg factor to the delay in filing

- 35.

36.

the Application for Judicial Review with the Federal Court.

‘Our previous legal counsel, Kimberly R. Murray who had carriage of this matter
for aver 14 years has since taken a four year léave'bf absence to the Truth anci
Reconciliation Commission. As such, new legal c'ounseii has been assigned to the
matter. This too, has contributed to the delay in filing the Application for Judicial
Review with the Federal Court, .

Furthermore, another contributing factor to the delay has been the geographical
distance between where ALST is located and where | and my family reside in
northern Ontario. The nine hour driving distance makes it difficult for us to meet

in person to provide direction to counsel on how to proceed with the matter.

2
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37. My grandmother and I were to be the Applicants in this Application. As such, an
" affidavit was prepared in my grandmother’s name for ber signature so that we
_may proceed with the matter. However, before she could sign‘ the affidavit my
grandmother, Laura Flood died on August 8? 2010, ‘

I make this affidavit in support of the Notice of Motion to extend time to file the Notice
of Application for Judicial Review of the Order in Council and for a declaration that the

Order in Council be set aside and for no other or improper purpose.

SWORN BEFORE ME at the City of
Pimm i & in the Province of Ontario,
this A5 day of ﬂvguf‘/’ 2010.

et S’ St N

. W

A Commissioner ete. ' Angel | Larkman

R puomin ﬁﬂr]/\gr/@_j ZL&
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Exnipit *a* 204
IN THE MATTER OF Angel Btches,
Dorothy Ann Flood (nee Batisse), and
Laura Flood (nee Batisse).
AND IN THE MATTER OF Application for

Registration pursuant to the Indian
Act.

AFFIDAVIT

1, Laura Mary Flood (nee Batisse), of the Town of Matachewan, in

the District of Cochrane, MAKE OATH AND SAY AS FOLLOWS:

1. I was born on March 1, 1826 on the Matachewan Indian
Reservation, in Ontario. My birth pa}:ents‘were Harry and Anne
Batisse, both of whom were entitled to be registered as

vIndians” pursuant to the Indian Act.

2. prior to December 4, 1952 I was registered under the Indian
Act. My registration number was 32, I was a member of the

Matachewan First Nation, Band Number 72.

3. In Décémher of 1952, the Chief of the Matchewan First Nation,
Chief Alfred Batisse, requested that I sign some papers. At
the time I was not able to read or write, so I had no idea
what the documents were that the Chief asked me to ‘aigr_a. 1
trusted the Chief’s direction and signed the documentation as

requested. A

Gmmﬁﬁmmmenéha pﬂkvﬂjwq“_gﬂA%hp/Laﬁl) Lli}



4.

-7.

I later discovered that I had in fact signed an Application
for Enfranchisement. At the time of signing I did not know
what Enfranchisement was, or what its consequences were. If I
had know, I would never have signed the documentation. At no
time did I intend to forfeit my registration under the

Indian Act.

To the best of my knowlédge and recollection I did not receive
any money from the Chief, or from the government, for
Enfranchisement. I do recall receiving $500.00 from the
Chief, however, I was under the impression that the money was
given to me as compensation for the "stumpagé“ that was

occurring on the First Nation’s land at the time.

"I have since regained my status pursuant to Bill C=-31. I

'verily believe that I should not have been regiétefed as a
»Bill. C-31" registrant but rather as a “regular® registrant

due to the invalidity of the Enfranchisement.

T alsoc believe that my children should be granted "regular”
registrant status. I am the birth mother to the following
four children, all of whom were born out of wedlock.

Clarence Lorne, born on March 22, 1946;
L.orne David, born on October 6, 1948;

Laura Jeah, born on October 14, 1852; and
Dorothy Ann, born on Pebruary 25, 1954

2

5



B. I make this affidavit for the purpose of having my

Enfranchisement declared invalid, and for no other purpose.

T.aura Mary Flood

SWORN BEFORE ME at the City of
Toronto,in the Municipality of
Metropolitan Toronto, this 26th
day of February, 1996.

V.02 VUL LA =

iﬁhommissioner eto.

R N
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) Extibibace
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£
X IN THE MATTER OF Angel Etches, Dorothy
N Ann Fleod (nee Batisse), and Laura Flood (nee
§§ Batisse),
A2 ¥ |
I AND IN THE MATTER OF Application for
5 =4 Registration pursuant to the Indian Act.
0 .
SE £ _ AFFIDAVIT
r E P IRNY
% 8

: I, Laura Mary Flood (nee Batisse), of the Town of Matachewan, in the District of Cochrane,

" MAKE OATH AND SAY AS FOLLOWS:

1. I was born on March 1, 1926 on the Matachewan Indian Reservation, in Ontario,
My birth pérants were Harry and Anne Batisse, both of whom were entitled to

be registered as "Indians” pursuant to the Indjan Act.

2. Prior to December 4, 1952 1 was registered under the Indian Act. My registration
number was 32. I was a member of the Matachewan First Nation, Band Number

72.

3, I am the birth mother to the following four children, all of whom were born out

of wedlock: {

Clarence Lome, bormn on March 22, 1946;
Lorne David, born on October 6, 1948;
Laura Jean, born on October 14, 1952; and
Dorothy Ann, born on February 25, 1954

4. dn June 20, 1964 I married Wycliffe Flood, a non-pative man. I have never



250-

been married to any other person prior to this 1964 marriage. At the time of my
enfranchisement of December 4, 19_52 I was not married to Wycliffe Fleod, nor

was | married to any other person, native or non-native.

5. 1 make this affidavit for the purpose of having my Enfranchisement of December

4, 1952 declared invalid, and for no other purpose.

SWORN BEFORE ME at the City of
Torento,in the Municipality of Metropolitan
Toronto, this 13th day of August, 1996.

L ol

Taura Mary Flooa

»‘w/)/*n/ LA g
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Exhivit EY

l* _indian and Northem  Attaires indiennes

N

Yairs Canada et du Nord Canada

. your i VoRE rdibiance
FES -3 1988
Ow e  Notorbeoxe
£5000-217 {Joseph)

.o : L2391
Mre. Dorobhy A. Larkman

w0 Mountainview Drive
Morth EBay, Onlario
Fin 2%7

Peafr hrs.’Larkmani

Wilh reference to your ppplication iorf fiegistration under the Indian Bel,
dated haugust 20, 1986, 1 anm pleaseg to canfirse Lhat you are NOW repistered
in Lhe Indian kegisler maintained in this Depariment 3n accordance wilh
paragraph (2} of the insdian Act unders the naae Dorolhy Ann flood.

You are also régistgred.as a member of Lhe Hatachewan Band in accordante .
wilh paraaraph thz)}b) of Lthe Acol: ,
1o cblain your certificate of Indian Status, please copplete and {orward the
enclosed application atong with a recent picture which measures

approxisately 17 py 1" to lhe address indicated below for the pistrict ’
Manager. ’

any guestions you aay have ceacerning band menbership and any benefits Lo
which you may be enlitiesd as & result ol ynur~registration as an Ipdian may
alsp be referred to the same address,

Should you #ish {o be rggisiered undes youd martbed name please peoviﬁe a

copy of your marriage certificate to he pistrict Manager.

in reference to the registration of your thildren, there is po provision in
\he indian Act torf the registralion of a perscn, one of whose parents is

enlitled to be registered under subsection 6(2) and whose pther parent is
apt entitled Lo be regislered &5 ap Intdlan, : ’

This s et e .

r

Yours sincerely,

/%’- ;"/”,—2..4,;.'/ dafod {ho. 25 day of QQ.LQ.\
3. K, Allen \, .

hoting Registrar v
Gtlawa, Ontaric Qbmmiwonm,mc_ . .
k1A OHA @AM@ A S\/&k\ﬁff\f-\v\ﬂ! LLb
¢.c. District Hanager ) c.c. FKegional 0ffice
Sudbury Districl ) Heaical Services Eranch
Regency Bale Hall pept. of Hational Heallh & Wellare
1750 Kegent St. &. ' irg Floor, 1347 Mersvale Koad
Sudbury. Untarie NEFEAH, Onlarin KA oL

o FiE 3&%-: EFrhoas (513} 952-0093

2

Received on: August 27, 1986
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1Y
Inchan and Notthern  Afaires indiennes

AHairs Canada el du Nord Canada f

‘
A / Your Ma Vouk reterence

.
O Sia Nowre retbrence

Septembexr 13,1585

\
Ms Angel Sue Etches : E6000-219
237 Princess Street East ' L2319
NORTH BAY,Ontario

P1B 1IRL"

3

Dear Ms. Etches:

Thank you for your duplicate application for ragistration dated
April 7, 1995. Your mothexr applied included you on her original
application for registration in 1986.

On February 03, 1968 we 'wrote to your mother informing her that
you were not entitled to be registered as an Indian on the Indian
Register. The reason that you are not entitled to be registered
is because at the time of your mother’s birth your grandmothex
was not registered and she was not entitled to be reglstered. She
had made application and had been enfranchised in 1332. With the
amendments to the Indian Act in 1985 she was entitled to have her
Indian status restored. All of her children are entitled to be
registered under section 6(2) of the Act. There are no
provisions in-the Indiars Act which allows for the registration of
children of persons registered or entitled to be registered under
section 6(2) of the Act when the other parent is a not an Indian
as defined by the Indian Act. We have no information to indicate
that either your father or your maternal grandfather are entitled
to be registered as Indians. Therefore, I.must concuxr with the
decision- of my predecessor.

e g
I am sorry‘that my response cannot be more positive,

Yours sincerely,

Thisis axmnu__el__;._._to the ' ‘
' fHdavit of ,

ri Harris & ,
Registrar g tha day of + Zﬂib.
OTTAWA ,Ontario - .
K1A OHA4 \ {‘ ~ :

. Commissionss, ate., . ;/

{amitin Gultedlon

Printed O (oCysiod papEl = IARIIDE S0l Diinkl 1#

Canad2
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197 Spadina Avenue ., . Telephone: (416) 408-394"
Toronto, Ontario A W £ egal Seracces If Busy: {416) 408-404
MST 2C8 &%) OF ToRONTO (1] Fax: (416) 408-426¢

26 November 1996 Thisis exhibi. H tothe
afidavitot Mg ) Qe L ovicma
. dated the 254 ofﬁm%uﬁ:_
Mr. Michael O'Brien i 2010
Ontario E_ntitlcment Unit \(\ ' :
Indian and Northern Affairs Commidsioner;-bic.

Ottawa, Ontario

K1A OH4 h\ v\f\ﬁ‘{\.(x:‘\. Cm\’\r\ LA;"*' ) \,1-6

VIA FACSIMILE & MAIL: (819) 997-6296 -

Dear Mr. O’Brien:

RE: E6000-219 . -
F0410- Laura Mary Floed

We are in receipt of your correspondence dated October 18, 1996 and thank you for same.

Please note that we dispute your finding that Ms. Laura Flood, nee Batisse, was not a registered
Indian at the time of Dorothy Anne Flood's birth. As indicated in our previous correspondence,
and supported by two sworn Affidavits, the enfranchisement of December 4, 1952 is invalid as
it was fraudulently obtained. If the enfranchisement is invalid, it follows that Laura Flood has
always been registered as an Indian and her daughter Dorothy Flood, having been born out of
wedlock, is entitled to be registered under section 6(1) of the current legislation.

You note in your' correspondence that you "cannot comment on the circumstances surrounding
(the) enfranchisement”. Your refusal to address the validity of the enfranchisement is a breach
of the Registrar’s duty to prpvide a deciston under section 14.2 of the Indian Act.

We ask that the Registrar provide a decision as to the validity of the enfranchisement and
forward written reasons for its decision to our office. In addition, we ask that copies of all
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documents relating to the enfranchisement be released to us. Enclosed please find a signed
release of information form permitting our office to obtain Ms. Flood’s personal information.

We thank you for your immediate attention to this matter.

Yours truly, ' .
ABORIGINAL LEGAL SERVICES OF TORONTO (LEGAL CLINIC)

K/m%ﬂer,i)y R. Murray

Staff Lawyer :

Encis.

EAINDIAN\L-ETCHO6.KRM
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WEGUTRECEIED |

AUG 2 0 1997
..-.ﬁ&;ﬁ&&::n“

Yo Mg Vedp rdfdrence

August 18, 1997

Cer B Nobe tilience
Aboriginal Legal Services of Toronto : E6050-219/1298
197 Spadina Avenue ce. E6000-219(F0410)
TORONTO ON MS5T 2C8

Dear Ms. Murray;

I refer to your fax of June 26, 1997, referring to the enfranchisement of the above-
mentioned individual,

1 have reviewed the enfranchisement file of Laura Flood nee Batisse from our records
and have reviewed them. I am satisfied that Ms. Flood apply for enfranchisement
pursuant to the provisions of the Indian Act, S.C. 1951 c. 28 and was enfranchised on
December 12, 1952, Please find enclosed a copy of her file for your information,

Please note that this matter is not under protest. Should you wish to pursue this matter
further, you should forward any further correspondence to this office gueting the
following file number:

E6000-219(F¢416)

Sincerely,

\\IM. M. MacDonald
Acting Registrar

OTTAWA ON KI1A OH4

N~

Commizsioner, ete. _
R Sutiar A ond LS
Canadi et e i 1 ot
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File ES000-219 (F0410)

IN THE MATTER OF Ange} Etches, now known
as Angel Sue Larkman, Dorothy Amn Flood (nee
Batisse), and Laura Flood (nee Batisse).

AND IN THE MATTER OF Application for
Registration pursuant to the Indian Act.

No'rr‘cg OF PROTEST

~

Kimberly R. Murray

Aboriginal Legal Services of Toronto
197 Spadina Avenue

Suite 600

Toronto, Ontario

M5T 2C8

tel: (416) 408-4041 ext. 25
fax: (416) 408-4268

icitor for the licants :
Seffitor 10 Aep This is exhibit ;j iothe
 affidevit of NiVA L7
dated the 25 _day of ; 2610
Commisslonar, efe.

Lornoman Calleland LLIY
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TAB 9
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TAB 12

File E6000-219 (F0410)

IN THE MATTER OF Angel Etches, now known

as Angel Sue Larkman, Dorothy Ann Flood (nee
Batisse), and Laura Flood (nee Batisse).

AND IN THE MATTER OF Application for
Registration pursuant to the Indian Act,

INDEX

Notice of Protest

- Applicants’ Memorandum of Points to be Argued

Affidavit of Lanra Mary Flood sworn February 26, 1996
Affidavit of Laura Mary Flood sworn August 13, 1996

Looking Forward, Looking Backward, Report of the Royal
Commission on Aboriginal People, 1996 Volume 1, pp. 271, 286-287

Indian Act S.C. 1951, ¢. 29, ss. 2(1)(d), 15(1), & 108

Blueberry River Indian Band v. Canada (1996} 2 C.N.L.R. 25
(S.C.C.) pp. 36, 41

Guerin v. R, [1985] 1 C.N.L.R. 120 (8.C.C.) p. 139

Department of Indian Affairs and Northern Development Act S.C. 1985
cl,c6s. 4 ,

Native Law, Jack Woodrow, pp.112-113
The Law of First Nations, Robert Reiter, pp 231-232

The Law of Contract, G.H.L. Fridman, pp 301-303
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One First Canadian Place .
100 King Street West, Suite 3600
Toronto, ON MHX 1E3

Court File No. T-1804-10
FEDERAL: CCURT

BETWEEN:
ANGEL SUE LARKMAN

Applicant
- and -

THE ATTORNEY GENERAL OF CANADA

Respondent

et e e T e e e et v v e e e e e e e e M e me me P o e o o A M AL MM M A A e o b e e e e e

This is the Cross-examination of ANGEL SUE LARKMAN, the
Applicant, herein, on her Affidavit sworn February 11,

» 2011, held at Network Reporting & Mediation, One First
i N Canadian Place, 100 King Street West, Suite 3600,
i Toronto, Ontario, M5X 1E3 on Friday, June 10, 2011.

- we m wm e a e mw me me me me me b e M B e M e b b Al e M W L W M T LM RR e e e M M he e e kR A e R A S e e e e e e

! APPEARANCES ;
Sunil 8. Mathai For the Applicant

Michael Beggs For the Respondent

N Ehne: 16 359-0305  Telefax 416 359-1611 Bmail: info@networkcourt.ca  Website: networkcourt.com
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June 10, 2011 Angel Sue Larkman 2

INDEX OF PROCEEDINGS

PAGE
ANGEL SUE LARKMAN, SWORN ..... e e e 3
CROSS-EXAMINATION BY MR. BEGGS ........ . . civuran.n. 3
RE-EXAMINATION BY MR, MATHAL . ... iv i inniinnnns 70

UNDERTAKINGS ARE NOTED ON THE FOLLOWING PAGES:
70

REFUSALS ARE NOTED ON THE FOLLOWING PAGES:

9, 40, 41, 42, 66 |

THERE WERE NO UNDER-ADVISEMENTS OR EXHIBITS NOTED

NETWORK REPORTING?& MEDYATION (416} 359-0305

271



10
11
12
13
14
i5
16
17
18
19
20
21
22
23
24

25

June 10, 2011 Angel Sue Larkman 3

ANGEL SUE LARKMAN, SWORN 5
CROSS~-EXAMINATION BY MRZ BEGGS:

Q. Could you please state your full name for the
record?

A. I'm Angel Sue Larkman-Sutherland.

0. And you swore an Affidavit on April 24, 2011
in these proceedings. Is that right?

A, Yes.

Q. And you're the Applicant in these
proceedings?

A. Yes.

Q. Just to clarify, or just to get it on the
recoxrd, you were also‘aé cne time known as Angel Sue
Etches?

MR. MATBAL: E-T-C-E-E-87

BY MR, BEGGS:

¢. And the proceedings in that name related to
you, as well?

A, Yes.

Q. And have you ever been cross-examined
before?

A, HNo,

Q. Just as a pxelimingry, I guess I would say,
and probably your ccpnsél has éone through a lot of this
with you already. Ob&iousiy, everything that you're

NETWORK REPCORTING & MEDIATION (418) 359-0305

212
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saying is being taken down. Sc you’ll have to give
verbal answers to questions. Nodding or shrugging, or
any other gesture won’'t be recorded. And odds are that
one of counsel or the Reporter will draw your attention
to it if that’s the type of answer you've given. But we
don’t mean to be rude when we do that, just to keep the

record all clarified. That usually happens to everybody,

but usually they forget. It happens to me all the time
as the lawyer?

A. Okay.

Q. And if yéﬁ want a break, at any time, just
let me know. If you don’'t understand my question, I
suppose there is a good chance of that, it might not make
sense, feel free to ask me to rephrase the gquestion?

A, Okay.

Q. Okay. I guess to start off I'd like to ask
you some family tree guestions, so we can get it all
sorted out. Your father wasg Gary Larkman, is that
right?

A. Right.

And his parénts were Herbert and Ida
Larkman? -

A. Yes.

Q. And there iz no Aboriginal heritage on that
side of the family?

NETWORK REPORTING & MEDIATION (416) 359-0305
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Wycliffe Davidson Flood? Is that David with a "D" in the
middle there, or is his name Davidson?

A,

Q.

2011 Angel Sue Larkman 5

o p o ¥

No.
And your mother is Dorothy Flood?
Yes.

and her parents were Laura Mary Batisse and

Davidgon.

T guess I see you have a copy of the

Affidavit of Gary Penner in front of you?

A.

Marriage Certificate of your maternal grandparents. Is
that right?
A,
Q.
says his parents are William Flood and Mary Pavidson on
the left side, is it?
A,
Q.
Wycliffe-Flood’s side that you’'re aware of?
A
Q.
grandmother was Laura Batisse. Hex parents, and I think

NETWORK REPORTING & MEDIATION (416) 359-0305
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Yes.

And I guess for Wycliffe Davidson Flood it

Yes.

And there is no Aboriginal heritage on

Not that I'm aware of.

And you already said your maternal
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they’re on the right side of that Marriage Certificate,
were Harry Batisse and Annie McLeod. Is that right?

A. Yes.

0. And both Harry Batisse and Annie McLeod were
registered as Indians? :

A. Yes. ‘

0. and Laura Batisse was registered as an
Indian, I guess that’s what we’re all here about, but at

least until 1952. Is that right?

A. Yes.

0. Now, do you have any siblings?
A. Yes, I have two siblings.

Q. Are they brothers or sisters?

A. Two brothers.

Q. What are their names?

a. Daniel and Steve.

0. And you éreithe oldegt, I guess?
A. Yes,

0. I'm sorry if these questions seem personal.
Do they have the same parents as you, both parents?

A. Yes, We tease them that sometimes they,
doni’ t but they do.

0. And so they’re in the same posgition as far
as, maybe you can’t answer this but I'll ask it anyway,
entitlement to registration that you would be in. TIs

NETWORK REPORTING & MEDIATION (416) 359-0305
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that right?
MR. MATHAI: 1It’'s legal question, I’'ll answer it
and I’'11 just say: yes:‘thay are.

BY MR. BEGGS:

Q. Now, your mother had three siblings. Is that

gorrect?
A. My mother had three siblings.
Q. O hés three siblings?
A. Yes.

. 2nd is that Lorne, Clarence and Laura wag the

third one?

A, Yes.

0. And =all four of those children have the same

parents, both parents aﬁé the same?

A. We’'re not a hundred per cent sure about my
uncle Clarence.

Q. ©Oh, okay?

A. But we go under the assumption that his dad
is Wycliffe, as‘well. But there’s been discussion tﬁat
he was not.

Q. Now, your maternal grandmother, Laura
Batisse-Flood, she passed away last year. Is that
right?

A. Yes.

@. I have a document here, T appreciate you may

NETWORK REPORTING & MEDIATION (416) 359-0305
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not have seen it befo‘re but let me know, it’s an obit'uax“y*z??
for Laura Flood. Would you take a look at that? Would

you have seen that from the Kirkland Lake Northern

News?

A. I hadn‘t seen it before.

Q. It lists a number of children. Are those her
natural children? Well, besides the people we’ve already
mentioned, are they her natural children?

A. No. They’'re her stepchildren, as well as one
adopted child. Terry Belanger, he was adopted as an
adult when my uncle pas&ad away.

Q. Now, your birth date is January 5, 1972. Is

that right?

A. Yes.

Q You were born in Kirkland Lake?

A. Yes.

0 Is that where your family was living, at that
time?

A. No, we lived in Matachewan.

Q. When you say "Matachewan," is it the Town of
Matachewan?

A. Yes.

2. Now, the.Town of Matachewan ig separate from
the Matachewan Reserve?

A. Yes.

NETWORK REPORTING & MEDIATION (416) 359-0305
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You've been to the Matachewan Reserve?
Yas.

How far apart are they?

oo w0

They're about 12 miles apart.

0. And you may not be able to answer this, but
are you aware of whether the town is roughly in the same
location it was in 19527

A, In 1952.

MR. MATHAT: ;’;:going to refuse, only because
she wasn’t born in 1952 so she wouldn’t know necessarily
where it was in 1952.
~ -~ REFUSAL

BY MR. BEGGS:

Q. Okay. I just wonder if, perhaps, it wag a
church that was built in such and such a date. But if
you don’t know, that’s fine?

A, Ho.

Q. 8o how old were you when you first left
Matachewan on a permanent basis?

A. That’s a little bit difficult to answer.

Q. Perhaps I should rephrase it, then. Did you
spend your childhood in Matachewan?

A. Until probably about the age of six. And
then it was sort of home base that we returned to alil the
time. My father was a pipeliner so we would live for a

NETWORK REPORTING & MEDIATION {(416) 35%9-0305
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few years in Alberta and Saskatchewan, and then we came

pack to Ontario. And then we’d spend a few years in

Matachewan and move On.

Q. And currently you live in the City of
Timmins. Is that right?

A. Yes.

Q. And you’ré an office manager at a law f£irm,
is that right?

A, Yes.

0. What do you do as an cffice managexr?

A, I do a lot of things. It's a new office, so
T’ve been doing client management. I’ve hired some staff
now to help take care of things. I take care of funding
coming in. I take care of billing going out. .Just about
everything other than practice law.

¢. And how long have you worked there?

A. We opened the office March, 2010. So just
over a year.

Q. What did you do before that?

A. PFor two years before that I'd been a foster
parent. I was full-time foster parent. And before that
I was a legal assistant for two or three yvears for a
in-house counsgel at Constance Lake First Nation.

Q. You swore another Affidavit in this
Application previously, didn’t you?

NETWORK REPORTING & MEDIATION (416) 359-0305
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A. Previous to the one?

Q. Previous to the one on this Motion for
extension of time? ‘

A, I don't rec;il.

MR. MATHAI: I believe that is the case. I don’t
have that with me here,

MR. BEGGS: I711 just show you it’s labelled
"Motion Record." And I/11 give it to you. Tab 2 is
where there is an Affidavit.

MR. MATHAT: Counsel, is it your intention to ask
her questions with respect to this Affidavit?

MR. BEGGES: A few cuestions, yes,

MR, MATHAI: My only concern is this is on an
examination for the Affidavit that was filed in support
of the Judicial Review %bplication, and is not related to
the Court of Appeal matter, Federal Court of Appeal
matter which this Affidavit was sworn on.

MR. BEGGS: Actually,rno, this Affidavit wag
sworn on the original motion for extension of time, it is
what initiated this proceeding. It was originally part
of this proceeding.

MR. MATHAT: That’s right. But it’s not part of
the supporting documentary exhibits to which this
examination now relates,

MR. BEGGS: But it pertains to this examination.

NETWORK REPORTING' & MEDIATION (416) 353-0305
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MR. MATHAIL: ;Itié not one of the documents that
is being relied upon at the judicial review.

MR. BEGGS: Well, that’s fine., I would still
like to ask her gquestions about which she previously
sworn in relation to these proceedings.

MR. MATHAI: What I propose to do is hear the
question, and try to determine whether or not I think it
is appropriate; and whether in fact that it’s not in an
Affidavit that’s being relied upon in the judicial review
process. And then we can take it from there. If I
object we’ll go forward, as is, or if I allow the
question. But what I think may be appropriate, at this
time, is bhaving Ms. Larkman review the Affidavit. So
maybe if we go off the record for a couple of minutes,
and then Angel will be given the opportunity to review
the Affidavit and review the exhibits attached. Does
that make sense?

MR. BEGGS: Yes.

-~= OFF THE RECORD

BY MR. BEGGS:

Q. Rack on the record: So you've had a chance
to review that Affidavit?

A. Yes. : ;

0. And do you recall swearing that Affidavit?

A. Honestly, no. It is my signature, though.

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. And the date on the Affidavit is August 25,
20107

A. Yes.

Q. Essentially, a few points I want to draw your
attention there so I won’'t ask you about the whole
Affidavit. At paragraph 37 of the Affidavit, it’'s near
the end, I believe, you stated that: My grandmother and
1 were to be the applicants in this application?

A. Yes.

Q. Do you still agree with that?

MR. MATHAI: Counsel, what's the relevance of
that?

MR. BEGGS: It goes to her standing to bring this
Application for Judicial Review.

MR. MATHAI: CQkay. I’1l allow it. Go ahead.

THE DHEPONENT: Sorry, what wase the guestion
again?

BY MR. BEGGS:

Q. Do you still agree with the statement that
you and your grandmother were ﬁo be the applicants in
this Application for Judicial Review?

A. Yes,

0. And gince your grandmother passed away you
brought this Application in your own name?

A. Yes.

NETWORK REPORTING & MEDIATION (416} 359-0305
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Q. Now, I think in that Affidavit, I haven't got
the paragraph right in front of me but it states you took
an Aboriginal Justice Program at Aboriginal Legal
Services in the mid-1950s87?

A. T took the Courtwork Program.

Q. Was that a yolunteer pogition or a paid
position? |

A. You mean the training?

Was it just training?

A. It was training.

MR. MATHAI: &And that’s paragraph 32 of the
Affidavit that I believe you're referring to.

BY MR. BEGGS:

Q. Okay. &and do you know what year you started
that?

A. 1985.

Q. Now, Aboriginal Legal Services is located in
Toronto. Is that right%I

A, Yes.

0. And did you move to Toronto to start that
programme?

A. Yes.

Q. Could you, briefly, tell me what the
Courtwork Program is?

A. They trained us to be able to go in, because

NETWORK REPORTING & MEDIATION (416) 359-0305
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Aboriginal Legal Services has court workers that work at
the different courts in the City of Toronto, and they
were training us to £ill in those positions as more of
them became available. L Te' s ﬁg help the Aboriginal
clientele with possigly finding a lawyer, or getting into
diversion programs. That sort of thing.

0. And how long wag the training?

A, It was a year long.

0. And after that year did you continue working
with Aboriginal Legal Services?

2. No.

0. I believe it was 1996 that Aboriginal Legal
Serviceg first wrote a letter on your behalf to the
Registrar. Is that right?

A. I'm not sure.

MR. MATHAT: EMaybe you could help with directing
her to a letter,

BY MR. BEGGES:

Q. In your Affidavit at tab FF, that’'s a letter
from Aboriginal Legal Services. Correct?

A. Yes.

0. And it starts: ‘'Please be advised we act on
behalf of Angel Sue Etches."?

A, Yes.

Q. And that was written the 8th of March,

NETWORK REPORTING: & MEDIATION (416) 359-0305
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19967

A. Yes.

Q. Now, sorr&, this is going to sound stupid,
I'm stating the obvious, you have already said you were
bern in 1972. Correct?

A. Yes.

Q. And you were not alive in 1952, therefore?

A. Yes.

Q. So you have no direct personal knowledge of
what occurred in 1952 in relatiomn to your grandmother’s
enfrancﬁisement, ig that correct? You didn’'t see or
chgerve any yourself?

A. Correct.

Q. Now, your‘Affidavit, tab 1 of your materials,
paragraph 2 it refers to three Affidavits that were sworn
by your grandmother?

A, Yes.

Q. And in the final sentence you say: "..... I
have reviewed each of these Affidavits and do verily
believe them to be true." Is that right?

A. Yes.

Q. And then in the following paragraph you say
you have reviewed a documentary record provided by the
Registrar of Indian and: Northern Affairs Canada?

A. Yes.

NETWORK REPORTING & MEDIATION (416} 359-0305
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0. 1Is that the documents that you’ve attached as
exhibits to your Affidavit? Well, among other others
there ig other documents in here?

A. Okay. You're talking about the letters?

Q. Tab F to say tab, I'm just looking at your

index?
A. Okay.
Q. 77
A. Yes.

MR. MATHAI: I think there is one exception to
that. In Exhibit E of ﬁer Affidavit, which ig the
Affidavit of Laura Flood, dated April, 2008, there is an
Exhibit ¢ that would have been included but was not
included in the Registrar’'s file.

BY MR. BEGGS:

Q. Okay. Are there any other documents that you
rely on for knowiedge of the enfranchisement, what
happened in 19527

A. Document? No.

Q. So at the end of paragraph 10, on the next
page, the last sentence there, the top of the page, last
gentence in the paragraéh, it says: "..... My knowledge
of enfranchisement is from these identified sources.”
Are those sources the documentary record in your
grandmother’s Affidavits?

NETWORK REPORTING & MEDIATION (416) 359-0305
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A. My gramdmother’'s Affidavits ag well as the
deocuments, yes.
Q. So I take you to the Affidavits, then. Sorry

to be jumping back and forth, I tried to work it out in

“my head how to do less flipping but it doesn’t seem to be

successful. 8o at tab C, Exhibit C of your Affidavit is
the Affidavit of Laura flood, dated February 26, 19%6.
Ig that correct? '

A. Yes.

Q. Now, were you present when this Affidavit was
SWOIrn?

A. Yes.

Q. Now, she states at the beginning of the
Affidavit that she was of the Town of Matachewan. Is
that where she was living in 19967

A. Yes.

0. And she was living in the town, not on the
Reserve?

A. TYes.

Q. And the Affidavit was sworn in Toronto.

Correct?
A. Yes.
Q. So she came down to Toronto Lo swear?
A. Yes,.

Q. And you were present, I guess, that’s your

NETWORK REPORTING & MEDIATION (416) 35%9-0305
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grandmother’s signature on this Affidavit?

A, Yes.

19

Q. Now, did your grandmother read the Affidavit

before she swore it?

A. No. Well, Kim Murray read it to her.

Q. 8o it was read out loud to her?

A. Yes.

€. I‘m just going to jump around on subject

matter, just so we won't have to flip around pages I'1l

just stick with this Affidavit for a minute. So

paragraph 2 says she was registered under the Indian Act

prior to December 4, 1852. It says:
number was 327"

A, Yes.

"My registration

Q. I'm gecing to end up flipping anyway.

MR. MATHAI: Counsel, I don’t know if this will

help. But if you ask whether or not it’s accurate she

may be able to give you an answer on that.

BY MR. BEGGS:

Q. Well, I guess it will help a bit. Do you

know whether that was her number?

A. That was her family’s number, not her

individual number.

Q. Do you know what her number was?

A. &7 or 76, one or the other.

NETWORK REPORTING & MEDIATION
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THE DEPONENT: &7. Okay.

BY MR. BEGGS;

Q. If I could ask you to look at the Affidavit
of Gary Penner, for a moment, the very last exhibit,
Exhibit AA, it’'s entitled: V"APPLICATION FOR REGISTRATION
UNDER THE INDIAN ACT." That was the Application for
registration by Laura Flood in 1985. Is that right?

A, Yes.

Q. Now; you would have been guite young in
19857

A. Yes.

Q. You weren’'t aware of this happening, at the
time, or were you?

A. Of the Application at the time? No.

Q. I’1l just peoint out in the middle of next to
where it says "Matachewan Indian Reserve" in printing it
says "67" under "Former Band Member?”

A. Yes,.

Q. Do you have any explanation as tc why she
would say "67" in 19857

A. She didn't £ill this form in. 8he signed
this form, she didan’t £ill it im,

Q. B8he didn’'t f£ill the aApplication form in?

A. That 1s my grandmo%her’s gignature. £She did

NETWORK REPORTING & MEDIATION {416) 359-0305
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not print in any of %hat information. That is my uncle
Clarence’s writing.

Q0. Oh, is it? Okay. This may be just part of
the same guestion you’'ve already answered. But since I
asked you if you knew anything generally about it, but
more specifically you don’t know if, for example, this
was read to her or not?

A. No, I don’'t know if this was read to her.

Q. Okay. Back to your grandmother’s Affidavit,
the first one, at BExhibit €. Could I ask you to read to
yourself paragraph 3 angAé. The reason I asked you to
read them together is I think they work together, but you'
can correct me if I'm wrong. So it says that in December
of 1952 Chief Alfred Batisse reguested she sign some .
papers, and that she, and the last sentence: "..... I

trusted the Chief’s direction and signed the

documentation as reguested." And then the next paragraph
says: "I later discovered I had in fact signed an
Application for Enfranchisement. ..." Is that right?

A. That is what it says, vyes.

0. And your grandmother seems to be under the
impresgsion, well maybe ghe’s right, I don’t know, the
application for Enfranchisement was signed in December,
19527

A.‘ What is your guestion?

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. If you don’t know, that’s fine. But do you
know if your grandmother was under the impression that
the Application for Enfranchisement was signed in
December, 19527

A. She did not know that it was an Application
for Enfranchisement in 1952 when she signed it, no.

Q. What I‘m wondering is, and I'm not trying to
trick you, is this: The Application for Enfranchisement:,
and we can go there,;ig‘aated October 10, 1952 and
that’'g, I think, what you say in your Affidavit. You say
at paragraph 21 of your Affidavit?

A. Of my Affidavit?

Q. Of your Affidavit, it says: "On October 10,
1952, Alfred Ratisse, then-Chief of Matachewan First
Nation, along with the Indian Agent, J.A. Marleau,
regquested that Laura Batisse sign some papers. ..." 7You
attach that as Exhibit N?

MR. MATHAI: Sorry, counsel, what are you
reading?

BY MR. BEGGS:

Q. Paragraph 21 of your Affidavit. You're
wondering what my question was, and I'm trying to
remember it. I‘m trying not to mislead you so I'm trying
to make sure I get this right. What I'm trying to figure
out ig your Affidavit refers to October 10, 1952 the
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Enfranchisement, the Application for Enfranchisement
being signed on?

ZA. Right.

0. and that’s what the date is on that document,
the 10th of October, 1952. But your grandmother’s
Affidavit, referring to;the Ab?lication for
Enfranchisement says that -~ well, again, I’'11 try to be
fair, it says in December, 1952 she was asked to sign
papers, and then it says later found out that was an
Application for Enfranchisement?

A. Yes.

Q. When you say it was signed October‘lo, 1852
are you disagreeing with your grandmother that it was
gigned in December, 18527

A. No. I'm trying to figure out where the
October date came from.

Q. The Octoberidata c;mes from the document,
itself, I think. But I don't want to say?

A. Okéy. Sorry, which tab is that?

0. The document is at tab N, And, again, I
don’t want to mislead you. But I alsc don’'t want to
confuse you by throwing two documents at once at you.
There is something that is signed in December, 19527

MR. MATHEAI: I think it’'s important to remember
that at the time of signing this first document, the
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first Affidavit, that when Laura Batisse signed in
Febxuéry, 1996 she did not have the full Registrar file.
So the only decument shé:would.have, at that time, is her
own enfranchisement card.

BY MR. BEGGS:

115 Q. Doeg that sound right to you?
A. Yes.
116 Q. Okay. Now, paragraph 5 of your grandmother’s

Affidavit, the first Affidavit, tab C, Exhibit C, it
says:
"To the best of my knowledge and recollection I
did not receive any money from the Chief, or from
the government, for Enfranchisement. I do recall
receiving $500.00 from the Chief, however, I was
under the impression that the money was given to
me as compensation for the "stumpage" that was
occurring on the First Nation's land at that
time. "
I read that correctly, didn’t I?
A, Yes.
117 Q. Do you know, and you may not, but do you know
what your grandmother meant by the word "stumpage?"
A. No, I never clarified with her her term
"stunpage . "
118 Q. If I could ;ake you to paragraph 33 of your
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Affidavit. In the second sentence there it says:
LU She does recall receiving $500 from the Chief in
and around that time..." Now, paragraph 5 of your
grandmother's Affidavit doesn’t say, "in and around that
time."?

A. Right.

Q. Was that an inference you drew from the fact
that the stumpage was happening, at that time?

A. ©Oh, the “in'and around that time" is a
problem.

Q. I don’‘t know that it’s unreasonable?

A, Yes,

Q. Or did your grandmother indicate that somehow
before, apart from that?

A. I know we had conversations that she said she
remembered getting some money. It might have been in and
around that time. I'm not sure how to answer that
question.

0. She didn’'t communicate a gpecific time,
then?

A. No.

0. Let’gs take you to the next Affidavit of your
grandmother, Exhibit_D.‘ And that was sworn on August 13,
199867

A. Yes.
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Q. Were vou present at that time For that
swearing?

A. Yes.

Q. And I'm guessing a lot of it is the same as
the previous one, but correct me. It was sworn in
Toronto, again?

A. Yes.

And she came down from Matachewan to swear it

again?
A, TYes.
0. And that’s your grandmother'’s signature?
A. Yes,
Q. And was the Affidavit read out loud to her
again?
A. Yes.

0. And the next Affidavit, the last Affidavit of
your grandmother is Exhibit E. Maybe I should clarify.
This was the last Affidavit that your grandmother swore
in these proceedings, ig that right, or in related
proceedings?

A. Yes.

Q. I know in the Affidavit I took you to before
in the extension of time that a draft had been done, but
that wag never finalized. Right?

A. Right.
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Q. Okay. So Exhibit E stated, I'm locking at
page 28 in the top right corner. You're ahead of me.
It’s dated 22nd of April, 19287

A, Yes.

0. This one doesn’t mention where it was

signed?
A. Matachewan.
0. It was sworn in Matachewan?
A, Yes.
Q. Were you there for that?
A. No.

0. 8o you didn’t see her sign it, but you
recognize her signature?

A, Yes.

Q. And you don’t know, yourself, whether i1t was
read to her?

A. Yes. My wmom and F read it to my grandmother
and went over the document with her. And then my mother
took her to the Post Master to have it commissiohed.

Q. Okay. Good. I don't know how vou’ re doing,
or if you want to check on anybody?

A. No.

Q. Okay. Well, I guess while I'm here, the very
last page your counsel drew our attention to this earlier
in the Affidavit, page 53. This document doesn’t have a
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real title on it, but it's been referred to in thesge
materials as either the Certificate of Enfranchisement or
Enfranchisement Card. Is that right?

A. Yes. ‘

0. Have vou seen the original of this?

A. I have the original, not here in Toronte but
T have the original in my possession.

Q. 1Is it a card or is it a piece of paper?

A. It's a card about this big.

Q. I guess maybe you could describe that for the
record?

A. Describe that for the record? And I'm not
good with inches or anything like that. So.

Q. It doesn’'t really matter how big it is?

A, It's about ;he sizé of the palm of my hand,
kind of thing. .

Q. Do you recall when the first time you saw
this document wag?

A. T can’t remember the exact date, but it would
have been in 199%6.

0. Okay. When the proceedings started before
the Registrar. Now, was this something that was in your
family's possession or was it something provided by the
Registrar to you?

A. No, it was in my grandmother’s possession.

NETWORK REPORTING. & MEDIATION {416) 359-0305
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Q. Okay. Now, the dobument hag a signature,
"Iaura Batisse." And I think in her Affidavit at
paragraph 19, page 27, that’s where the exhibit is
referred to, it says in the third line: "..... The card
bears my signature, ..." 2And, obviously, I know that
it’e in dispute that she knew what was going on, or knew
what she was signing I guess. But, of course, it’s
Batisse not Flood. But do you recognize that
signature?

A. Yes.

Q. Now, there ig a date written above that
signature, do you recognize that as your grandmother’'s
handwriting?

A. No, that’s not wmy grandmother’'s
handwriting.

Q. Okay. I'm going to be coming back to this
Affidavit, so you might just want to hold om te it. But
if you look at your Affidavit at paragraph 14, this is in
relation to when she moved away f£rom the Reserve, the
final sentence says: "..... Laura Batisse actually left
the reserve six years later..." I guess if I read the
other parﬁ it would refer to 1939 when she was
approximately 19 years old. That’s what you say in your
Affidavit? |

A. Yes.
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0. And that's based on your grandmother’s 1998
Affidavit, is that right?

A. That’'s based on, like ag a family we had a
digscugsion when she came out long before any status
information came up.

Q. Oh, vyeah?

A. Yes.

0. And when your grandmother spoke of that was
it in terms of her age,, or wasfit in terms of the year
that she referred to it?

A. Her age.

0. And when she referred to leaving at 19 years
old, was it in terms of leaving the Reserve or leaving
her family’'s home?

A, Ko, she didn‘t leave her family’s home. The
whole family left the Reserve because the agent had told
them that the younger children needed to attend school,
or they would move them and put them in residential
school. 8o my great-grandfather Harry brought the whole
family, including my grandmothgx, down into town so that
the younger children coﬁld attend school.

Q. And there was a school in the Town of
Matachewan?

A. Yes.

0. I just have to remember where all the
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documents are, it may take a few moments. I'm sorry if T
didn’t absorb everything, but you said that the children
would have to go Lo school?

A. The younger children would have to go to
school.

Q. and on looking in;your grandmother’s
Affidavit, Exhibit G, at page 39, and that’‘s tab E, page
39 of the record, it’s a registered, it doesn’t have a
title on it, but I think you'll agree it’s a registered
Indian record of Harry Batisse and his family?

A. Yes.

0. 8o there is a couple of children, it’s not in
order the birth date for some reason?

A. No.

Q. Wasg it Harry's children they were talking
about?

Yes.
Harry and Aﬁnie’sééhildren?
Yes. |

8o it may be would have been Barney?

» 0 B O B

Louisa went to school. You can’t see Louisa
on the list because vyou’ve kind of got the page pulled
over, but Louisa is there. Elsie went to aschool for a
year or two. Lorina went to school in the Town of
Matachewan. And Barney went to school. And the rest of
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them were all too old to attend school.

Q. Right. Did anybody in this family end up
going to residential school?
No.

And Laura never went to school at all?

poo ¥

She never went to school at all.

Q. Do you know what school they were supposed to
have gone to?

A. It would have been Matachewan Public School.
He just told them that he was going to take them away and
put them in residential school. They didn’t go down to
town.

0. Okay. This may have no relevance so feel
free to object, I'm just thinking in terms of regidential
schools. I notice on the page we’'re looking at the
religions of the family are listed as RC, which I would
agsume is Roman Catholic¢?

A, Yes.

0. And I noticed when we looked at the Marriage
Certificate of Laura Batisse to Wycliffe Flood it
mentioned that she was from the United Church?

A. Yes.

Q. aAnd the reason I think of this is residential
schools tended to be religious based. Is that your
recollection the family was Catholic at one point, and
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became Protestant? ; !

A. In wmy life time we alwdys attended the United
Church.

0. @Given that more thought I'm not sure that was
even relevant at all, Okay. Well, just to clarify that.
I didn’'t see the answer to that but I'11l tie it up. 1In
the 1998 Affidavit at Exhibit E, paragraph 5, it again
refers to the subject matter of when she left the

Reserve, and the final sentence says: "..... As confirmed

" by the Matachewan Treaty Pay-Lists, I only woved off the

Regervation when I was approximately 12 years old." 8o
from what vyou teld me tpat was; her independent
recollection that she kﬁew she was 19 vyears old?

A. Yes.

Q. 8he wasn’'t relying on pay lists to prove
that?

A, No.

Q. She was just saying the pay lists can cenfirm
that?

A. Yes.

Q. Okay. In your Affidavit at paragraph 21 and
22, I think I may have already read that to you or read
that out loud on the record, bgt in 21 it refers to:

" AlﬁredéBaéisse, then-Chief of the

Matachewan First Nation, along with the Indian
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Agent, J.A. Marleau, reguested Laura Batisse

signed some papers. My grandmother trusted the

Chief and always obeyed instructions from the

Indian Agent. ..."
and the next paragraph it says:

"as reflected in Laura Batisse's affidavits,

neither the Chief nor the Indian Agent informed

Laura Batlisse that by signing her papers she was

giving up her status as an Indian. ..."
Is that right? |

A. Yes.

Q. Now, we have the three Affidavits, not
dealing with them in chronological oxrder but content.
What is dated by the second Affidavit, the one at Exhibit
D, deesn’t refer at all to the circumstances of the
enfranchisement in 1952, doeg it? Well, I guess it says:

Ar the time of the enfranchisement I was not married.

But?

A. 1952 she was not married. Yes, it does say
that.

Q. That is the}only reference to the 1952
enfranchisement?

A. Yes.
Q. And in the first Affidavit at tab C, sorry,
did you want some time?

NETWORKX REPORTING & MEDIATION (416} 359-0305
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1 MR. MATHAI: No,
2 | BY MR. BEGGS:
3 172 Q. There’s a, tab C, in paragraph 3 there is a
4 reference to Chief Alfred Batisse requesting Laura Flood
5 to sign some papers, and that she had no idea what the
& documents were that the Chief asked her to sign, and that
7 she trusted the Chief's}direction. But in this Affidavit
8 there is no record reﬁe&enae to the Indian Agent whether
_____ 9 generically or by the name "Marleau" ie there?
10 A. No.
11 173 Q. Sorry, do you agree with that?
12 Z. That there is no reference to the "Marleau"
13 in this one? Right.
14 174 Q. So the third Affidavit, April 19, 1998
15 Affidavit at Exhibit E, paragraph four there is a
16 reference to the Indian agent J.A. Marleau. But that
17 paragraph doesn’t say that Marleau asked your grandmother
18 to do anything, does it?
19 A. Your questibn is what?
20 175 Q. That paragraph four of that Affidavit doesn’'t
21 refer to Marleau asking your grandmother to do
22 anything?
: g 23 A. No, 1t doesn’'t.
| 24 176 ¢. And then Marleau is mentioned again in
: % 25 paragraph 5?
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A. Yes.

Q. But, again, there is no mention of Marleau
asking your mother to do anything?

A. Right.

Q. I believe the next: mention of the Indian
Agent 1is at paragrap% 14. Again, there is no reference
to him, to Marleau, asking your grandmother to do
anything in this paragraph?

A. Right. ©No, is there is not.

Q. And then in paragraph 16, the third line it

gays: "..... I trusted my Chief and always cbeyed
instructions from the Indian Agent. ..." Correct?
A. Tes.

Q. That is everything that it says about the
Indian Agent in that paragraph. Right?

A. Yes.

Q. And theni I pelieve paragraph 19 is the final
mention of Marleau or the Indian Agent. And, again, this
paragraph doesn’t suggest that Marleau asked her Eo do
something, does it?

A. No, it does not.

O. I don't know if you want to take any time to
review these, but in none of these three Affidavits does
it say that Marleau, or referring to it generically as
the Indian Agent or superintendent, nowhere does it say

NETWORK REPORTING & MEDIATION (416) 359-0305
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that Marleau asked your grandmother to sign anything or
do anything. It deoesn’t say that?

A. The firs; Affidavif, again, sorry, which one
was it behind?

Q. Well, the first one I took you to was Jjust
the one about family, the one about marriage?'

A. I need just a moment.

0. Sure.

MR. MATHAI: The question he’s asking relates to
paragraph 21 of your Affidavit. You say that the Chief
along with Marleau requested that Laura sign some
papers.

THE DEPONENT: Right.

MR. MATHAI: He’'s saying that the Laura
Affidavits do not suggest that Marleau was there for the
gsignature, or asking for the signature on October 10th
which you confirmed.

THE DEPONENT: ‘Correct.

MR. MATHATI: Okay.

MR. BEGGS: Okay.

MR. MATHAI: Is there something that you want to
ask as a follow-up?

BY MR. BEGGS:

Q. Just a moment. Would it be fair to say,
again just going to take a couble of steps back, there is

NETWORK REPORTING & MEDIATION (416) 359-0305
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no doubt you could ekpand or correct on this, but
generally speaking the suggestion is, in this case, that
your grandmother was asked to sign something that she
didn’t know what it was and as a result signed -- became
enfranchised?

A. Yes.

Q. Generally speaking, yes. I guess would you
agree that those three Affidavite don’t suggest that the
Indian Agent was involved in that deception, 1f I may
call it that?

A. Those Affidgvits only reference to
corregpondence, not to Qhen the agent actually visited,
8o there is no reference to when the agent visited and
had conversation with her. That's something that we had
in conversation with my grandmother about what happened
to her around that time. Because those are specifically
that talking about correspondence that went back and
forth. And nowhere in the correspondence does it appear
that he has anything to do with it.

0. But she didn’t say in her Affidavits that he
had anything to do with it whether 1in correspondence or
in person?

A. Correct.

0. In Exhibit FF to your Affidavit, this is a
letter I toock you to at the beginning of this for March,

NETWORK REPORTING & MEDIATION (416) 359-0305
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1996, this ig a letter from Kimberly Murray who was your

counsgel,

Now you'’
worried

refers ¢

at the time?
A. Yes.

0. And it says in the second paragraph:

"On December 4, 1952, Laura Mary Batisse (now
Laura Mary Flood) was asked to sign an
Application for Enfranchisement by the Chief of
the Matachewan First Nation. At the time of
gigning the appiication, Mg. Batisse was
completely uﬁawara, and not informed by the
Chief, of what she was signing. She had no
knowledge as to the effect of the document. At
the time, she was unable to read or write, and
merely trusted the Chief’s direction. ..."
ve already talked about the date. I'm not
about that, at this point. But Ehis letter only
o the Chief. Correct?
A. TYes.

0. It doesn't refer to the Indian Agent being

involved?

Michael?

NE

A. Cerrect.

0. And if I can take you to tab M, as in

A. Just M?
Q. I guess that is MM, it’s the Notice of

TWORK REPORTING & MEDIATION (416) 352-0305
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Protest?

A. Yes.

Q. I'm just going to take a moment tc glance
through this. Maybe you need to do, asg well. This
document doesn’t actually refer to the circumstances of
the signing with the Chief at all. There is a discussion
of Minister, this is at page 105, and I guess we’'re going
from the Notice of Protest to the Memorandum, saying that
the Minister "..... ought to have knéwn that the

application was obtained pursuant to the exercise of

undue influence. ..." That’s at paragraph 22. And at
paragraph 23 it refers to the Minister failing "..... to
adequately examine ... the Enfranchisement Application.”

But T guess I would put it to you, and it may require to
you look at it, that there is nothing in here that
suggest the Indian Agent was involved in a deception
against Laura Flood?

MR. MATHATI: ‘I’m going to refuse the guestion.
It doesn’t actually speak to the circumstances at all in
this document; it just speaks to the fact the information
in the Application was incorrect. The Minister should
have looked at it closer at the Application.
--~- REFUSAL

BY MR. BEGGS:

Q. Okay. On the same objection, but we’ll see.

NETWORK REPORTING & MEDIATION (416) 359-0305
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At tab Q0 is a Notice of Appeal. And that’s in relation
to the statutory appeal from the Registrar’s decision to
the Superior Court. BAnd, again, I would ask i1f there is
any suggestion in this ﬁotice of appeal that the Indian
Agent was involved in déception against Laura £lood?

MR. MATHAI: Again, I'm going to refuse on the
same bagis that the circumstances of the filling out of
the Application are not explicitly referenced in this
document.

-~ REFUSAL

BY MR. BEGGS:

0. You were at the hearing of the Superior Court
of Justice, is that right?

A. Yes.

Q. And that was on November 27, 2007, I think I

saw the date of the decision., If you want to look at

that?

A. I don't recall the exact date now.

0. I'm looking at tab R of the decision, it
says: "DATE HEARD: November 27, 2007."

A, Yes.

0. Now, would you agree that the first time it
was suggested in these proceedings that Marleau was
involved in a deception was during that hearing?

MR. MATHAI: I'm going to cbject to that. It

NETWORK REPORTING, & MEDIATION (416) 359-0305
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presumes she remembars,,fixst'bf all, what was said in
that hearing in enough detail to remember that. She
wasn’t the one making the arguments, I don't think it is
good evidence frankly. BSo I'm going to object to that.
~-~- REFUSAL

BY MR. BEGGS:

Q. Are you aware of an earlier time at which it
was suggested to the Registiar that the Indian Agent was
involved in a deception?

MR. MATHAI: I’'m geoing to object to that, too.
Because Ms. Larkman wouldn’t have been privy to the
conversations that happgned between counsel and the
Registrar during, yoﬁ know, the many years that the
Registrar process continued so she would have no
knowledge of whether or not discussions were made at that
time. 8o I'm going to object to that, as well.
~-— REFUSAL

BY MR. BEGGES:

Q. Are you doing okay? Do you want a break?

A. No, I'm okay.

Q. I'm going to turn to sowe documents for the
19508 that you've attached as exhibits to your Affidavit.
Now, I'm trying to decide how to do this with a minimum
of flipping. All right. Well, I'm going to be taking
you, in a moment, to the Application for Enfranchisement

NETWORK REPORTING & MEDIATION (416) 359-0305
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at Exhibit N of your Affidavit. But first I'm going to
take you to your grandmother’s 1998 Affidavit, Exhibit E,
paragraph 16, and in that paragraph she’s talking about
the Application for Enfranchisement. I think I've
already gone over this, she says: "..... The signature,
is my signature, ..." And then she says she does not
know what she was signing. That document is at page 46
and 47 of her Affidavit. And I’'m going tc suggest it’s
the same document that is at tab N of your Affidavit?

A, Yes.

0. Now, do you agree that’s her signature on
there?

A. Yes.

0. And I'm going to take you to a letter, dated
October 31, 1952, which is Exhibit P of your Affidavit.
Again, I’'m going to look at your grandmother’s Affidavit
again?

aA. P?

Q. Yes, I'm going to compare two documents which
I believe are the same, Exhibit P of your Affidavit and
in your grandmother’'s 1998 Affidavit, the one at tab E,
which is Exhibit J at page 45. Am I right?

A. Yes.

Q. I'm loocking at page 45 and 65 of the Motion
Record. Those are the same document?

NETWORK REPORTING & MEDIATION (416) 359-0305
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A, Yes.

Q. Except for one is not so visible. Now, in
your grandmother’s Affidavit, paragraph 14, this is at
page 267

A. Soxry. Your guestion is?

Q. Well, at page 26 of her Affidavit, I'm Just
referring to the page numbers on the top right there,
paragraph 14, that’s the paragraph that attaches the
exhibit and the letter dated October 3lst, and she refers
to as "..... bearing my signature..." Although, in
fairness, she says she "..... did not write this letter,
nor did I instruct anyone to write the letter on my
behalf . "?

A. Right.

Q. Do you agree that's her signature on that
letter?

A, I will say fyes" because she said that’s her
signature. It doesn{t appear the same to me as the other
signatures. But I will say "“yes" because she said that’'s
her signature.

0. And that's why I wanted to take you te that
first, I didn’'t want to put you in a position where
you’'re arguing with your grandmother. But feel free, if
you wish. And Exhibit F of your Affidavit is a letter,
dated July 14, 19527
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A. Yes,.

Q. 'The letter date is July l4th, the stamp says
July 17th it’s received. l’mﬂgssuming that’s what it
means? ’ |

A. Right.

Q. Now, your grandmother’s‘1998 Affidavit at
page 23 and 24, it doesn’t refer to this letter. The way
I read paragraph 4 suggesty that she did not have that
letter before her, at the time?

A. Thig Affidavit ig from when?

Q. 19887

A. So you're asking if the letter from?

Q. Are you aware whether she had the July 1l4th
letter? I would read that paragraph and suggest that she
Gidn’t? ' :'

A, 8o in 19;8 that letter was being shown to
hexr?

0. No, what I'm saying is in 1998 she’s
referring to a July 28th lettex?

A. Okay.

0. And says that that letter, I'm just reading
from it:

L Mr. Marleau writeg that he received a

letter from me requesting that I be enfranchised.

This letter is not included in the
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enfranchisement- file. At no time did I write

such a letter, nor did I instruct anyone elee O

write this letter on my behalf. ...*

A, Okay.

Q. I guess my guestion is: Do you know if she
had thig letter in front of her? Because that would mean
two different things as to what that paragraph means,
either she doesn’t believe this letter or ghe wasn't
aware this letter existed?

A. I don't know the answer to that guestion.

Q. Anyway she doesn't comment on her signature.
But do you believe that to be her signature?

A. Yes. |

Q. DNow, you said you were a legal assistant
working as an office manager? |

A. Yes,

Q. You have written a fair amount of

correspondence, I gueseg?

A. Yes.

Q. On behalf of other people?

A. Yes,.

Q. Are you aware of identification initials, the

practice of them? . )
A, Yes.
Q. I know you’'re not in a position to say what

NETWORK REPORTING & MEDIATION (416) 359-0305




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

June 10, 2011 _ Angel Sue Larkman 47

- 316

actually happened as to this, but ordinarily what would
the initials show?

A. I don't know what they stand for.

MR. BEGGS: Oh, vou don’t know. Okay. That's
fine.

MR. MATHAT: Counsel, I know cbviously what the
practice is of them. But do you know what "RLS" is or
whom "RLS" 1is?

MR. BEGGES: I have a guess.

MR. MATHAI: Then who is that?

MR. BEGGS: The Application for Enfranchisement
at tab N has a signature by the name Ron L. Scott.

MR, MATHAI: And do you know who Ron L. Scott is?

MR. BEGGS: No, I don’t know who Ron L. Scott.

MR. MATHAI: Because when I look through the
Treaty List there is no Ron L. Scott who is a member of
the band. 2And my guery is whether or not Ron L. Scott,
we don't know what the "L" gtands for, but Ron L. Scott
whether or not he is someone waﬁking with the Indian
Agent.

MR. BEGGS: Well, that‘is an interesting guestion
but I actually had a number of guestions about Mr. Scott
for Ms. Larkman, which she may not be able to answer.
But I would like to put them to her.

MR. MATHAI: Well, we don’t know who it is. But

NETWORK REPORTING & MEDIATION (416) 359-0305
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you can ask the questions.

BY MR. BEGGES:

0. 8ince we're on the topic do you know anyone
by the name of Ron L. Scott?

A. No, I don‘t know anyone by the name of Ron L.
Scott. And I want to add something to that, that he in
my mind I‘m thinking ahead of this conversation with my
mother that the Scotts owned the bar in Matachewan. But
I may be incorrect, I would need to clarify that. But
there were a couple during a period of time that owned
the bar, and I'm thinking it was the Scotts.

Q. Well, I;m not sure this advances ug anywhere
but 1711 take you to something I noticed which is
actually your grandparent’s Marriage Certificate which
wae in the Affidavit of Gary Penner at tab W. Now, this
Marriage Certificate was from 1964, right?

A, Correct.

Q. And there’s Lwo witnesses signing it. Now,
I'm not purporting them to be Ron L. Scott, but my
reading of that is on the left Walter Scott and on the
right G.L. Scott. Would you agree with that?

A. I would agree with the G.L. Scott.

Q. Would you think they're the last name Scott,
not the first name?

A. That's possible, too.
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Q. And the address line underneath says
Matachewan, I believe?

A. Yes.

Q. Both. But that doesn’t jog your memory of

the Scotts?

A. No.

Q Ckay?

A. No.

Q Now, I guess you suggested and I appreciate

this was secondhand, it was not recellection, but you
suggested that they may have owned the bar. Are you
saying they once did‘or they currently do?

A. No. ©No one currently owns the bar. But they
may have once owned the bar. It’s been through many,
many, many people since, then.

MR. MATHAI: Coﬁnsel, have you made inguiries as
to whether Ron L. Scott is someone who worked for Indian
and Eskimo Affairs, at the time?

MR. BEGGS: No, it never occurred to me that
Scott may be an employee of the department.

MR. MATHATI: Is that something that could be
inguired into?

MR, BEGGES: Well, I know he’s not, for example,
an Indian Agent because he’s not on the listing of Indian
Agents., For example, he’s not a successor to
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Mr. Marlieau.
MR, MATHAI: Who was t[he successor
Levesgue. No., Sorry. I apologize. That

person’s name.

MR. BEGGS: No, you are right. No.

? Ch, J.A.

ig not the

Wait.

Levesque was before him. I'm leooking at tab D of Gary

perner’s Affidavit, it had a document list

agents in the Nipissing agency. Actually,

ing Indian

it’s the first

page, the second page. The firet page is an alphabetical

listing, the second page lists the agents

Nipissing agency. The third is Albert Mar

for the

leauw. And then

succeeding him is a person named Gauthier and a person

named Moore. It would be very difficult to find records

at this point of somebody who was in a subordinate

position, I think.
MR. MATHAI: Or whether he was jus
at Indian and Eskimo Affairs. That may no

difficult to find in the Nipissing area.

MR. BEGGS: I think it would be very difficult to

find, actually.

MR. MATHAI: Okay. Maybe you coul
inquiries.

MR. BEGGS: Well, I'm pot going to

undertaking.

t an employee

t be go

d make

give an

MR. MATHAI: OCbviocusly, I can’'t ask of you for
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undertakings while you are cross-examining my client.

You know, that being said you have raised some doubt with
respect to the issue of who this Scott individual is.

vou know, I think it would be incumbent upon the Attorney
general to take steps teo ascertain whether or not he was
an employee of Indian and Eskimo Affairs. We’'ve provided
our best evidence, which is the evidence that my client
has said with respect to a Scott family that was living
in the area. wWhether or not that would be the
individual, I don't know. But I would think that it
might be something that the Attorney General may want to
clarify.

MR. BEGGES: Well, I disagree that it’s incumbent
on the Attorney General to do so. But we’ll discuss it
of f the record, at some point.

MR. MATHAT: That's fine. Do you want to go off
the record now?

MR. BEGGS: Sure.

-~ QFF THE RECORD

BY MR. BEGGS:

Q. Now, in your aAffidavit at paragraph 33, again
T think I read part of this to you already, this time
it’'s the first sentence I'm interested in, it says:

"To the best of Laura Batisee’s knowledge and

recollection, she did not receive the $82.23
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payment required by the Order-in-Counsil from

Chief Ratisse, the Agent or any other source.

3
P

52

In your grandmother’s first Affidavit at paragraph 5 the

language is very similar to what you just said there:
"To the best of my knowledge and recollection I did not
receive..." That's right?

A. Right.

Q. And she’s not saying definitively that she
did not receive such a payment, but that it was to the
best of her knowledge and recollection. Is that right?

4. She’'s not saying definitively. Right.

Correct.

Q. And, again, in the 1998 Affidavit, paragraph

17, which is at page 27, on the second line it says:
LA T do not recall receiving a cheque for $82.23.
Again, she’s not saying absolutely she did not receive
that cheque but that she did not recall it. Correct?
A. Correct. )
Q. Now, in your Affidavit at paragraph 34 you
says:
"Ae far ag I am aware, there is no record of a
cheque being made out to Laura Batisse in the
records provided by the Regpondent. However,
there is a record of a payment in this amount

NETWORK REPORTING & MEDIATION (416) 2359-0305
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522

made out to J.A. Marleau."

And you’ve attached a document at Exhibit W. Correct?

A, Yes.

Q. Now, when you say the "..... payment in this
amount made out to J.AJQMarleaﬁ“ are you saying the
chegque was made out to the name of J.A. Marleau?

A. You're asking me if the cheque was made out
to?

Q. I'm asking you if that’s what you're
saying?

A. All I'm saying is J.A. Marleau received,
accoxrding to this document, shares of band funds to
Mz. Laura Batlsse. So from that document that’s all I
can see, that’'s as far as I see that it went.

Q. Okay. Feel free to disagree?

A. Okay.
Q. This document at the top left says: "THE
ENCLOSED OFFICIAL CHEQUE NO. B 22 -" and then in

typewritten numbers "20482 IS A PAYMENT OF YOUR CLAIM AS
DETAILED HEREUNDER." That suggesi there was a cheque
encloged with this, whatever this document was., Is that
right?

A. Yes.

Q. And now I had locked at that rectangular box
with rounded cornerg as an address box. Is that what you

NETWORK REPORTING & MEDIATION (416) 359-0305
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had understood it to be?
A. If I understood at the time I don’t know,

because I can’t remember when I first loocked at that

document, that's a while back now. If you are pointing

that out to me now, yes, I can say it locks like an

addresgs box.

240 0. Tt looks like the cheque did, as you say,
reached J.A. Marleau?
A. Yes.
241 0. But this document, itself, doesn’t say in
what name the cheque is written in?
A. Right.
THE DEPONENT: Ig it okay if we take a break?
--- Whereupcon proceedings recessed at 12:52 p.m.
--- Whereupon proceedings resumed at 1:03 p.m.
BY MR. BEGGES:
242 Q. So if I could take you to paragraph 51 of

your Affidavit, and it refers to "Exhibit "HH"" which

a letter dated August 13, 19%6. It says:

is

" On August 13, 1996, our legal counsel at the

time wrote to the Registrar. It is apparent from
the letter that the belief at that time was that
my grandmother had been enfranchised as a result
of her marriage-;o a non-Indian, and that this
enfranchisement was in error because she was

NETWORK REPORTING & MEDIATION (416} 359-0305
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married after 1862, ..."

Now if you want to take time to lock at the letter,

that‘s fine. But wmy guestion is: You say "..... the
belief at that time..." whose "belief”™ are you talking
about

A. That would be our whole family. Let me
explain just a little bit. Our whole family believed
because, and I know the correct terminclogy is non-Native
or non-Aboriginal but back then even now my grandmother
would have referred to as the "white man" she was living
with. And that wag always the belief that she was living
with a "white man" that she didn’t have status, or that
was what the enfranchisement was about her living with a
white man. And that was right up to the end we all
believed that until we got the documents in 1896 when we
received the documents, that’s when we started to see
that there wag something else happening other than the
white man situation who she was living With.

Q. Okéy; Just to ﬁell you where I'm going. You
said "192%6," I'm going to ask about whether you know when
it was you received theédocuments from, I‘m not sure what
you said, from the department?

A. Yes.

Q. I don’t know what the answer to that question
ig. The best I can come up with 1s looking at Exhibit KK
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325

to your Affidavit, which is dated November 26, 13367

A, Right.

Q. and at the end of that page going on to the
next page it says:

PR In addition, we ask that coples of all

documents relating to the enfranchisement be

released to us. ..."
Can vyou say whether,fpr maybe you can’t, but it was after
this letter that you received the documents

A, Yes.

Q. Okay. But you don’t know any more
specifically when you received them?

A. I don’'t know exactly when they arrived at
Me. Murray's office. I just know when she compiled them
then we would come together and discuss what she
received.

MR. MATHAT: Counsel, maybe tc assist. If you
flip to tab L there is a letter from M.M. MacDonald,
acting Registrar to Kimﬁerly Murray at Aboriginal Legal
Services of Toronto énclosing a copy of her file, "her"
being Laura Flood. So it would appear that the materials
only arrive at Aboriginal Legal Services of Toronto
August 18, 1997.

BY MR, BEGGS:

Q. I don’t find that myself. That’s great. If

NETWORK REPORTING & MEDIATION (416) 359-0305
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I take you to Exhibit FF, which we've loocked at before,
that’'s the letter we talked about that was the first
letter from Aboriginal Legal Services on your behali?

A. Yes,

Q. And in the ?econd %aragraph, which I think I
read out before so I;ll just summarize. The gist of it
seemsg to be that Laura Batisse was signiﬁg something that
she wag unaware of, she-was not informed of what it was;
that she gaid no knowledge as to the effect of it, and
that she wasg unable to read or write. 8he trusted her
Chief’s direction. This pertains to the signing of the
aApplication for Enfranchisement. 2And this precedes the
time when the full file was given to your family. Isn’'t
that right?

A, Correct. It could be just that Kim took that
information from the enfranchisement document. That date
is on the enfranchis;meﬁt document ,

Q. I'm just trying to think this through
chronologically. Exhibit € is the Affidavit from your
grandmother, dated February 26, 19926. 1T assume that’'s
the letter. The letter we were just loocking at says:
Pleasgse find enclosed the sworn Affidavit of Laura
Flood?

A. What are you saying?

Q. Exhibit C is the Affidavit, but the letter we

NETWORK REPORTING & MEDIATION (416) 359-0305
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were looking at is FF?

A, Okay.

Q. And FF séys; Enclogsed please find --

MR, MATHAI: This Affidavit?

BY MR. BEGGCS:

Q. The sworn Affidavit of Laura Flood. And I
assume that could only have been the first Affidavit
based on the dates?

MR. MATHAI: That ig a fair assumption.

BY MR. BEGGES:

0. 8o this first Affidavit makes the allegation
in paragraph 3 and 4 that she was the same allegation
that was in the letter, that she was asked to sign
something she didn’t. know what it was that turned out to
be the Application for Enfranchisement. Does this not
show that yvour grandmother knew in 1996 that she had been
enfranchised, because she had filled out this form?

A. No, all that means is that her understanding
of that form was she just agreed that she was living with
a "white man.”

Q. So she thought this form, the enfranchigement
gtil1ll had something to do --

A. Living with a white wman. And the
enfranchisement document doesn’t say any reasons what the
enfranchised card is;§o§, it just says "enfranchised."
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e, Okay. wa, sorry, this is going to seewm like
a personal guestion, it is, but she was married in 1964.
Correct?

A. Correct.

¢. And she married Wycliffe Flood. And Wycliffe
Flood we discussed was a -- oh, T see. Okay, well, T
think yvou said that Wycliffe Flood was at least the
father of Lorne Flood?

A. Yes. No one has ever talked about Lorne
being anyone else’s child other than Wycliffe’s.

Q. And Lorne was born' in 19482

A. Yes.

Q. DNow, you’'ve said that your grandmother spoke
of it in terms of living with the "white man?®

A. Yes.

Q. Was sghe living with him prior to the marriage

A. Yes.

Q. Was she living with him, say, at the time in
19527

A. Yes.

Q. So from your discussions with her she thought
it wae because she wag living with your grandfather?

A. Yes.

¢. That she wasg snfranchised in 19527
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A, Yes,

0. Now, we're going to really jump around a lot
put that’s just because we're near the end. Paragraph 21
of your Affidavit?

A, Yes.

0. This is the paragraph referring to October
10, 1952 and signing the papers., What I want to ask you
about is the third and fourth line, it says: "As such,
she signed the papers. :The documentation was neither
read to her nor explained. She did not know what she was
signing.” That event, anyway, is referred to twice in
your grandmother’s Affidavits. The first Affidavit from
February, 129867

A. The event of signing the papers.

Q. Signing the Application for Enfranchisement.
and I think that is paragraph 3 and 4 of the first
Affidavit. And algo in the third Affidavit, the 1298
Affidavit, paragraph 16, my cuestion ig this: You said
the documentation was neither!read to her nor
explained?

A. Correct.

Q0. Now, I see in those paragraphs that she says
ghe didn’t know what she was signing?

A, Right.

0. PBut I don’‘t see her say that they were not
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read or explained to her?

MR. MATHAT: Well, counsel, in fairness, it says:
nT did not know what T was signing.” I think that can be
inferred it was not read or explained to her.

BY MR. BEGGS:

Q0. That’s what I want to clarify. Is that a
inﬁerence that it wag not read or explained to her?

A. No. We would have had a conversation when we
were doing this, we said: Did anybody tell you what you
were signing? She sgaid: No, I didn’t know what I was
signing. 8o that’s all that would have been said.
Because English is not a first language, it’s all about
the way we ask her and how she answers to things.

0. Okay. 8o it’s based on your discussions with
her?

A, Yes.

MR. BEGGS: I’'m sorry ﬁo suggest a break just so
gsoon after the last bne, but if I have a few moments I
could probably wrap this up. Five or ten minutes.

-~ Whereupon proceedings recegsed at 1:21 p.m.
--- Whereupon proceedings resumed at 1:32 p.m.

BY MR. BEGGS:

Q. So, again, leaping around a fair bit but it
shouldn’t take too much longer. Now, are you aware of
any of your uncles or aunts or great uncles or aunts who
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have been Chiefs or counsellors of the Matachewan Band?

A. Yes.

Q. Who can youlthink of?

&, Well, I know uncle Barney because I’ve known
him since he was Chief. BAnd since we started doing this
I've learned that uncle George was. And I‘m not sure
uncle Mike might have at some point been a counsellor or
a Chief.

0. And am I correct that your grandmother’s two
surviving giblings are Barney and Elsie?

A. Yes.

Q. And that is the Barney that you said was
Chief, at some point?

A, Yes.

Q. Do you know when he was Chief?

A. TIn the 19808 he wasgs Chief, for part of the
rg0s. I'm trying to think if it went into the 9203, as
well. He was Chief for about eight years running.

0. And you said through these proceedings you've
become aware that George was a Chief?

A. Yes,

Q. I think you said this, correct me if I'm
wrong, you did say you looked at the Affidavit of Gary
Penner?

A. Yes,.
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Q. And ther@'slseveral documents there, I can

take you to them if youw’'d wish. But generally speaking

there are some documents included in there that suggested

the Chief in 1952 was George Batisse, Laura Batigse’s
brother. Right?

A. Yes.

63

0. In your Affidavit you said the Chief in 1952

was Alfred Batisse?

A. Yes.

Q. Do you now believe that the Chief in 1952
was, in fact, George?

A. George, yes. Alfred, no.

0. Okay. So you think it was George and not

Alfred?
A. Yes.
Q. So you think it was a mistake?
A. Yes.
Q. Now, this might seem like nothing to you in

light of vesterday’s discussion, simply because you

probably have a better idea of this whole geography

better than anyone else does. How far is Sturgeon Falls

from Matachewan?

A. Yeah, I had said this before that driving

1ike a hundred and something kilometresg an hour it might

take us more than two and a half hours to get there.
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don’t know what that translates into distance.

0. That's the way I would think of things too.
Now, in your Affidavit at paragraph 60 and 61 you state
in 60 that "..... a statutory appeal was commenced onA...“
January 192, 2001. Is that right?

A. That’'s what I read, yes.

Q. And that was in relation to the appeal of the
proceedings before the Registrar. Right?

A. Right,.

Q. Now, I‘ménot sure if this guestion is
straining privilege. Were you kept abreast of the
proceedings in the statutory appeal?

MR, MATHAI: Hold on. First, I want to know the
relevance.

MR. REGGS: Well, she put it in her Affidavit,
paragraphs 60 and 61.

MR. MATHAT: Fair enough. But I still want to
know the relevance, from your perspective, other than
just saying it’s in your Affidavit, what is the
relevance?

MR. BEGGES: I say it’s sufficient that you put it
in there that I can ask a guestion about it. I would
also say it’s relevant because a lot of the evidence, in
this case, is based on the evidence in the Affidavits of
fTaura Flood. And thoge Affidavits are inherently
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hearsay, because she’s unable to testify. And so we're
going to, at some point, address the question whether
they are necessary, the test of admigeibility of hearsay
evidence. 8o the guestion of delay is going to become an
issue.

MR. MATHATI: Well, they’re hearsay insofar as any
Affidavit is hearsay.

MR. BEGGS: Not in the sense of Ms. Larkman's
Affidavit is not hearsay.

MR. MATHAI: By definition anything that is not
viva voce evidence in court is hearsay. Whether it
pecomes acceptable to use it for the truth of its
contents is a different guestion. And in J.R.
proceedings, obviously, it gets used fox the truth of
it’s content subject to cross-examination. We’'re talking
about whether it can be relied upon as any Affidavit gets
relied upon. I guess you'll argue that it shouldn’t be
because she’s passed:away, I’li gay 1f’e necessary
because she has passed away.

The issue of delay and my recollection of the
contest in terms of allowing hearsay statements is not
addressed in that, not Khan and K,G.B., it’s not
addressed in that. 8o I'm a little bit confused as to
why the delay issue becomes important. Maybe you can
assist with that? I know of no case law that says delay
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- 335

ig consideration in determining hearsay. It’s necessity
and reliability are the two.

BY MR. BEGGS:

Q. It’s part of n@ceééary whether it would be
necegsary to allow tﬁis eﬁidence in this manner. If it’'s
the applicant’s own delay that it became necessary that
would be a relevant consideration. But going back to the
first point why are fhese paragraphs here if they’'re not
relevant?

MR. MATHAI: I hear that. I get that. I'm going
to refuse it on two grounds. The first is the guestion
that vou've asked is straying into privileged material in
terms it’s going to ask what the contents of the
discussion with counsel were. So I'm going to refuse it
on that basis.

And the second refusal I'm going to base it on is
the fact that other than what you've explained that it’'s
in the Affidavit, I don’t believe those two questions of
necessity and reliability as it pertains to whether or
not the Affidavit should be allowed in as an exception to
the hearsay rule.

--- REFUSAL

BY MR. BEGGS:

Q. Okay. Well, 1’11 continue on. When did you
file your Motion Record, or your record on this statutory
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appeal? )

A. When did I file my record on the statutory
appeal?

2. Yes?

MR, MATHAI: Maybe the threshold question should
be: Do you know when? She may not know when.

BY MR. BEGGS:

0. Well, I already asked whether she was aware
of what was going on. She refused.

MR. MATHAI: If vou want tc ask: Dec you know,
then sure.

BY MR, BEQGGS:

Q. Do you know when ybur record was filed?

A. Offhand,’no. I would have to go through all
the papers again.

MR. MATHAYI: Counsel, she may not know the
answer. I'm sure yvou will be able to by going through
court filings, it is what it is that’'s the date.

MR. BEGGES: But I would like to get it on the
record.

MR. MATHAI: You won’t have a dispute from me if
you get something from the court that says that it was
filed on that date. I'm not going to play cheeky bugger
with it and say: Well, that’s not part of the evidence.

BY MR. BEGGS?
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0. It would be gimpler for her or for you to
just lock at the materials. Because these are
proceedings from the Superior Court of Justice, it would
take some difficulty to get them introduced into the
Federal Court. It could be a hassle. I would like to
show you these two documents, dated July 3, 2007 from the
statutory appeal? |

MR. MATHAI: First of all,'this ig a fPactum and
the Appeal Book and Compendium. I’'m not trying to be
cheeky about it, it looks like.it would have been served
and filed July, 2007;

MR. BEGGES: There is a stamp on the back from us,
that is our stamp.

MR. MATHAI: How about we’ll do this. 1I’11 give
you an uﬁdertaking to ascertain the date and then advise.
That should be good enough for your concerns. And I'm
not trying to be cheeky about it. My concern is that I
want to be accurate about the date. As you can already
gee your date stamp it is July 4th, the front date hasg
July 3rd. I just want to make sure when all the
materials were filed. There may have been an exhibit
book, which you know are separate from the appeal book.
S8o I also want to know when that was filed too.

MR. BEGGES: Okay. This guestion your counsel may
want to answer or refuse, asg the case may be. It’'s the
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 same paragraph, paragraph 61 that I'm thinking about.

The second line of 61, second sentence it says:

LIV in its factum, the Respondent railsed for

the first time the issue of the Superior Court of

Justice's jurisdiction to hear the appeal. ..."
Now, I'm just trying to correct the record. 2And maybe
you want to take thig under-advisement and think about it
and come back later. Because what I would suggest is
that our argument was not that the Superior Court did not
have the jurisdiction to hear an appeal, but generally
not to provide -~ it didn’t have the jurisdiction to
provide the remedy. That distinction may not be
important, but I‘m just trying to correct the record.

MR. MATHAI: My understanding of your concern is
it’s solely with the issue of whether it was
"Jurisdiction to hear the appeal." As opposed to the
Superior Court of Justice’s jurisdiction to grant the
remedy sought in the'ap?gal.

MR. BEGGS: Right.

MR. MATHAT: But you do not take issue with the
heart of the paragraph, which is that this argument,
however characterized, was first introduced or made an
isgue in the factum that you filed in response to wmy
client’s former counsel’s Ffactum.

MR. BEGGS: Actually, I don't concede that at
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all.

MR. MATHAI: Okay.

MR, BEGES: But I‘m not asking about that.

MR. MATHAIL: Okgy. So you only want
clarification with respect to the jurisdiction to hear
the appeal. 8o what I will do, because I haven't
reviewed that Factum in quite some time, is I will give
you an undertaking to review the Factum and determine
whether it’s neéessary to revige paragraph 61.

MR. BEGGES: Okay. Great.

-~ - UNDERTAXING

MR. BEGGES: That actually completes my questions.
I don’t know if yvou were intending to re-examine?
RE~-EXAMINATION BY MR. MATHAIL:

Q. There are some areas of re-examination that T
would, briefly, 1ike,to:go into. But it will not take
very long at all.

Mg. Larkman, you'll recall you were asked sowme
guestions by my friend with respect to who the Chief was
in 1952. Do you recall those questions?

A, Yes.

Q. Do you recall that you conceded that you were
in error in your Affidavit by saying it was Alfred
Batisse?

A, Yes.
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Q. And you congeded, £airly to my friend, that
the Chief at the time w%s, in fact, George Batisse.
Correct?

A. Correct.

Do you know if Alfred Batisse was ever a
Chief?

A. Yes. He was a Chief in, I can’t tell you the
exact year, it was in the 1960s?

Q. And how do you know?

A. I know that because my aunt Elsie was wmy
grandmother's sister who told me. To give & bit of an
explanation. She was tglking‘gbout Alfred being Chief
when we asked for co;reétion on why grandma would think
it wag Alfred who initially had her sgign the documents,
and Elsie gaid: It‘s because Alfred made us not allowed
on the Reserve anymore. He's the one who actually told
all of us who didn’t have our status anymore that that's
the reason why. 8o that is the reason why grandma
believed it was him who had enfranchised her.

Q. And you don’'t know the exact date that he
would have been Chief?

A. No, we have a list of the Chiefs and I would
have stop go back and call someone from the Reserve to
find out the answex. r

Q. Now, you just said in your answer "we have a
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list." When you say "we® who are we talking about, your
family?

A. Sorry. Although I don’'t have status I
participate as part of the community. The community
recognizes me as a non-official member. 8o when I say
"me® i mean "me" as a Matachewan First Nation person.

Q. 8o you are using the royal "we", so-to-speak,
as opposed to the family?

| A. Yes.

Q. Now, you'll}recallfmy friend asking you some
guestions with respect to when your grandmother, Laura
Flood, would have left the Reserve. Do you recall those
questions?

A. Yes.

Q. And you will recall that you stated, both in
yvour Affidavit and it’s also reflected in your
grandmother’s Affidavit, that she indicates that she left
the Regerve in or around the time she was 19 years o0ld?

A. Yes.

Q. Do you know your grandmocther’s date of
birth?

A. Yes, for ug it's February 1, 1926. For
documentation purposes it’s March 1, 1926,

Q. Okay. I hear the distinction you’re wmaking,
and I take it you’ll correct me. What you are saying for
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the documentation is that there is some documentation
that says March 1, 19267

A. Yes.

Q. But internally in your family you believe

it’s February 1lst?

A. Yes.

Q. But in any event it’'s 19267

A, Yes.

Q. Now, at what age would she have turned 217
A. At what age?

Q. Actually} let me change that. She says that
she would have left when she was 1%9. Correct?

A. Yes.

Q. What year would have it have been when she
was 187

A. It would have been 1945.

Q. Is that your understanding of the year that
they would have left, then?

A. Yes, |

Q. And you, in answer to wmy friend’s questions,
had indicated that the whole family left. Is that
correct?

A, Yes.

Q. I'm going to show you some documents that are
in the Affidavit of Mr., Penner. You had indicated you
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had reviewed this Affidavit, is that correct?

A, Yes.

Q. I think the quickest way to do this is by
asking you to lock at paragraph 16 of the Affidavit?

A. Okay. |

Q. We’'ll just wait a second. Can yoﬁ review the
bullet poirts in this Affidavit, and tell me what they
describe?

A. Yeah. They’'re describing who picked up
Treaty pay for the Batisse family from '38 to, at the top
it says ‘54, Yeah, '54.

Q. Now, can you assist by telling me from the
vears 1938 to 1944 who was picking up the annuities on
behalf of the Batisse family?

A. My great grgndfathgr Harry Batisse picked it
up in 738, ‘39, 40, ‘41, '42, ‘43 and '44.

Q. And then in 1945 who is picking it up?

A. My uncle George.

0. 1946 who is picking it up?

A. George,

MR. BEGGS: I don’t want to prolong this by
objecting too much. How does this flow out of the
questions that I asked about leaving at the age of 197

MR. MATHAI: I'm going to get to that at the end.
I just need to establish the record, but it will gome out
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in the end.

MR. BEGGES: It’s not going to be a long time.

BY MR. MATHAIL:

Q. No. 7472

A. My uncle George picked it up.

Q. To circumvent this, I've reviewed it to and
I‘ve asked you to take the time to lock at it. It
appears from ‘45 to the end that it’s a mixture of either
Harry, I believe, Larry or George that’s picking it up?

A. Correct.

Q. Do you have an explanation for why this
change occurs after 7447

A. Because up until 1945 they’d been living on
the Reserve, and it was easy enough for my great
grandfather Harry to go over and pick up the payment. In
1945 when they moved downtown it was about who was
available, and my uncle George was the eldest so he would
be sent up to pick up the Treaty pay.

0. To the best of your knowledge, would your
grandmother, Laura, have left the Reserve without your
family?

A. No. 8he couldn't speak English., She
wouldn't have known how to live out in the non-0jibway
world without somebody else there for guidance.

¢. Dbid your‘gréndmother ever tell you: Before I
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was 19 I moved out on my own into the town?

A. Not into the town. They moved around
frequently to different trapping spots. To her when you
gay: Did you go off the Regerve? To her it would to go
to Temagami to trap. But they never went into a
non-Native community to do anything.

Q. Her first time moving out of the Reserve,
meaning changes homes, would have been in 19457

A. Yes.

Q. Ms, Flood, I'm goipg to asgk you to turn to
paragraph 23 of your gffidavit. Now, paragraph 21 you'll
recall that my friend asked you some guestions about this
paragraph?

A. Yes.

Q. 1In particular, you'll recall that he asked
you about the Indian Agent, J.A. Marleau’s presence in
asking Ms. Batisse to sign. Correct?

A. Correct.

Q. I'm going to ask you to turn to the April,
1998 Affidavit, which is ab tab E. And if you could turn
to paragraph 16. You see this paragraph, you've read it
over now a number of times? |

A. Yes. -

Q. It says:

"T have reviewed my Application for
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Enfranchisement. The signature is wmy signature,

however, as I stated before, I did not know what

7T was signing. I could not read in 1952. I

trusted my Chief and always obeyed instructions

from the Indian Agent. I signed whatever
documentation I was asked to signed. I was not
- informed that by signing the documentation I was
giving up my st;tus as:an Indian. Now shown to
me marked ag ﬁxhibit K is a copy of the

Application for Enfranchisement.®
This paragraph references the Indian agent, correct

A. Yes.

Q. And it references it within the context of
the Application for Enfranchisement. Am I right in
that?

A. Yes. The paragraph talks about the
Application, yes.

Q. And it refers to a document that’s at exhibit
K of that Affidavit. Exhibit K is what?

A. The Appliéation for Enfranchisement.

Q. BSo we're turning back, then, to paragraph 21
of your Affidavit. You’ll see that it saye: "On October
10, 1952, ..." And that‘s in reference to when the
Superintendent or Indian Agent, rather, J.A. Marleau and
the Chief asked your grandmother to sign the papers,
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attached to that is Bxhibit N. Correct?
Yesg.

And Bxhibit N is what document?

LS

That’s the Application for Enfranchisement.

Q. Okay. What!you have here in paragraph 21, is
it fair to say that comes from paragraph 16 of the April,
r98 Affidavit?

A. Yes.

0. Did your grandmother ever tell you that she
had conversations with an Indian agent?

A. Yes.

Q. In relation to this event?

A. T remember her talking about when the Agent
comes to vigit you you were just supposed to listen, and
you were supposed to do as you were directed. That’s the
details I can remember gbout any conversation with the
Indian Agent.

Q. 8o nothing, in particular?

A. No.

Q. But based on her advice, it gounds like,
about listening to what the agent says, what did you take
from that?

A. Did I take from what she believed?

Q. Yes?

A. She wasn’t supposed to dispute anything.
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When they came to the house to see her, or wherever they
were to see her she was;not to dispute anything that
Indian Affairs had.

©. So is it fair to say that based on her advice
that you would listen to the agent and do what the agent
says, that she had had interactions with the agent?

A. Yes.

0. Now, earlier you’ll recall my friend asked
you a number of questions relating to when you or your
counsel would have received documents from the Registrar
enclosing the file. Do you recall those guestions?

A, Yes.

0. Band you'll recall that with my assistance, in
falrness, we Saw a &ocuﬁént from I believe it’s August,
1997 where the material was provided to your counsel at
the time. Yes, it was August, 1287 to Kimberly Murray.
Do you recall that?

A. Yes.

Q. Now, your grandmother had signed or executed
three AFfidavits. Correct?

A, Yes.

0. And the first two Affidavits, and this is
going to be stating the obvious, the first one being
February, 1996, the second ongrbeing August, 1996. Those
were all signed prior téiobtaining the file?
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A. Yes.

Q. What documents did your grandmother have, TO
your knowledge, relating to the enfranchisement at the
time of gigning those first two Affidavits?

A. Only the card and then the rejection letter,
not rejection letter but the letter for -- well, I guess
it wasn’'t in her possession, it was in my possession the
letter from INAC stating I wasn’t allowed to be
registered as a status.

0. Let’s break that down a bit. You talked
about she would havephad the enfranchisement card. For
the sake of the record I'm going to show you a document
that’s at Exhibit Q which ig page 53 of the record. Is

this what you are referring to?

A. Yes.

0. Her being in possession of?

A. Yes.

Q. You know she had this in her possessién?
4. Yes.

Q. How do you know that?

A. She gave it to me.

Q. And then you refef to another document that
she may not have hadrin her possession, but you would
have had at that time. And you refer to that as a,
"rejectlion letter?®
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A, Yes.

0. Now, I understand that at some point your mom
had requested that her status be recognized and that your
status be recognized, as well?

A. Yegs, when I was a teenager she applied.

Q. And just for the sake of the record I'm going
to show you that, if I can f£ind it. That would be
Exhibit BB of your Affidavit?

A. Yes, thaﬁ’s my mom’s Application for Status.
Yes.

Q. What is the date of that?

A. August 20, 1986.

Q. 2And what was the results of Dorothy Larkman
applying for status? Actually, sorry, before I ask that
question. Who was she applying for status for?

A. For herself. And then she added myself and
my two brothers to the application.

0. aAnd what was the result of her application?

A. She obtaine?istatﬁs, but my brothers and I
did not. '

Q. I'm going to show you a letter, it’s at tab
¢C of your Affidavit. Is this the letter you're
referring to?

A. Yes.

Q. This is the letter that denied status for you
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and your siblings?

A. Yes.

Q. Does this letter indicate that your
grandmother applied for enfranchisement? And take your
time and read the document?

A. It &oesnit say wy grandmother applied for
enfranchisement.

Q. Okay. And what’'s the date of this letter?

A. February 3, 1988.

Q. Lastly, as you know the reason we’'re here is
that your grandmother by Order of Council in 1952 was
enfranchised. You understand that, correct?

A, Yes.

¢. What has been the effect of that
enfranchisement on you, your mother and your siblings?

MR. BEGGES: I dpn't think that flows from
anything I have asked.

MR. MATHAT: It does, and I'1l1l tell you wheref,
It comesg from your standing issue. You've indicated that
standing may be an issue. And this question is‘meant to
elicit evidence with respect to what her and her family’'s
interest is in this application, which will go towaxrds
standing.

MR, BEGGS: Well, me asking guestions about
standing doesn’t.
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MR. MATHAL: Sure it does. It opens the door to
the relevance of standing.

MR. BEGGS: Relevance of standing is always an
isgue. Right. You could have put that material in your
Affidavits te start with.

MR. MATHAT: It is izt the Affidavits.

MR. BEGGES: Then vou don’t need to go over it
again.

MR. MATHAT: If that is the test then wuch of
what we do in examination and cross-examination is not
proper. But that’s not, frankly. So I think it is a
fair question., She’s entitled to explain how this has
affected her. Normally, I wouldn’t have asked the
guestion but you opened| the door by making standing an

issue, which I until this point, until today, I had never

known was actually going to be an issue made by the

Attorney General., I hadn’t seen it in any previous
materials filed with the court, nor in the Affidavit that
was prepared. So until your question was asked I didﬁ’t
know it was going to be an issue, now that it is I think
we have to establish her interest in standing.

MR. BEGGES: Well, it’s always an issue in the
sense the court will want to know that the persons who
gqualify under the Federal Court Act to give the court
jurisdiction to deal wigh the matter. I haven’'t said I'm
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challenging her standing. I said I was simply asking her

¥ {

questions to establish her standing.

MR, MATHAI: That’s fair, and now I'm doing the
same,

MR, BEGGS: But you could have done that to start
with. I'm going to object, it is not a proper follow-up
re-examination question.

BY MR. MATHAT:

Q. I'm going to ask it, and she’ll answer and I
guess it will be up to the court to determine how to use
it. It’s somewhat of a.uniquarsituatian. I've nevexr
actually seen an att@ppééd refusal on a re-exam. But
because 1t's my witness I'm going to ask her to answer
it. And then it can be an igssue that you raise with the
court saying that they should consider it, although it’s
some in the Affidavit and you’ve opened the door. But if
you tell me now that you will not raise the issue of
gtanding, and you will concede that she has standing then
I won't ask the question. I'1l be happy to move on.

MR, BEGGS: No, I won't concede that at this
point,

BY MR, MATHAIL:

Q. 8o I'd ask %ou to éxplain to me how the Order
in Council, which islﬁow the subject of the Judicial
Review Application that brings us here today, how that
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has affected you, your mother and your siblings?

A. It sort of has two effects. One, in that we
are not able to participate in our community in the same
way we would if we had status. My brother is an active
hunter and trapper and his peers who are Aboriginal by
status can do and participate in the community in a way
that he can’t. 8o it infringes on his ability to
actively participate in the community.

The other part Ehat it:does is that it takes

advantage of the facf‘that my grandmother could not read
or write, and that English was not her first language for
her to be able to understand what was happening at the
time. And so it is sort of an ongoing family thing where
someone some place along the line took advantage of the
fact that my grandmother couldn’t do what she was able to
do, what English-speaking people could do asg far as
reading and confirming documents that she was signing.
8o it sort of brings us to -- yes, I don’t know how to
gummarize how that second point works out. It affects us
in that we have to live. with the fact that someone took
advantage of her not being able to speak. And we have to
live with the repercussions of someone taking advantage
of the fact that she couldn’t sgpeak, read or write
English appropriately,

Q. In terms of legal rights, are you able to
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vote in Band elections?

A. No.

Q. Why are you not allowed to vote?

A. Because we don’t have status. The community
recognizes ug in that we are allowed to participate in
ceremonial activities. | But as far as elections or
anything that pertaiﬁs to decision making with the
community, we’'re not allowed to participate in that.

Q. Do you feel that you are a member of the
communitcy?

A. Yes, actively.

Q. What about the right to reside on the
Regerve?

A, No, we don't have the right to reside. My
grandmother hag built a log cabin for us to be able to
use. But we are only allowed to even use it provided
that a status member is with us. 8o I can’t even
actively go to my gr%ndmother’s log cabin on the Reserve.

MR, BEGGS: I'm not sure if you are finished or
not. But obviously I had the same objection to all those
guestions. And I also would qualify that if it was
relevant, and I didn’t want to interrupt Ms. Larkman out
of respect for her, I hope I didn’t cut you off?

THE DEPONENT: No, that’s fine,

MR. BEGGS: Strictly speaking, although I

NETWORK REPORTING & MEDIATION (416} 359-0305
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realize, you know, there is a guestion of her and her
family and how something that affects her family might
affect her. But strictly speaking it’s her standing. 8o
gomething that affects éémeone else not her only is not,
strictly-speaking, standing an issue.

BY MR. MATHAI:

Q. That will be a legal argument that we will
want to get to argue. I do alsc note that most of what
Ms. Larkman’s evidence is right now is found in
paragraphs 38 to 47 of her Affidavit, which the Attorney
General has not sought to strike on the basis of
irrelevance or some form of prejudice.

Arg there any other legal conseqguences that
attach to you not being a status Indian?

A. Legal conseéﬁenceé?

Q. That’s right, any rights that you would
lose?

A. Well, yeah. I, in essence, paid to put
myself through school whereas if I was é Band member I
would have bheen able to access the dollars for
education.

0. Before you go further. Just for the record,
because it won’t be clear to people what are "dollars for
education?"®

A. Indian Affairs gives each community a certain

NETWORK REPORTING & MEDfATION {4186} 359-0305
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amount of money to pay for their Band members to attend
post-secondary educaﬁion. And I can’'t access that,
because I'm not a registered member.
Q. Did you attend post-secondary school?
Yes.
Where was that?
At Trent University.
What did you study?

I have a BA in Aboriginal Studies.

°© » o p oo P

What about with respect to tax benefits?

A. Yes. I don't receive any tax benefits, And
I also don’t receive, any mediéal benefits,

Q. and if yoﬁ were a status Indian what would
those tax benefits or medical benefits be?

A. Because there are numerous occasgions when I
worked on First Nation, but because I don’t have my
status I paid the taxes off of my employment. And in
purchasing anything that T brought with me when I wasg
living in the community with wmy spouse who ig status, I
couldn’t not pay the taxes even though he was returning
with me to First Nation. 8o, yeah, in everyday life
thoge are the things that affect me, ves.

MR. MATHAT: \Thank yoﬁl Those are all the
gquestions I have in re-examination. Is there anything
that follows from that?

NETWORK REPORTING & MEDIATION (416) 359-0305



10
il
12
13
14
15
16
17
1g
19
20
21
22
23
24

25

June 10, 2011 ) ‘. Angel 8Sue Larkman

MR. BEGGS: No, that’s all right.

--« Whereupon proceedings adjourned at 2:14 p.m.
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GARY PENNER, AFFIRMED

CROSS-EXAMINATION RY MR. MATHAIL:

Q.
affirmed,

A,

Q.

Good morning, Mr. Penner. You've been

ig that correct?

Yes.

and you have sworn an Affidavit in this

matter. The date of the execution of that affidavit is

hpril 13,
A

Q.

2011. Is that correct?

Yes.

and in paragraph 1 of that Affidavit you

indicate that you'ze General Counsel with Aboriginal Law

Section of

of Justice.

A,
Q.
of Justice
Canada, in
A
Q.
Aboriginal
AL
Q.
A
Q.

A

the Ontario Regional Office of the Department
is that correct?

Yes.

The Ontario Regional Office of the Department

is representing the Attorney General of

this matter, is that coxrrect?

That’s correct.

How long have you been counsel with the

Law section?

General counsel, two or three years.

Prior to that what, was your role in that?
Senior counsel.

And how long were you senior coumsel for?

Six or seven years.

NETWORK REPORTING & MEDIATION (416) 352-0305
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Pricr to that?

Counsel .

Again, with the same group?
Yes,

Did you article there?

I 4aid.

o PO ¥ O PO

A lony time in that one place. Now, in
relation to your experience on this file, can you please
tell me when you first became involved in the Angel Sue
Larkman £ile?

A. I became involved,_initially, although
marginally, when it became a statutory appeal of the
Registrar’s decision. §o from that moment our group had
carriage of it. My ;Olé was marginal at the first stage
which was the statutory appeal, itself, in more of a
consulting zole.

Q. When the matter was before the Registrar in
the protest, did you or any of your colleagues have any
involvement in it?

A. I certainly didn’t. I‘m not aware whethex
any of my colleagues had any involvement. I would be
surprised if we did, but I can’'t be certain.

Q. Can I get an undexrtaking, counsel, to
determine whethexr anybody at the Ontario Regional Office
at the Department of;Ju§tice Aboriginal Law Section is

NETWORK REPORTING & MEDIATION (416) 353-0305
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involved in this matfer, at that time, when it was undex
the protest?

MR. BEGGES: No, I don't think so. The
proceedings with the Registrar are not material to the
judicial review of the Order in Council 1952. So I don't
see how it would be relevant.

BY MR. MATHAI: Well, part of my concern, in this
matter, is many of the allegations you’re raising with
respect to the credibility of the earlier Affidavits
sworr by Ms. Flood are based on the fact that no
cross-examination was done. And an copportunity was
provided to the Registrér in a related proceeding before
the Court of Appeal. You’ve indicated that this
department was not related in any way to the Registrar’s
degision. 8o I want to know whether that is, in fact,
correct; whether or not anybody from your department was
working with the Registrar and assisted in coming to that
decision of not to examine Ms. Flood when the opportunity
was made available.

MR. BEGGS: Well, I still don’t think that
whether or not there was involvement with the Department
of Justice with the Registrar would go to the issue of
whether crass—examinatibn would be available or not.

MR. MATHAI: Let me help vou. If you were
counsel for the Registrar and then made the decision not

NETWORK REPORTING & MEDIATION {416) 3539-0305
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teo examine hexr, for whatever reasch, jurisdictionally or
for tactical reasons then that is something I want to
know. TIt’s as simple as that. I dom’t think you can
say: Well, you know, we weren't involved with the
Registrar and then not tell me whether in fact you were.
T Qon’t have to take the blind statement or the asserticn
that you weren’t. I can do it by way of undertaking and
then determine whether that’s accurate.

MR. BEGGS: Well, I don't think we’ve made that
assertion that we weren’t involved with the Registrar. I
believe the assertion ig actually that the Registrar is
someone separate from the Attorney General of Canada.
But, in any event, our position is a legal position that
there was no crogss-examination available alt that stage.

MR. MATHATI: At the protest stage?

MR. BEGGS: Not whether there was a decision to
cross-examine or not, but it was simply not possible
legally to do so.

MR. MATHAI: Now, my understanding was that was
your argument rightly or wrongly with respect to the
statutory appeal. i didn’t also understand it to be part
of your position with respect to the Registrar. Am I now
to understand it’s not that you're separate from the
Registrar, it's that the Registrar did not have this
authority to do cross-examination. It's somewhat of a

NETWORK REPORTING & MEDIATION (416) 359-0305
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-

shifting target, so I'm just trying to understand exactly
now what the argument is with respect to the Registrar's
ability to cross-examine; and why there wasn’'t an
opportunity given to Ms. Flood to be examined?

MR. BEGGS: Well, as I;understand it the
Registrar has a pretiy wide latitude under the Act to
follow the procedure that they see fit. It is not open
to the Attorney General ﬁo cross-examine in a proceeding
before the Registrar. I’'m not sure if the guestion would
pertain to the Attorney General gave advice to the
Registrar to whether to cross-examine. Even is that
advice were given that would be privileged advice.

MR. MATHAI: Just so we’re clear, I'm not looking

' for the advice because you are corxrect that would be

privileged and I would not be entitled to it. I'm simply
asking whether cx not the Attormey General of Canada, the
Crown, 1s acting foréthe'Regisfrar, a Crown agency, with
respect to the protest. That’s it. I get that you're
also saying that there’s a distinction. You know, my
position down the road would be the Crown speaks as one.
But, in any event, all I want to know is whether or not
vour department, Aboriginal Law Section of the Ontario
Regional Cffice, Department of Justice, was counsel for
the Registrar at the relevant time. Do you want to take
it under-advigement and get back to me?

NETWORK REPORTING & MEDIATION (416) 359-0305
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MR. BEGES: Yes, I'm thinking that might be what
111 do. I'm still working out the relevancy in my head,
pbut I'11l take it under-advisement.
- -~ UNDER-ADVISEMENT

MR. MATHEAI: That’'s fine. So we’ll list that as
a taken under-advisement. And you will let me know
whether or not you refuse down the road. To be clear
abéut what I’'m looking for. I'm looking for aﬁ
undertaking, which you are taking under-advisement, to
determine whether or not any counsel with the Aboriginal
Law Section of the Ontarioc Regilonal Offiée of the
Department of Justice was acting or providing advice to
the Registraxr, or any of his or hexr delegates with
respect to Ms. Flood!/g and Ms. Larkman’s protest.

MR. BEGGS: bkay .

BY MR. MATEAT:

¢. Thank you. Mr. Pennexr, I’'d ask that you turn
to paragraph 4 of your Affidavit?

A, Yes.

¢. In that paragraph you'd agree with me that
you list a number of items, correspondence mostly and
application forms that you believe would have been
relevant to the Privy Council at the time they made the
decision to enfranchise Ms. Flood. Is that correct?

A. I guess I wéuld have said it would have been

NETWORK REPORT&NG & MEDIATION {416) 359-0305
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or could have been.

Q. That’'s right. And, in fact, to use your
language, you say: It may be assumed that the fcllowing
documents were relevant for consideration by the
decision~maker. Is that correct?

A. That’s correct, because we can’t know for
sure.,

0. And that’'s fair; And I should have asked you
thig: Before you drafted this Affidavit, of course?

A. With the assistance of counsel; we did it
together.

Q. And you %eviewed this in preparation for
today?

A. Yes, I did.

0. BAnd you reviewed everything and you confirm
again that it’'s accurate?

A, That'’'s correct.

0. And you have no corrections or changes to
make to this Affidavit?

A. No. The only thing that we came up with
subsequent to this Affidavit is that we had one more
document that we would have put in, and I think we
brought a copy of thét document.

Q. That's excellent. Because that’s where I was
going with my gquestion with regard to paragraph 4. Are

NETWORK REPORTING & MEDIATION {416) 359-0305
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there any further documents between July, 1952 and
December, 19527

2. Well, the document that I'm referring, in
fact, wouldn’t have been a document before the Privy
Council. But we think it’s an extraneous document that’s
relevant to the issues raised.

MR. MATHAI: Could we go off the record for a
second,
-~-~ OFF THE RECORD

BY ME. MATHAL:

Q. Okay, we can go back on the record. After we
went off the record counsel provided me with a copy of a
document relating to Joseph Albert Marleau that provides
a retirement date of August 1, 1953 on account of age. I
don’t intend to make it an exhibit on this examination.

Referring back, then, tc paragraph 4, Mr. Penner.
Can you review the documents listed in this paragraph,
and tell me if there are any further documents between
July and December of 1952 that you believe may be”

t

relevant to the decigioh of the Privy Council?

A. I've done that and there are no other
documents that we are aware of.

0. Mr. Penner, do you have a copy of Section 108
of the Indian Act as it was in 19517

A. Not with me.

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. Counsel, do you have one£?

MR. BEGGS: No. Sorry. Not that section.

BY MR. MATHATI:

Q. Counsel, I'm going to show you a copy of
Section 108 from the Indian Act, the citation being SC
1951 C€29. And you're going to excuse the fact that I
marked it up, I‘m just going to cross out the note I had
there. Can you just take a quick read of that provision
as well as Section 109, too, actually?

A. COkay.

Q. Did you get an opportunity to read section
109, as well?

A. Yes.

Q. You’d agree with me, Mr. Penner, that these
are the sections that detail enfranchisement and an Order
made pursuant to the enfranchisement to enfranchise a
First Nation person as it was in 1951. Correct?

A.  These prgvisions speak to that, yes.

O. And you'd agree with me that these provisions
are the relevant provigsions for the purposes of what
happened to Ms. Flood in December of 1952, Correct?

A. There may be other provisions, but these ones
certainly look relevant to the enfranchisement of
Ms. Flood.

0. And you would agree with me that Section 1089,

NETWORK REPORTING & MEDIATION (416) 359-0305
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if I can take a look over your shoulder, that the Order
that can be made enfranchising an individual can cnly be
done when a First Nation person has applied for
enfranchisement.. Correct?

A. We’re just talking about 109 now or both
togethex?

Q. And how it reads with 1087

A, BAs I understand it either an Indian applies
to be enfranchised, or they could become enfranchised
even if they haven’t applied depending on circumstance.

Q. Let’'s talk about they could be enfranchised
dependiﬁg on the circumstances, even if they haven’t
applied. I expect what you‘re referring to is 108(2)
th§t aliowg for the enfranchisement, or allowed for the
enfranchisement of & First Nation Woman when che married
a non-First Nation perscon. Is that correct?

A, That's correct,

Q. And are there any other scenarios that you
know of where a ?axson can be enfranchised without
application? |

A. Well, I've never given this too much thought
because it’s not the case that we had to deal with
because Ms. Flood wasn’'t married at the time. But it
looks to me that 108(3) suggests that if a wife is living
with a husband and the husband applies for

NETWORK REPORTING & MEDIATION (416) 359-0305
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enfranchisement it seems that she becomes enfranchised,
ag well.
Q. That's right. And that is also found in

108 (1) where a First Nation man applies and his wife of

unmarried minor childxepq And, in fact, though, in sub 3

when it does refer to the fact when a woman is living
away from her husband who has applied for
enfranchisement, that woman will only be enfranchised if
she does, in fact, apply. Correct?

A. That's right.

Q. Sc they have to apply, rvight?

A, Well, they have to depending on the
circumstances. There are some circumstances where they
don’t. If she was living with her husband she wouldn’t
have to apply.

Q. That’s right. And in the case of Ms. Flood
we’'re talking about hexr havinglto apply. Correct?

A. &he would have had to apply, correct.

Q. Because in 1952 she was not married?

A. That’'s correct.

Q. And if she didn’t apply there would be
nothing that involuntarily enfranchised her, correct?

2. Not that I'm aware of.

Q. Could the Privy Council make an Ordex
enfranchiging hexr if she had not applied?

NETWORK REPORTING & MEDIATION (416) 359-0305
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A. Not that I'm aware of.

Q. And, in fact, if they had done that they’'d be
acting in excess of their jurisdiction, Correct?

MR. BEGGES: ‘That is sort of a legal guestion you
are asking, so I will object to that.

--- REFUSAL

BY MR. MATHAT:

Q. Refused. Fair enough.

Now, Mr. Penner, I want to ask you a few
gquestions with respect to the Attorney General’s
knowledge of Ms. Flood’s literacy in 1952. As you Know
Ms. Flood states in Affidavits that she was illiterate,
at that time. You understand that, correct?

A, Yes.

Q. And does’ the Attorney General have any direct
evidence contradicting that statement?

A. Not that I'm aware of.

Q. Doeg the Attorney General take the position
that Mg. Flood was literate in 19527

A. I don’t think there is any basis on which to
take that position or any other position. She says she
wasn‘t. We know that.

Q. What is the Attorney General’s position with
regpect to that assertion?

MR. BEGGES: Mr. Penner is not here as a

NETWORK REPORTING & MEDIATION {416} 359-0305
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representative of the Attorney General in the sense of
providing legal positions. So I don’t think that is a
relevant question to ask him what the Attorney General’s
position is on her literacy.

MR. MATHAI: It’'s not a legal question I'm
asking; I'm not asking for a legal position. I'm asking
with respect to what is a fact in an Affidavit, that is
stated undexr oath, that she was illiterate in 1952 at the
time of signing the relevant documents. Whether or not
the Attorney General does not agree with that, and says
she was literate. I'm entitled to know that. If you say
that she wasn't illi;erate, then I want to know what
evidence you intend to rely on. If as you say she was
literate, then we can just move on and then ask other
questions relating te what the Attorney Generali’s
evidence will be with respect to Ms. Flood’'s knowledge of
what she was signing at the time. But, you know, this is
an issue with regpect to a fact that is really at the
heart of this Judicial Review Application.

MR. BEGGES: Right. Well, I mean the guestion
that was posed to Mr. Penner as to whether the Attorney
General has any evidence is a fair question. BAnd the
answer.is that we dop’t;have any evidence as to her
literacy or one way ér the other, I'm not sure what the
wording was. But that’s the general intent.

NETWORK REPORTING & MEDIATION (416} 359-0305
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THE DEPONENT: I think I said we have her
evidence. But that is all the evidence I'm aware of.

BY MR. MATHAT:

Q. 'That is fair. But I'm also entitled to know
positions, and that’s well established in case law with
respect to the relevancy of questions on
cross-examination. 1'm entitled to know the position of
the opposing party with respect to what is the most
material, probably, issue that will be heard on this
Judicial Review Application.

MR. BEGGS: Right. apd I'm just saying
Mr. Penner isn’t here as a witness who is able to give
the official position in this litigation on various
issues. Qut, for example, you know, we'd still be doing
the evidence of Ms. Larkman tomorrow and there may be
evidence coming out of that that will change Canada's
position on that subject.

MR. MATHAI: That’s faix. And I can ask the
question as of now, then, and ask you for an undertaking
to update that subject to what you hear from Ms. Larkman
tomorrow. But I'm still entitled to the pogition. I'm
reading paragraph 1:

"I am employed as General Counsel with Aboriginal

Law Section of the Ontario Regional Office of the

Department of Justice, which is representing the

NETWORK REPORTING & MEDIATION (416) 35%-0305
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defendant., the Attorney General of Canada ..."
Now, Mr. Penner is swearing an Affidavit on behalf of the
Attorney General of Canada on this mattexr. You are
counsel for the Attorney General of Canada. And if you’d
iike, the guestion doesn’t have to be directed towards
Mr. Penner, I can ask you, as counsel, to provide the
answer. Either way,: I would like an answer on what is a
relevant guestion.

MR. BEGGS: I want to be fair about this.

Perhaps vou could let me know the guestion again.
_~BY MR. MATHATI:

0. What is the Attorney General’s position with
respect to Ms. Flood's statement that she was illiterate
at the time of executing these documents from July, 1952
to December, 18527

MR. BEGGS: Well, I guess our position is that we
have nc information as to whether she was literate or not
in 1952. We are aware, of coufsa, of her Affidavit which
gstated that she was not literate in 1952. But at'this
point, I guess, we are not challenging her literacy or
illiteracy as the case may be. We’ll undertake to advige
you if that changes.

-~- UNDERTAKING
BY MR. MATHAT:
0. Now, I'm just using a guote that I just wrote

NETWORK REPORTING & MEDIATION (416) 359-0305
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down here: At this point we are not challenging her
illiteracy. Do I take it to mean that you accept that
she was not illiterate? I'm just trying to make this as
simple ag possible. Take out all the lawyering and get
to the simple answers.

We can go off the recoxd, if you like?

MR. BEGGES: Well, we don’t admit that she was
illiterate, I guess is the basic pecint. We have
gquestions about the overall reliability of her Affidavit.
Our position in a larger sense is that it might not
matter whether she was, in fact, illiiterate in 1852 ox
not. And I think that’s the best expression I can give
right now of our position on her literacy. So I guess if
you have follow-up questions, I’11 give the undertaking
to advise you of changeé"

BY MR. MATHAi:

Q. But you still would maintain you are not
challenging her literacy, given your earlier answer: We
are not challenging hexr?

MR. BEGGS: We're not challenging it; but we’re
not admitting it, either. But I don’'t mean to be evasive
about it.

BY MR. MATHAI:

Q. It’s the nature of these things, I
understand.
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Mz . Penner, with respect to your Affidavit. You
will agree with me that you noted some issues that you
gay affected the reliability of the three Affidavits
filed by Ms. Flood. Correct?

A. That's correct.

¢. And one of them relatesg to the Chief, is that

correct?
A. That’'s correct.
0. And who the relevant Chief was?
A. Yes.

¢. The second relates to Ms. Flood’'s claim that
she did not leave the resgexrve at 13 years of age.
Correct?

A, Yes.

Q. Do you also guestion the date in which she

applied for enfranchisement, and her knowledge o that

date? %
A. Maybe you could refer me tTo a paragraph ?
number? |
Q. Sure. And that would be the end of your
Affidavit under the title: "{g) Further Credibility i

Iggues . "?

A. And your question about this is?

0. It's not a guestion about it. It's just this
is one of your other issues with respect to credibility,

NETWORK REPORTING & MEDIATION (416} 359-030B ;
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her knowledge of the date of her application?

A. When she became aware of it?

Q. That's right?

A. Okay. That is what I didn’t understand what
date you were referring to. Yes.

0. 1Is that fair to say that those are the three
main critigques with respect to hexr Affidavits?

A. Well, I don’t know that I would characterize
them as the "three main," but they are three of then.
There were more than three, I believe.

Q. And what other ones are ther@?.

A. There was the evidence of payment of band
fundg to Laura Batisse.

O. And if we hold right there for a second. The
payment of the funds. Is there any direct evidence that
suggests that she was provided the funds?

A. There is, I guess, we would call it
inferential evidence that she was provided some funds.
There was some quesﬁion in her Affidavit about whether a -
cheque was intended for hex or, in fact, was intended for
the Indian Nation.

Q. Now, you speak of "inferential evidence® that
she would have received this cheque. Is that correct?

A. Uh’'bhmm.

0. And I'm guessing when you say “"inferential"

NETWORK REPORTING & MEDIATION (416) 359-0305




10

11

iz

13

14

15

i6

17

18

19

20

21

22

23

24

25

61

62

63

64

65

66

June 9, 201l Gary Penner 21

579

one of the things that you're speaking of is a lettex
from Mr. Marleau to Ms. Laura, at the time, Batisse,
dated Decewber 22, 1952. Is that correct?

A. Maybe you could just refer me to it?

MR. BEGGS: Paragraph 37.

BY MR. MATHATL:

Q. Paragraph 37, I thank my friend for that?

A. Yes, December 22, 1952 a lettex from the
Indian Nation to Laura Batisse stating that enclosed is

", .... “cheque in your favour in the amount of $82.23,"

0. BAnd do you have a copy of my client’s
"QUPPORTING AFFIDAVIT AND DOCUMENTARY EXHIBITS?"

A. I do.

0. If you can turn to tab V. This is the lettex
you’ re referring to from December 22, 1952, is that
correct?

A. That’s right.

0. And do you have an executed copy of this
document ?

A. This is the only copy that I believe we have
in our possession.

0. And it ig unexecuted, correct?

A. There is no signature, that’s correct.

0. 8o it is unexecuted?
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A. I don't know if that’'s the right term for it.
It's not signed.

Q. Okay. Can yvou find me any other letter from
My. Marleau to either Ms. Batisse, or to anybody else in
this file where he hﬁs not affixed his signatuxe?

A. I'd have to flip through it to answexr that.

MR. MATHAI: And, that’‘s fine, we can go off the
record and you can take a look.

-~-~ QFF THE RECORD

BY MR. MATHAT:

Q. So while off the regord counsel and
Mr. Pemnner reviewed the documents and found one otherx
document that does not have a signature, and that is tab
M of the "SUPPORTING AFFIDAVITS AND DOCUMENTARY
EXHIBITS, " it's a lette; that purports to be from
Mr. Marleau to Ms. Laura Batisse dated Octobexr 2, 1952,
Mr . Penner, do you have a version of this letter where
there is a signature on itz

A. Not that I'm aware of, no.

Q. 8o tab M and tab V would represent the only
two letters where there is no signature for Mr. Marleau.
Is that correct?

A. Yes, that's right. Except for the one that
was signed on his behalf by his assistant.

MR. BEGGS: We assume his assistant,
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BY MR. MATHAT: | j
0. BAnd the document you’'re referring to is found
at tab H of the SUPPORTING AFFIDAVIT OF DOCUMENTARY

EXHIRITS, correct?

A, Yes.

Q. Now, if you could turn back to tab V for a
second. And there you’'ll see it's dated December 22,
1g52. Correct?

A, Yes.

0. And it purportedly is sent from Mr. Marleau

to Ms. Lauxa Batisse. Correct?

A. Yes.

Q. And Mr. Marieau, you'll see the gignature
there it says: "Superintendent, Sturgeon Falls Indian
Agency."?

A, Yes.

0. Bnd at the top you’ll also see that it says,
rgerurgeon Falls Ontario?

A, Yes.

Q. Solit's being sent from Sturgeon Falls, is
that what we can surmise from reviewing this? :

A. Yes. !

Q. and do you have any information, at this |
time, as to whethexr Mr. Marleaﬁ was located out of the
Sturgeon Falls area?
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A. Yes.

Mik. BEGGES: That’s our understanding is that he
was located in Sturgeon Falls.

BY MR. MATHAT:

Q. In fact, the document you provided, it says
Province of Ontario Agency, Sturgeon Falls. Andlyou’ll
see there that it indicates Ms. Laura Batisse,
B-A-T-I-8-8-E, is in Matachewan, Ontario. And it was
sent Lo Matachewan, Ontario. Correct?

A. That's correct.

0. 1Is it your understanding when it was sent to

Matachewan, COntario it’s to the town and not to the

Regerve?
A. T have no way to know that.
0. And are you familiar with this area?
A. YNot personally.
Q. Have you been up to the area?
A. Not to my knowledge.

Q. &nd do you know, then, maybe you do or don’t,
do you know if Sturgeon Falls is close to Matachewan?

A. Do you?

MR. BEGGS: i know it’s not particularly close,
and there might be some evidence in her Affidavit. TIf I
could just take a moment?

MR. MATHAI: Yes.
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MR. BEGGS: With respect to the guestion about
whether Matachewan is close to Sturgeon Falls. Myself,
as counsel, have information based on a map which is net
in evidence. But Exhibit T out of Mr. Pennex’s
Affidavit, even with one of the pay lists in 1952,
actually, has some extra documents in there dealing with
travelling. I’'m not: sure what ;onclusions can
necessarily be drawn, but there it is. I‘1l just say
what it says on page 2 there ig some travelling expenses
noted by Mr. Marleau for 1952 saying he left Sturgeon
Falls from Matachewan on the 13th, came back on the 15th
and claimed car mileage of 509 miles. I’'m not sure how
much use this evidence is. But I think that suggests
it’'s quite a distance from Sturgeon Falleg to Matachewan.

MR. MATHAI: That would be two ways.

MR. BEGGE: That would be two ways. 5o, roughly,
half, 250 miles one way. Of course, we don't know what
route he took. That/s the only evidence I know of.

BY MR. MATHAi:

Q. Sure. Actually, that’s helpful. Thank you.
The only reason I ask, Mr. Penner is this letter that is
dated December 22nd encloses two items. Correct?

A. Yes,

0. 2and the first item appears to be a cheque in
the amount of £82.237
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A. Yes,

Q. And the second item is a Certificate of
Enfranchisement?

A, Yes.

Q. And if I understand the Attorney General's
position you would argue, or you argued that the fact
that Ms. Flood signed the enfranchisement card and
returned it would suggest that she did receive this
letter?

A. I think that makes sense.

0. And, in fact, that’'s, I believe, what you
argue in the Affidavit. Cozxrect?

A. Well, I don‘t know if I‘m arguing in an
Affidavit, but I think I said that.

Q. Fair enough. That’s what you stated in your
Affidavit. MNow, if we can turn to that actual
application?

MR. BEGGZ: This is the Certificate that she
signed, isg that what you're looking for? |

MR. MATHAI: That’s right.

MR. BEGGS: 1It‘s this Affidavit under Exhibit E.
In the Affidavit of Angel Larkman at Exhibit E is the
Affidavit of Laura Mary Flood from 1998. Exhibit Q to
that Affidavit is, I think, what counsel is referzing to.

BY MR. MATHAIL:
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Q. That is the document that I'm refexrring to.
And, Mr. Penner, just to make sure we're all on the same
page. If yvou go to your Affidavit at paragraph 37 of
your Affidavit around one, two, three, four lines down it
says :

", . ...Marleau requests that the latter document

be dated gigned, dated, and returned. It appears

that the letter received as Laura Batisse

admitted to signing the certificate, which beazxs

her signature as well as that of the Minister..,."
It refers to:

{Exhibit "Q" to the Affidavit of Laura Mary

Floeod, dated April 28, 1998, ..."

A. Yes.

¢. You see that there, correct?

A. Yes.

Q. Now, you would agree that the document that
we’re loocking at at Exhibit "O", in my client’s
Affidavit, is tﬁe dbcuméﬁt you’'re referring to in
paragraph 37, the document that was signed and
returned?

A. That's correct.

Q. And the date of this is December 22nd.
Correct?

A. I see that date on here, yes.
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Q. So on the thecry that the Attorney General,
call it a "theory" only because there is no actual hazd
facts one way or the other, somehow that letter made its
way down from Sturgeon Falls to Matachewan and was signed
on the very same day. Correct?

A. It may be that that’'s go. The dates are the
same. The date of the letter enclogsing the Certificate
is dated December 22nd, and the date that appears on the
Certificate above Laura Batisse’s signature is ailso
December the 22nd, 1852.

Q. And, counsel, I'm going to ask for an
undertaking to determine whether or not Mr. Marleau made
any mileage claims for December 22, 19527

A. Sorry, for December 22nd?

. 19sz2»?

MR. BEGGS: I will give the undexrtaking to look.
But I have no idea how easy it will be to find it if it
still exists. We’ll take a look and make reasonable
effoxtrto find that.

MR. MATHAI: And if it is available to produce
game?

MR. BEGGS: COkay.

MR. MATHAI: ZIs that an undertaking?

MR, BEGGES: If it is available we will make
reasonable efforts to locate it, and we will produce it.
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--- UNDERTAKING

BY MR. MATHAT:

0. Mr. Penner, do you have any explanation for
how this letter would have been drafted on the 22nd, made
its way down to Matachewan which is some 250 miles away,
signed and executed on the same day?

A. I have no explanétign for that.

©. And I ask this question not to be smart, or
anyrhing like that, but at the time in 13852 would you
agree with me the facsimile was not available?

A. I think that’s fair.

Q. And, clearly, not email, of course?

A. Yes.

Q. Looking at that do you find it strange that
it made its way down and signed all within one day?

A, I don't know that I find it strange. But I
can’t provide an explanation asg to how that came to be.

Q. You know, by way of an example you’ll recall
that you had shown me ancother document, rightfully, that
was from Mr. Marleau that was not signed by Mr. Marleau.
If you could flip to that it’'s tab M?

A, Yes.

0. And there you see the letter that purports to
be from Mr. Marleau to Ms. Batisse is dated October 2,
1852, Correct?
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A. Yes.

0. And, again, in this letter it says will you
complete the forms for enfranchisement, sign it and send
it back. Correct?

A. Yes.

Q. If you £lip to the next document it appears
Meg. Batisse did sign a document, an "APPLICATION FOR
ENFRANCHISEMENT?"

A. Yes.

0. And the date of that signature is the 10th of

Oatober?
A. Yes.
Q. Some eight days after it was sent?
A. Yes.

Q. And that woﬁld make sense takling into account
the distance that has to be travelled for the letter to
make it there; Canada Post isg slow im 2011, so I can only
imagine what it would have been like in 1952. Corxect?

MR. BEGGS: I don’t think I'm going to let
Mr. Penner answer a question of what Canada Post was like
in 1952.

--~ REFUSAL

BY MR. MATHAT:

Q. But you would agree that the time lag makes
sense, given the distance that this letter and enclosures
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had to travel back in 19527

A. It makes sense.

Q. Now, Mr. Penner, you’'ve read the Affidavits
of Ms. Flood. Correct?

A. I nave,

Q. And you have read Ma. Larkman’s Affidavit, as
well?

A, Yes.

0. and you understand that in one of Ms. Flood's
affidavits she indicates that she didn’t move off the
Reserve until she was 19 years old, in/or around that
Cime?

A. Yesg.

0. And you also understand in her application
that it indicates that she was off the Reserve for 13
years. Right?

A. I'm aware that she says that.

Q. And you agree with me, though, that the
application says 13 years off the Reserve. Correct?

&. Maybe you can confirm that to me?

0. Bure. I ask you to turn to tab H of the
"QUPPORTING AFFIDAVIT OF DOCUMENTARY EXHIBITS?T

A, Yes.

0. You’'ll see there in the second paragraph:

"Migs Batisse has been living away from the
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10

11

i2

13

14

15

16

17

18

ig

20

21

22

23

24

25

114

115

116

117

1ls

113

June 2, 2011

Gary Penner 32

590

Reserve for 13 years and has resided in

Matachewan for 13 years. .. .."

who he’s writing to, it appears he’s writing to the

Yes. i

A. :

Q. v"She has been steadily employed for the past %

four years as a house-keeper and camp COOK é

with an approximate annual income of é

$600.00." %

Corfect? ?
A. Yes. 2

Q. So it appeais that Mr. Marleau is indicating é

to the Indian Affairs Branch -- actually, I'm not sure g

Indian Affairs Branch, Departwent of Citizenship &

Tomigration
A.
Q.

Regerve for
A.

Q.

there.

a.

Q.

born in 1826. Correct?
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A. Yes.

0. March 1, 1926, I believe?

A. There seems to be some discrepancy whether it
wag February 1st or March lst. But 1926 T think is
correct.

Q. And you would agree with me, then, that deoing
the math if she had lived off the Reserve for 13 years?

A. Yes. |

0. Then she would have been 13 at the time she
left the Reserve. Correct?

A. That’'s right.

Q. There seems to be a discrepancy of about six
vears?

&. When you say "discrepancy,” I'm not sure what
you’re referring to. The discrepancy? The discrepancy
between what and what?

Q. Borry. Between her claim and the clalm made
by Mr., Marleau in this document?

A. Yes, Ju;t to be clear, her claim that she
was 12 when she left?

Q. That’s right?

A. As opposed to doing the math here that
suggest she was 13 when she left. Yes, I appreciate
there is a discrepancy.

Q. And if you flip to tab G?
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A. Yes.

0. You’ll see there is another document here,
and it appears to be a letter to Ms. Laura Batisse,
signed by Mr. Marleau where he’'s asking a number of

gquestions. Correct?

A. Yeg,

o And it appears to be filled out?

A. TYes.

Q "Length of residence away from the Reserve 13
years." Correct?

A, Yes.

Q. "How long you have been residing in

Matachewan {another) 13 years."?

A, Yes.

¢. Now, with regpect to item number 2, "how long
you have been residing in Matachewan." Do you interpret
chat as meaning the ftown or the Reserve?

A. It’s hard to tell because there ig nothing
here that clearly makes the distinction Matachewan, tﬁe
town or Matachewan, the reserve. In terms of the math
it’'s possible to surmise that she had been living in the

town of Matachewan, according to this, for 13 years and

had been priocr to that residing in Matachewan Reserve for

13 years. That is one way to read it. But I can’'t say
with any certainty that is what was intended. It could

NETWORK REPORTING, & MEDIATION (416) 359~0305
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be that the 13 vears referred to in 2 is the exact same
13 years referred to in 1, for example.

Q. Although, in fairness, the first guestion
makes it distinct, it says "reserve" as opposed te using
the word "Matachewan?®

A. That's xright.

Q. And given that distinction would it be fair
to say that it looks like they’'re suggesting 13 years on
Reserve, 13 years in the town?

A. I have no reason to dispute that
interpretation ox to prefer that interpretation or not.
That makes sense to me as a reasonable interpretation of
this document.

Q. Aand if you'd turn now to tab F. This appears
to be the first document where there is a letter
purported to be from Ms. Batisse to Mr. Marleau, even
though "Marleau" is spelled incorrectly, asking for the
papers necessary to release me from the treaty. Is that
correct?

A. Yes.

Q. Is it fair to say this is what initiates the
process?

A. It appears to be, and I think it probably is.
Whether there’s any bthér correspondence that preceded
this that I‘'m not familiar with, it’s possible, But this
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locks like it initiated the process.

MR. BEGGS: We’'re not aware of anything that came
before that.

BY MR. MATHAI:

Q. Okay. And you’ll agree with me there is
nothing in here that says 13 years off the Resexve, 13
vears in the town?

A. No, I agree.

Q. Going back to the second document, and by
second document I mean tab G, you'd agree with me there
is no signature here fxom Ms. Batisse. Correct?

A. I don't see one. That’s correct.

0. In fact, there is nothing in here that
indicates that she’s actually the one who typed out the
information?

A, That’'s correct.

0. It looks like it is typed out, but there is
no signature from Ms. Batisse ox any other individual
other than Mr. Marleau who sent the letter. Correct?

A. That’s correct.

Q. Now, I want to ask vou a few guestions, and
it doesn’'t come from your Affidavit but with respect to
the move of members of the band, off of Resexve, to
Matachewan. It is my understanding that at some point, I
guess what it would be called at the time was Indian and
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Eskimo Affairs would have purchased a number of houses
for Reserve members in the town in order to move them off
the Regerve into the town. Are you aware of that?

A. TIT'm not.

Q. Now, the reason I ask is because that may be
helpful to understand the date that, in fact, Mg. Flood
left the Reserve if that ig accurate. So I'm going to
ask, counsel, for an undertaking to determine whether or
not INAC, or at the time Indian and Eskimo Affairs, had
purchased houses for membexs of the First Nation Reserxve,
Matachewan. Just for that undertaking, what year that
would have been?

ME. BEGGS: Sc I can clarify, I guess, Or narrow
the search, if you will?

MR. MATHAT: Sure.

MR. BEGGS: Maybe we should go off the recoxrd for
& second.

--~ QFF THE RECORD

MR. BEGGS: Go back on the record. Okay. 8o I
think the undertaking asked is to determine whether INAC,
oy whatever it was at the time, purchased houses for
members of the band in the Town of Matachewan between the
vears 19, say, 38 to 1947 and if so what year or years
those purchases took place, occurred?

MR. MATHAT: That’'s right.
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MR. BEGGS: I guess I‘ll take it under-advisement
only for the purpose of -- I'm willing to make inguiry,
but my taking it under-advisement because I don’'t know if
it’s a massive task to do. It doesn’'t sound like it
would be, I assume it wouldn’t be that large a task. It
might be sowmething that takes a long time. I don’t know
how long it would take to find that information if it
exist.

MR. MATHAT: You can see 1t’s relevant. It's
just a question of how long it’'s going to take.

MR . BEGGS; Well, I'm assuming ilt’s not a big
task in the sense that the band wasn’t that big, and I'm
assuming the town wasn’t that kig. 8So it’'s not like
we're talking tﬁousand of purchases.

MR. MATHAI: At that time we were talking at most
67. At the time Laura under the treaty list becomes her
own number she’'s 67.

MR. BEGGS: That’'s true. But I'd like to take it
under-advisement just to detexmine the magnitude of this
task., But I'm willing to make the undertaking to request
the information if it exists.

- =~ UNDER~ADVISEMENT/UNDERTAKING

BY MR. MATHAI:

Q. Thank you. Mr. Penner, do you know of any
other documents that would have heen held eithexr by the
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band or INAC that would reflect who was living on the
Remerva, and at what time?

A, I don't.

Q. Mr. Penney, at this time, let’'s say from 1930
to 1950, to use a rough estimate, am I right in assuming
that INAC, or whatever it was called at that time, would
have been in control of band lists? !

A. Band lists. You mean lists of the members of
the band? That's what you mean by band list?

Q. Yesg?

A. I believe that’'s so, yes, certainly of this
band and other treaty nine bands.

Q. And do you know whether these band lists at
the time would have included & designation as to whetherx
or not the person lived on Reseive or off Reserve?

A. I haven't seen lists that reflect that.

¢$. 8o ig that "I don’'t know," or is that: No,
generally they don’t?

A. Well, I can't say I don‘t know, I haven’'t
seen them. So I assume that they don’t reflect that.

The ones I've seen, the lists that are in these materials
do not reflect that.

MR. BEGGS: Soxxy. Jugt so, perhaps, you both
understand what aach,othér is talking about.

THE DEPONENT: Because you don’t?
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MR. BEGGES: I just want to clarify that I do.

Are we talking about a list that is different from the
pay lists that we have attached?.

THE DEPONENT: That’'s what I mean. The list that
are in these materials do not reflect that, that’s clear.
Those are the lists that I'm familiar with.

BY MR. MATHAI:

Q. Well, the pay lists don‘t explicitly refer to
who is on Resexve or off Resexrye, that I agree with.
Explicitly it doesn’t say. The pay lists are not the
band lists, you would agree with that?

A, I don't know that.

Q. So I‘m going to ask for an undertaking,
counsel, to first determine whether or not there is a
separate band list apart from the pay lists that have
already been included?

MR. BEGGS: Yes.

--= UNDERTAKING

BY MR. MATHAT:

Q. If there is I’'d ask that you determine
whether or not those band lists indicate whether or not a
person was living on Reserve or off Reserve, and if it
does then I'd ask that you produce the same. Maybe to
help you I can tell you why I think it’s relevant?

MR. BEGGS: I think I know, but it would be good
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to get it on the record, sure.

MR. MATHAI: Sure. The reason I think it’'s
relevant is as we can find the document that’s found at
tab G of the "SUPPORTING AFFIDAVITS AND DOCUMENTARY
EXHIBITS, " you have a letter dated July 8, 1952 that
states that Ms. Batisse, Laira Flood would have lived off
the Reserve for 13 years, on the Reserve for 13 years.
Now, at the time this letter was written she would have
been 26. It's a nice even gplit, 13/13. So it’'s all
very convenient. Obviously, my client disagrees with
that. She stated in her affidavit that she would have
left when she was 19 years old, which would have put more
time on the Reserve and less time in the town. There is
no definitive answer in the documents that advises us
when she did leave the Reserve. And I believe that these
band lists may provide some assi$taﬁce in that regard.
And that’s why I‘'ve asked the gquestions in the way I have
to first make sure the band lists are different from the
pay lists, which I think they are. And, second, to see
whether or not they actually indicate who is on the
Reserve and who is off the Reserve. Because if it does
indicate that then, c<¢learly, it woﬁzd be of some
assistance to another material issue on this Judicial
Review Application, that being whether ox not the
information in this document is accurate.
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MR. BEGGS: Okay. Again, we're talking between
1930 and 1950. So I'1l give the undertakings. In fact,
I don’'% have a problem if we find them, if they exist.

If there are separate bgnd lists that exist I don’'t have
a problem giving them to you either way. But, you know,
just forx privacy purposes you're aware there is some
personal information of people there.

MR. MATHAI: Any privacy concerns [ concede can
be redacted from the document and then can be provided to
me in the similar way you put forward information of
other members in First Nation in these documents already.

MR. BEGGS: So we’ll make that undertaking for
the years 1930 to 1950. Is that all right?

MR. MATHATI: Yes, that is fine. Yes, that is
fine.

-~~~ UNDEETARKING v

MR. MATHAT: You could even, and it’s up to you,
but you could even limit it, if you like, even more
because the allegation based on this document is that she
left when she was 13. |

MR. BEGGS: Right.

MR. MATHAT: So you could limit it to that based
on that, if you’d 1like. But I‘m happy with 30 to 50.

MR. BEGGS: Okay.

BY MR. MATHAL:
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Q. HNow, Mz, Penner, I think we already went over
this but there ig nothiﬁg on this document that indicates
that she actually filled this document ocut. Correct?

A. That's correct.

Q. Oxr that she approved of the information that
wag on here?

A. That's correct.

2. And vou'd agree with me that this is the
information by which Mr. Marleauw, indeed the Privy
Council when giving an Order, would rely upon in |
determining whether pr not someone could qualify as being
enfranchised. Correct?

A. It would~belone of the documents, ves.

Q. And, in fact, in terms of providing
information it would be this document and then
potentially the application. Correct?

A. Those would be important documents, vyes.

Q. Let’s take a look at the application. You'll
recall that it was at tab N, as in Nancy. Now, you'll
see in this document we have her name filled out:

nT, I am a member of the Matachewan Band of

Indians situated in the Province of Ontario. My
Band No. is 67 and I am of the full age of
twenty-one yearéw

Z. I am preéently employed at Matachewan, as a
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- 402
hougekeeper . "

A. Yes,

0. And then there is a blank line:

"and I am capable of assuming the duties and

respengibilities of citizenship, and if

enfranchised will be capable of supporting myself
and dependents."

A. Yes.

Q. And, at this time, Ms. Flood would have had
two dependents. Correct?

A. That’'s my understanding.

Q. »And when I say "this time" for the purposes
of the record I'm talking about Octcbexr 10, 19527

A. Yes?

Q. and, in fact, subsequent to this document she
would have a third child?

A, Yes.

Q. And that third child was born prior to the
Order, correct?

A. T believe that’s right, vyes.

Q. And you'd agree with me, Mr. Penner, that
simply signing that I can assume the duties of
citizenship and support my dependents without anything
more would not be sufficient to satisfy the
enfranchisement provisions of &. 108. Correct?
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A. I believe that more information would be
required.

Q. That's right. Because there’'s still a
statutory obligation to ensure that the person can, in
fact, assume the duties and responsibilities of
citizenship and can support themselves?

A. Coxrect. T think that’s so, vyes.

Q. Because é" 108 ana s. 109 of the Indian Act
it’s not meant to be a rubber stamp, someone just submits
a name and automatically you’‘re enfranchised. Correct?

A. ‘That’s my understanding.

0. 8o it really wouldn’t be this document,
meaning document N, that suggest that she satisfies the
conditions of 108. Correct?

MR. BEGGS: I don’'t know if you can comment on
what the Indian Nation would have relied on, or had in
mind apart from the correspondence.

MR, MATHAZIL:

Q. And ¥ gef that.. Maybe I'11l ask it this way:
This document doesn’t indicate how much wmoney she makes.
Correct?

A. That's correct.

Q. It deesn’'t indicate how long she's been off
the Reserve?

A, That's corxrect.

NETWORK REPORTING & MEDIATION (416) 35%2-0305




10

11

12

13

i4

15

16

17

18

1%

20

21

22

23

24

25

166

167

168

168

17¢

June 9, 2011 Gary Penner 46

© 404

Q. It doesn’t indicate how long she was living
on the Regerve?

A. That's also correct.

Q. I= there anything in this document that could
be fairly relied upon in order to suggest that s. 108 is
complied with?

A. Maybe you could repeat that gquestion?

Q. Sure. Is there anything in this application,
Just looking at this application, not any other
documents, at this peint, ls there anything in this
application that would satisfy the pre-conditious of
enfranchisement set out in 1087

MR. BEGGES: I think that’s asking him a legal
guestion whether this information is sufficient to
satisfy s. 108.

BY MR. MATHAZL:

Q. 8o is that a refusal?

MR. BEGGS: Yes.
~--- REFUSAL

MR. BEGGS: Could we go off the record, for a
minute?

MR. MATHAT: Sure,

-~-- QFF THE RECORD
BY MR. MATHAT:
Q. We can go back on the record. Mr. Penner, if
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we can turn to tab H?

AL H, ves.

0. And this is the letter we locked at earlier,
dated July 28, 1952 from Mr. Marleau to the Indian
Affairs Branch. Correct?

A, Yes.

0. And here you'll see, again, he indicates that

she’'s been living away from the Reserve for 13 years.

Correct?
A, Yes.
Q. And has resided in Matachewan for 13 years?
A. Yes.
Q. And also has the income?
A. Yes.

Q. And you'd agree with me that none of that
information can be found in the application that was
actually f£illed out. Correct?

A. The application located at tab N.

0. N. Other than the fact that application says
she was a housekeeper. But it does not refer to the
annual income of how long she’s been living off the
reserve. Correct?

A, That's correct,

Q. So is it fair to say that that information
only comes from this July 18th letter?
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MR. BEGGS: I don‘t think Mr. Penner can answer
whether Mr. Marleau had any other information.

BY MR. MATHAI:

¢. Based on what you’'ve reviewed is there any
other document that would contain this information that
is reflected in the July 28, 1952 letter?

A. Well, there's the dpcument dated July the
18th that contains some of that information.

Q. And that’s the only document, correct?

A. Well, we’re now looking at two documents.

Q. Sorry. That's correct the only document that
contains the information that is reflected in the July
28th letter?

A. The July 18th document.

$. That’s right?

A. That I'm aware of, vyes.

Q. Again, this is the July 18th letter that is
not executed by my client?

A. Correct.

Q. BAnd then this letter goes out on July 28th,
correct, the letter found at tab E?

A. Yes,

Q. And it has what appears to bela received
gstamp of July 29th?

A. Yes.
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0. And then Ms. Flood, or at the time Laura
Batisse, her letter that asks essentially for a status
update follows. Correct? It’s August 16, 1952, correct,
which is tab I?

A. What was your guestion about this letter?

Q. Just simply that you would agree with me it
comes after Mr. Marleau has already sent on the
information containéd in the earlier letter, the July
18th lettexr?

A. Yes.

Q. In this letter you’'ll see has Ms. Batisse’s

signature there, correct?

A. Yes.

Q2 And it alsc has brackets, "{Laura Batisse}"? :

A. Yes. ’ L E

Q. And the gignature is underneath it, é
correct? %

A. Yes. :

Q. I'd ask you to turn to your Affidavit. In
particular, if you could turn to paragraph 15. In the
second half of that paragraph, which is at page 87

A. Yes.

Q. Four sentences down 1t says:

v, ....I have been further advised by Pat Bertrand

and truly believe that being paid on the reserve
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does not necesgsarily mean one is residing on the

reserve and that annuities for mincr children are

paid to the head of the family, regardless of
whether those minor children are living with that
person.”

That’s what you were advised by Mr. Bertrand?

A. Yes, by Pat Bexrtrand.

Q. Now, you gpoke directly to Mx. Bertrand,
then, and he told you that?

A. No, I did not speak directly to, I think it
was Ms. Bertrand. I'm not sure.

Q. Would Pat be a woman?

A. I don't know. No, it wasn't direct.

Q. Okay. And so who, then, directly spoke to
Pat Bertrand?

A, Information that I received with respect to
information contained in this Affidavit, if it wasn’'t
based on my own information, knowledge anq belief was
received either by émail correspoﬁdence ér by telephone:;
with respect to Pat Bertrand that would be, it wasn’'t
directly from Ms. Bertrand.

Q. Okay. 8o when you say, "it wasn’'t directly
from Ms. Bertrand," who was it dizrectly from then?

A. T would have to go back and look at the email
correspondence to determine how that was communicated to
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me .

Q. Now, we may be just splitting hairs, is what
you’'re saying that you received an email from Pat
Bertrand? Or that you received an email from someone
other than Pat Bertrand?

A. Well, for example, and this is not uncommon,
we would have a contact at Indian Affairs who with
respect to certain types of questions might refer us to
somebody else in a particular area with more
understanding of that particular area. They might get
back to us directly by way of email, or they might get
back to us indirectly by an attached email through the
person that we were initially in contact with. Somebody
may phone us back and say: I‘'ve been told this by so and
so. There’'s any number of different ways that
information gets transmitted.

Q. 8o it may, in fact, have been third-hand
information?

A. It‘s possible. I c¢an’t say, in this
particular case.

¢. Now, based on your understanding of these
treaty lists, am I right in that what was expressed to
you was that whoever the head of the household was
received the annuities until the person went from being a
minor to an adult? |
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A. That's my understanding.

Q. And at that time what would have been the age
that you turn into an adult?

A. I understand that to be 21.

Q. Is it vour understanding that if you left the
Reserve you were still entitled to the annuity?

A. BAs long as you are still a member of the band
I think that’s right, ves.

Q. Do you know whether or not the annuity was
paid out on the Reserve or was it pald out in town?

A, My understaﬁding it was paid out on the
Reserve.

0. aAnd where dees that understanding come from?
Is that also from Mr. Bertrand/Ms. Bertrand, or whomever
else would have informed you?

A. It‘s also just general knowledge I have that
the payment of annuities was an annual event that
involved some ceremony historically, and that people were
expected to attend in order to receive their payment.

I’d ask you to turn to the 13847 pay list?
The tab?

It’s at tab O of your Affidavit?

>0 opo

Yes.
Q. Tab 0 of the Affidavit, for the record, is
the treaty pay list from 1947. Is that correct?
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A. Yes.

0. And the date that it was given out it looks
like June 19, 184772

A. Yes.

0. And at the top you’ll see: "Band Paid at
Matachewan." Correct?

A, Yes,.

Q. Now, if we scroll down a bit and the best way
I guess to do this is loocking at the page numbers in the

cop right cornex?

A. Yes.

Q. You'll gee page 87

A, Yes,

Q. There is the name, "Haryy Batisse?"

A. Yes,.

0. And it says: "Taken by Son George."?

A. Yes.

0, Now, at that time George would not have been

the head of the Batisse household, would he?

2. I think not.

Q. But irrespective of that George, for some
reason, is taking Harry’s annuities, which at the time
appears to be $28. Correct?

a. Yes.

¢. Now if we flip to page 147
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A. Yes.

0. It appears that CGeorge Batisse’s date of
birth ig indicated as May 13, 1921. Is that correct?

A. Sorry. Where are you looking at? Oh, over
here.

Q. I apologize, itfs 587

A. Right, that’s page 13. Okay, you're just
using the numbers on the right. That’s fine. Okay. So,
yes, number 58, date of birth, 13th of May, 1521.

0. And have you no reason to doubt that date of
birth is accurate, correct?

A. For?

Q. For Mr. Batisse?

A. For George Batisse that’s referred to as band
member number 58, yes.

0. and if we do some math on his date of birth,
being 1921, we just add 21 to that we would think by 1942
he would be 21 yvears of age and receiving his own
annuity, correct, based on the theory of annuities that
have been explained to you by Mr. Bertrand?

A. ‘That as of 1%42 he would have been 21, vyes.

0. So if we go to 1942 in the pay lists, and
that can be found at tab J7

A. Yes.

¢. BAnd you’ll see at tab J you’ll agree with me
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this is the 1942 pay list?
A. Yes,
Q. Unfortunately, there is no page numbers here.

But the very first page you’'ll see Harry Batisse and

number 327

A. Yes.

Q. There it indicates six boys, four girls, one
man, one woman for a total of 127
Yes.

For a total of 12 undexr his family is 48?2

L

Yes.

Q. BAm I right there is no separate entry for
George Batlgse?

A. That appears to be =0, yes.

Q. And by June 11, 1942 he would have been 21
yvears of age?

A. That seems to be so, ves.

Q. Now, if we flip, then, to 1843, which is the
next tab, tab K?

A. Yes.

Q. Again, you see at line 32 Harxy Batissge?

A. Yes.

Q. And, again, it's the same thing, six boys,
four girls?

A. Yes.
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Q. %48 received, numbexr of people 127
A. Yes.
Q. And signature of receipt there is a line that

gays, "Harxry Batisse" with an "X'?

A

Q
A
Q.
A
a.

Right.

Again, therxe is no line item for George?
That’s correct.

Now at this time George would be 2272
Yes.

I think the first time we see George get his

own line item is 1944, Is that correct?

Al
Q.

at tab L.

That appears to be so, yes.

And for the record the 1544 pay list is found

And there under Harry Batisse, line 32, is

actually a notation under the "REMARKS" section that

says, "Michael tfd to No. 57, George tfd to number 58."

A.
Q.
A,
Q.
at 57 and
a.
Q.
A,

Q.

Yes.

Is that right?

That's right.

aAnd then the first line item appears, then,
58 we see Michael Jr. and George?

Yes.

By this pcint George now is 237

Yes.

Do you know of any reason why it would have

NETWORK REPORTING & MEDIATION (416} 359-0305

414




10

11

12

13

14

15

16

17

18

19
20
21
22
23
24

25

240

241

242

243

244

245

June 9, 2011 Gary Penner 57

taken 22 years for George to be receiving his own annuity
as opposed to 217

A. I don't know.

Q. It seemg to run in contrast to what you wexe
told by Ms. Bertrand or through some other source,
correct?

A. Maybe we can just go back to that paragraph
S0 ﬁ could answer that question accurately.

Q. My recoliection is it’s paragraph 1% that
goes on to pags 87

A. Yes. This paragraph does not explain the
discrepancy as to why it took until the age of 23 for
George to be receiving his own annuities directly.

0. Okay. Now, again, 1f we jump back -- and the
reason we’'re jumping back, if you go to tab O, it
appears, you know, by 1947 they’re now including people’s
date of hirth, correct, on the pay list?

A. Yes.

0. BAnd evan,Michael Jr., they don't have a full
date of birth, they only give him a year 19217

A, That’s correct.

Q. It would appear that even he would have
received his first annuity after his 21 birthday?

A. Yes.

Q. Although I concede it appears that both of
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them were born in 1921 based on this which does, in fact,
seem shrange?
L. Unless they were twins.

Q. Unless they were twins. I don’'t have that

information?
A. No.
Q. And I trust that vou don’t, either?
A. No.
Q. Well, let's do it this way instead. I'm

going to pick someone who is unrelated to the Batisse
family. I.looked at a gentleman by the name of Louis
Friday, and if you're s8tiil on tab O?

A, Yes.

Q. You'll see Mr., Friday at page 14, again
doasn’t have a full vear birth, but has 121372

A, Yes. |

Q. Now, obviously, doing the simple math at 19
137

A. Yes.

Q. So simple that I have to use a calculator
plus 21, you’‘d think that by 1934 he’'d be receiving his
own annuities?

A. Well, that depends. We don't have enough
information with respect to Louis Friday to know why he
didn’t start receiving annuities on this pay list until

NETWORK REPORTING & MEDIATION (416} 359-0305
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this year.

. Well, no. Sorry. 2aAnd I should have been
clear. The only reason I turned to tab O was to get his
year of birth. He actually does receilve annuities
through his family in earlier versiong of the pay list?

A. I don’'t know that, because I haven't looked
at those.

Q. And we’'ll do that. But if I could ask you
first to turn to tab L?

Yes .
If you look at line number 36?2

Yes,

o ¥ oo ¥

There ig a Mrs. George Friday. If you go all
the way to remarks?

Maybe I'm at the wrong tab. What tab?

Tab L which is 1944°?

All right. And then the line entxyy?

Is 362

Ckay. I see it. Yes.

You see Mrs. George Friday?

» o 2 0 » o P

Mrg., George Friday, yes.

Q. And there vyou see: "Louis tfd to No. 59.7
So it would appear that is when Louis then gets his own
line item, 597

A. Right.
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Q. Now, at that point he would have been --
doing, again, the simple calculator math, 31 years cld.
Some ten years after he should have been receiving his
own annuity?

A. That’'s right.

Q. If we £lip back to tab K, so one tab latex?

A, Yes.

Q. You'll see‘that theré is no line item fér
Louis Friday?

A. That’s correct.

Q. 8o it’s another example that doesn’t appear
te conform to the advice that you received from
Mr. Bertrand. Correct?

A. It doesn’t. It‘s not explained by that
information, that’s correct.

Q. Is it fair to say thabt there may be other
explanations, then, for why people are receiving their
annuities other than turning to the age of 217

A. T think that's fair.

0. Now, with respect to Laura Batisse, it would
appear that she first gets her own line item -- sorry,
can we go off the record”

-~~~ (QFF THE RECORD
BY MR. MATHAT:
Q. Sorry, go back on the record. It would

NETWORK REPORTING & MEDIATION (416) 359-0305
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appeay that Ms. Laura Flood first received her own line
item in 1%47, correct?

A. Yes.

0. And that’'s reflected in tab O, which is the
1847 pay list. Corzect?

A. Uk’ hmm.

Q. And doing the simple math this is when she
would have turned 217

A, The math there conforms to 21, ves.

Q. And we've now discovered, though, that there
are other reasons why she may have received that annuity,
corract, other than her turning 21 years of age?

A. T wouldn’'t say that. There are reasons why
other people don’t receive them until some other ‘age.
But that doesn’t explain her situation where the notation
says "of age." So it would appear in her case because
ghe became of age.

Q. And what would you say the "tfd" stands
for? |

A. I understand that to mean transferred.

Q. And that would, again, come from
Mg . Bertrand?

A, No, that was actually my own interpretation.
I don't recall that Mg. Bertrand said that. It just
appear to be that is the way these pay lists were.

NETWORK REPORTING & MEDIATION (416) 359-0305
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0. And I think that‘s a fair assumption, that’s
the way I read it too. But I'd like the undertaking to
determine what the "tfd" initials stand for?

MR. BEGGS: Okay.

-~- UNDERTAKING

BY MR. MATHAT:

Q. Now, consistent with what you were saying
before it appears that these pay dates happen either in
June or July on a one-day occasion?

A, Yes.

¢. And that was consgistent with what you were
saying before that there is actually a ceremony on the
Reserve and people come and they cbtain the money.
Correct?

A. Yesg, that’s my understanding.

0. Now, in the treaty pay lists that you have
provided, which I think date back from 1938 forward to
1947, aﬁd counsel will £ell me if I‘'m wrong on that, I'm
sure?

MR. BEGGS: It starts in 1938 and goes to 1854,
think.

BY MR. MATHAT.

Q. Thank you. If you look from 38 to 44,

Mr. Penner, you’ll see that Harry Batisse picked up his
annuities, is that correct? |
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A. Do vou want me to look at each one of them?

Q. If you could, I don’t want you o take my
word for it?

A. Okay. 1938 Harry Batisse picks up his own
annuities or on behalf of hig family, is that the
cquestion?

MR. BEGGES: I don’'t know if this is saving time.
Paragraph 16 of thisg Affidavit describes, each point says
whether Harry picked it up himself.

BY MR. MATHAT:

Q. You're right. And that would be the gquicker
way as long as the witness is willing to agree that
what’s in 16 accurately reflect what it says.

A. Yes, I would have checked it then. 1In 1938
Harry received his annuity himself. Same is true for
1839, 1940, 1941, 1942, 1943, 1%44. And 1945 the annuity
was received by his son, George. Do you want me to carry
on?

Q. XNo, let’s stop there for a second. Now,
based on the information that you were told by Pat
RBertrand or some other person, the monies would have
received by the heads of family for all minor children.
Correct?

A. For themgelves, spouse and minor children.
Yes.
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422

Q. And the heads would have received 1t?

A. Well, typically, yes. But, apparently, it
wasn’'t an absolute requirement because at some point the
son, there are examples of the son or somebody else
receiving them on behalf of the family.

0. And at this polnt, 1945, Ms. Batisse would
have been 197

A. I think that’s right.

0. and it’'s at this time, and you’'ll correct me
if I'm wrong, that she alleges that she moved off the
Regerve. Correct?

A. Yes. I think that‘s right. 19, ves.

Q. &And could one explanation for why George is
picking up the money is because Laura and her family have
moved off the Reserve i 19457

4. DLaura and her entire family?

Yes?

I don't know.

© B ©

Then, again, in 1946 Larry’'s annuity is
received by George. Correct?

Yes.

Again, in 1947 George receives it?

Yes.

© ¥ o P

Although it actually says that Laura received
her own?
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Yes.

Again, in 1%48?
Yes.

George receives it?
Yes.

In 1949 Larry receives 1t instead of Harry?

PO ¥ oo @ O ®

Yeg.

0. And it éontinues on that way that Harry is
not receiving his own until 192, at least until 19532

A. Well, 1951 it says Laura Batissé appears at
band 67 te note that her annulty was received by George.

MR. BEGGS: We weren’'t necessarily talking about
Harry the whole time. 1949 we didn’t say what happened
to Harry. 8o you might want to look into that from then
on.

MR. MATHAT:

Q. BAny explanation for why from at least 1345
until 1949 Harry as the head of household is not picking
up the annuity? -

A. T have né knowledge about that.

Q. But, again, this is another area that seemns
to be different than the area that you received from
Mr. Bertrand?

A. Well, let‘s go back to that paragraph again
and you can ask me that question. Okay. At paragraph 15

NETWORK REPORTING & MEDIATION (416) 352-0305
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424

what I was advised is that the annuities were paid to the
head of each family for all of the family members. A&And
the pay list suggest that while the physical handing over
of the payment wasn't necessarily to the head of the
family, in other words somebody could stand in for the
head of the family and receive the annuity on behalf of
the head of the family and the rest of them. So I don't
see any contradiction there, it’s juét the pay list
suggest that it’s possible for somebody other than the
head to actually receive the payment.

Q. Your point being that while they’'re minor
they count towards the annuity owed to the head, but can
be collected by anybody?

A. I don’t know that they could be collected by
anybody. But jit’s pretty clear from the pay iist that
they weren’t always picked up by the head of the
family.

0. And it could be one of the reasong why it
wasn’t picked ﬁp by thé head of the family ié because the
head of the family wasn’t there for the ceremony?

A. That’s quite possible.

Q. So someone else would pick it up?

A, I think that’s logical.

MR. MATHAI: This may be a good time to take a
break.
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-~~ WHEREUPON PROCEEDINGS RECESSED AT 11:532 A.M.
--- WHEREUPON PROCEEDINGS RESUMED AT 12:10 P.M.

BY MR. MATHAT:

Q. Thank you, Mr. Penner. Before we went back
while we were off the record I had asked you to review
the three Affidavits prepared by Ms. Flood and determine
whether or not, or how many references to the Chief being
Alfred Batisse were reflected. Have you had an
opportunity to do tChat?

A. Yes.

©. And what ig the answer to that?

A. The answer is that there’s one reference Lo
the Chief of Matachewan:Fixst Nation being Alfred
Batisse.

0. And that would be in the first Affidavit,
correct?

A. Yeg, the Affidavit at tab C of the
applicant’s materials. And that was the Affidavit of
Laura Flood sworn on the 26th of February, 1956« Thé
reference is at paragraph 3.

Q. Could I ask you to turn to paragraph 21 of
youxr Affidavit?

A, Yes.

Q. ©Now, in paragraph 21 you refer to information
you received from Magali Bouffard?

NETWORK REPORTING & MEDIATION (416) 35%-0305
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A. Yes.

Q. And that indicates that the three children,
Clarence Lorne Flood, Lorne Davidson Flood and Laura Jean
Flood are recorded as being the children of Wycliffe
Davidscn Flood. Is that correct?

A. Yes.

Q. And did you receive that information directly
from Magali Bouffard?

A, Yes.

Q. So this is different from the information vou
received from Pat?

A. I‘m not certain of the information received
from Pat Bertrand was received directly. But I am
certain that the information from Magali Bouffard was
received.

Q. This paragraph says that these three children
are recordad. Do you know what record she’'s referring
to?

A. No. I can't say what the record is that
she's referring to, no.

Q. Can I get an undertaking, counsel, to contact
Mg . Bouffard and detgrmine what record she is referxing
to, and to produce the same?

MR. BEGGS: Okay.

- -~ UNDERTAKING
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BY MR. MATHAT:

Q. Thank you. Paragraph 22, but on page 12, you
indicate that:

", . ...Prior to this marriage, as children of an

unmarried female registered Indian, they would

have been entitled to registration undexr the

Indian Act. I am also informed by Ms. Bouffard,

and I do bel&eve, that two of these children were

registered as Indians under the Indian Act in

1989 and the third child was registered in 1990."
Now, you refer to two of these children. Which two are
they?

A. I'm not sure if I knew that, at the time.

But I don't recall.

Q. Counsel, I’'m going to ask for an undertaking
to find out which two children are being referred to in
paragraph 22 as being registered in 13989 and 198907

MR. BEGGS: Sure.

--- UNDERTAKING

BY MR. MATHAT:

Q. You'd agree with me that, in fact, Ms. Flood
had three children prior to being enfranchised on
December 4, 1952. Correct?

A. Three children prior to being enfranchised,
ves .,
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Q. 2and you would agree with me, then, those
three children would all have been entitled to
registration under the Indian Act based on the same logic
that you stated in paragraph 127

A. Paragraph 127

Q. Paragraph 22, my apologies?

A. Yes.

Q. Could it be a typographical error that’s in
paragraph 22, and it should say that three of these

children were registered as Indians? Or you just don’'t

know?

A. Borry, vou lost me there?

Q. Could it ke a typographical error where you
say: ".....I am also informed by Ms. Bouffard, and I do

believe, that two of‘these chi;dién were registered as
Indiang..."?

A. It says two were registered as Indians in
1989, and the third was registered in 1990.

Q. I see. It's wy misreading cof it, and I

apologize for that. You’‘re right. So all three children

were registered at some point?

A. That’'s my understanding, vyes.

Q. Ckay. Could I get an undertaking, counsel,
to obtain the document confirming the registration; and
undexr what section under the TIndian Act they were

NETWORK REPORTING & MEDIATION (416) 352-0305
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registered?

MR. BEGGS: I‘11l give the undertaking. But I
want to show you sométhing“ At tab C of Mr. Penner'’'s
Affidavit, this is a record for George Batisse. So is
this the type of document you’ze looking for, a
registration type?

MR. MATHAT: Yesg, because this document.will
indicate the type of category that this individual is
under .

MR. BEGGES: Okay. And that’s for the three
children?

MR. MATHAT: That's right. So that is an
undertaking you are willing to:provide?

MR. BEGGS: Yes, we’'ll provide that.

-~~~ UNDERTAKING

BY MR. MATHAT:

Q. Looking back at s. 108. Again,lI’m putting
it in front of you s. 108 of the Indian Act. Typically
upon enfranchisement of an unmarried Indian woman hex
unmarried minor children should have been enfranchised,
as well, correct?

A. What section are you referring me to?

Q. Secticon 108({1}, all the way down?

A. Yes. So the guestion being that if an
unmarried woman is eafranchised that her minor unmarried

NETWORK REPORTING & MEDIATION {416} 359-0305
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children would also be enfranchised, that’s the way the
section reads. Yes.

Q. 80, in thig case, wouldn’'t it have been the
case that Ms. Flood’s three children that were born at
the time of her enfranchisement should have been
enfranchised, as well?

A. I think that’s the way this reads. I can’t
be certain of that, because I’'ve not tried to trace
through how this provigion has been applied. But that’'s
the way it appears to rkad.

0. And you'é agree. with me that the three

children that she did have that were all minor unmarried

att the time of her enfranchisement were not enfranchised.

Correct?

A.. Am I supposed to know the answer to that?

MR. BEGGS: Well, I'm sure vyou don't knew the
answer to that. I'm just trying to thiak if we know the
answer. Perhaps that might be something we'd have to
check, I guess. I assume not.

BY MR. MATHAT:

Q. Bo the answbr is you don’'t know i1f they were
enfranchised, am I correct?

A. That's correct.

Q. So I'm going to ask for an undertaking,
counsel, to be advised whether Lorne Davidson Flood,

NETWORK REPORTING & MEDIATION (416) 359-0305

430




16

11

12

13

14

15

16

17

18

12

20

21

22

23

24

25

322

323

324

325

June 9, 2011 Gary Penner ~ 73 431

Clarence Lorne Flood and Laura Jean Flood were
enfranchised?

A. At this time, I take it, you mean?

Q. At any time?

MR. BEGGS: The logic I had understood was that
since the first time they were registered was in 1989 and
19920 they were never registered and, therefoxe, never
would have been enfranchised. But I’'ll check that may be
I misunderstood something. So I'1ll give that
undertaking, and take a look.

--- UNDERTAKING

BY MR. MATHAT:

Q. Thank you. I'm going to ask you to turn to
tab R of the "SUPPORTING DOCUMEI\‘ETS AND DOCUMENTARY
EXHIBITS? " -

MR. BEGGS: Ig that in the Affidavit of Angel
Larkman?

BY MR. MATHATI:

Q. This is fhe Order in Council that
enfranchises Laura Batisse. Correct?

A. Yes. |

Q. And then if you turn to page 2 of this
document you’ll see at line &, it says: "Laura Babtisse
of the Matachewan Band, in the Nipissing Agency, Province
of Ontario." Correct?
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A, Yes.

Q. There is no reference to her unmarried minor
children., Correct?

A. Correct.

0. And you do see other entries there of
individuals whose un%arried minor children are, in féct,
enfranchised?

A. I can see that, ves,

0. And that’s consistent with an interpretation
in s. 108 where it’s mendatory that the unmarried minox
children are also enfranchised. Correct:

A, It's consistent with that interpretation,
ves .

Q. And @aft of the explanation for why the
children were not enfranchised on this document is that
there is no children listed on the application form.
Correct?

A. That makes sense.

Q. And is the Attorney General aware for any
explanation why those children were not listed on the
documents?

A, HNo.

Q. I'm going to ask to you turn to tab II of
this "SUPPORTING AFFIDAVIT OF DOCUMENTARY BXHIBITS," the
double I?
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10

11

12

13

i4

15

16

17

18

18

20

21

22

23

24

25

332

333

234

335

336

337

June 9, 2011 Gary Penner

A. Uh'hw;m.

. This appears to be a document f£rom Indian -
Eskimo Affairs. Is that correﬁt?

A. Yes.

Q. And can vyou tell me what this document is?

A, Tt is =2 list of people according to the
subject or description line who have been subject to
enfranchisement. 2And it provides a date from and a date
te. And there is a column for agency. But the only
entry that we can read actually seemg to provide an
explanation for the enfranchisement.

Q. And the explanation is?

A. In the case of I.. Batissge, which is the one
entry that we can read, it sayé: Marriage to
non-Indian. |

0. This would be in error, correct?

A. We probably would think that’s in error,
because her marriage to a non-Indian post-dated her
enfranchisement in 1952 and so it would have made no
difference.

Q. Do we know the date that this was prepared?

A. I don‘t see a date on the document itself,
no.

Q. Now, this document, obviously, wasn’t
prepared by my client?
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A, I think that’'s fair.

Q. And wy understanding is this document was
something that was in the Registrar’s file, is that
correct?

A. I think that’s right. Do we know?

MR . BEGGS: I don't know, actually.

THE DEPONENT: We don’t know.

EBY MR. MATHAT:

Q. Can I get an undertaking, counsel, to
determine the origin of this document?

MR. BEGGS: I’'m sure we'll make a reasonable
effort. I have to qualify that because I don’t know
where it came from. But we’ll do our best to find out.
-~ UNDERTAKING

BY MR. MATHAX:

Q. And the date that it was created?

MR. BEGGS: Okay. It’'s possible, and this is
just speculation, that this ig a type of document that
was filled in over time. But I'1l try wmy best to fina a
date.

-~- UNDERTAKING

BY MR. MATHAT:

Q. Now, it éays "Date From and then "Date To."
Do you interpret "Date From" to be the date of the
enfranchisement?

NETWORK REPORTING & MEDIATION (416) 359-03053
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A. Well, the "Date From" ig éonsistent with the
date of enfranchisement. But that begs the question what
in 1953 it’'s in reference to.

Q. So, again, do you interpret "Date From" to he
the date that she was enfranchised?

A. I think that’'s fair.

Q. And it would appeax that whoever Eilled this
out beiieved that the daté éf enfranchisement she was
enfranchised for the: reason of being married to a
non-Indian. Is that corzect?

A. That’'s what is written in there, ves.

Q. And that would be pursuant tb s. 108{2) of
the Indian Act, correct?

A. Yes.

Q. Does the Attorney General have any
explanation for the notation on this?

MR. BEGGS: The marriage?

BY MR. MATHAT:

Q. The nctation indicating she was married te a
non~-Indian?

A. I don’t have any explanation.

Q. BAnd, of course, can I get an undertaking that
if an explanation is obtained that it will be provided to
ug?

MR. BEGGS: OCkay.

NETWORK REPORTING & MEDIATION (416) 359-0305
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~ -~ UNDERTAKING

BY MR. MATHAI-:

Q. Mr. Penner, are you aware of any cther claims
from members of the Matachewan First Nation who claims to
have been enfranchised pursuant to 108(1) without their
knowledge?

A, I'm not.

Q. 8o this would represent the first time that
you’'ve been aware of a case that involves someone

claiming that rhey didn’'t know what they were signing?

436

A. With respect to enfranchisement that would be

fair.

Q. Coumnsel, can I get an undertaking to
determine whether or not there are any other cases that
either the Attorney General or the Registrar may know of
where a First Nation woman from the Matachewan First
Nation claimed that they had not applied for
enfranchisement?

MR. BEGGS: From the Matachewan First Nation?

BY MR. MATHAI:

Q. Only from the Matachewan First Nation. and I
can be a little more specific, actually. Let’s do from
the vears 1945 until 19557

MR. BEGGS: The Attorney General weould only be
aware usually if it came forward in litigatiomn; and the
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437

Registrar would only be aware if somebody made that
complaint to them. So I can undertake to ask the
Registrar and check, you know, with the Attorney General,
you know, the department, whether such a complaint ox
claim has been made. But, obviocusly, if it was anything
more informal we wouldn’t know.

MR, MATHAX: That ig fair.

MR. BEGGS: So I‘1l1i makerthat inguiry.

- -- UNDERTAKING

BY MR. MATHAT:

Q. If we go to tab V again. This is the
unsigned letter of Decewmber 22nd?

A. Yes.

Q. Do you have the original unsigned version of
this letter, or ig the AG only in possession of a copy?
A. The only copy we have is this copy.

MR. BEGGS: We only have a copy. It‘s a document
from which our copy was made. I believe would have come
from a file in National Archives.

BY MR. MATHAT:

Q. So the original is at the National
Archives?

MR. BEGGS: I believe so.

BY MR. MATHAT:

Q. I‘m not going to ask you to get the original
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from the Archives, but can I get an undertaking to
determine whether the Natiomnal Archives has the original?
MR. BEGGS: Okay.
~-- UNDERTAKING
BY MR. MATHATI:
Q. If ¥ could ask you to turn to tab W?
A. Yes.

Q. How, this is the cheque requisition from J.A.

Marleau?
A, Yes.
Q. And what/s the date stamp on that?
A.  December 22, 19%52.

Q. So on December 22, 1952 it appears that J.A.
Marleau requested the cheque be made for $82.237

A. T don't read it that way. There is an
earlier date, which is the date of invoice of Decembex
the l2th.

Q. Okay?

A, And given that the date stamp of December
22nd is the stamp of the Sturgeon Falls Indian Agency, it
looks to me more like that’s the date it was received by
him or by his officeﬁ

Q. Okay. So he received the cheque on December
22nd?

A. It appears that way Lo me.
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Q. Sent it out on the 22nd?

A. That’'s reference to the letter dated the 22nd
somewhere else, I bhelieve, ves.

Q. Yes. And got those documents signed on the
22, as well?

A. Received on the 22nd. I don’t know where the

other document is.

Q. And'sign@d‘on the 22nd, as welil. Correct?

A. Well, if we go through those I could say
"ocorrect. I would have to look at them again, just to !
be pretty sure of that.

g. That's faixr. It’'s at tab E, page 53 of my
record, enfranchisement card?

A, Okay. And signed by Laura Batisse below the

date of December the 22nd, 1952.

Q. So the cheque is received on December 22,
18527

A. In the ciffice.

Q. In the offige" Angd then it’'s sent cut by
lettexr the same day?

A. Yesg. That's at tab V, there ig a letter of
Marleau saying received the cheque today, and it‘s being
sent out the same day December 22, 1952 to Ms. Batisse.

Q. Along with the enfranchisement card?

A. That's correct.
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Q. And it’'s signed on the 22nd, the
enfranchisement card?

A, I can’t say with certainty what date it was
signed. But the signature appears under the date of
December 22, 1952, veg.

Q. You have no reason to believe it wasn’'t
signed on that date?

A. There is no other date on there.

Q. That's right. December 22nd was a busy
day?

A. It seems like 1t. Pony express.

Q. Maybe not a pony, maybe a stallion based on
the mileage?

A. Two hundred fifty miles.

Q. Now, you had rightly pointed out that in this
document at tab W, the date of the invoice was December
12th?

A, Yes.

Q. Correct. And if vou turn to tab T, "T" as in
Tom, you’ll see there that this appears to be the date
that it was requested. Correct?

A. I'm not sure that this is a request fox the
cheque. It does say that under separate cover a chegue
ig going forward to Laura Batisse instructing Marleau to
forward the cheque and the card to Ms. Batisse.
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Q. So this document, then, is not the invoice or
the regquest, that’'s what you're saying?

A. Tt doesn’'t appear to be. For example, if you
turn to tab U there’s a cheque reguisition form alsc
dated December 12th. And that locks more like an invoice
to me, although technically it‘s actually & reguisition
for a cheque. But December 12th is the operative date
with respect to both of those documents.

. Turning back to tab T?

A. Yes.

Q. I'11 just xead it out here. *XKindly be
advised that by Order in Council P.C. 4582 dated December
4, 1%52, the applicant and family hereunder named has/
have been declared enfr&nahised: NAME: {(Miss] LAURA
BATISSE No. 67 Matachewan Band WIFE: {blank} together
with the minor unmarried child or childyen: NONE,u?

A. That’s correct.

Q. Despite the fact that she did have minor oz
unmarried children?

A. Yes,

Q. And despite the fact that the Act requires as
mandatory that these minor unmarried children be
enfranchised?

A. That appears to beg so.

MR. MATHAI: ,Could we go off the record.
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--- OFF THE RECORD

BY MR. MATHATI:

Q. I have one last gquestion: <Can I get an
undertaking with respect to the cheque that was
eventually, apparently, received at Sturgeon Falls to
determine whether or not that cheque was cashed, and
whether there are documents reflecting that fact?

MR, BEGGS: I'1]1 give an uﬁdertaking to make a
reasonable effort to find that cut. TFrankly, I'm not
optimistic, and gsay that we had it.
~-- UNDERTAXING

BY MR. MATHAT:

Q. ©Or if there is any documents reflecting the
fact that it was not cashed?

MR. BEGGS: Okay. I’'ll make that inquiry.
== UNDERTAKING

MR. MATHAI: And one wmeoxe brief indulgence, and
then I think I‘'m finjished.

| Subiect to the answers to undertakings, and I
think there was really a couple of, I don’'t think there
was any real refusals but two under-advisements, at
least, those are my guestions.

MR. BEGGS: I just have one point to clarify on
re-examination.

MR. MATHAI: Sure.
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RE-EXAMINATION BY MR. BEGGS:

Q. My friend asked in your Affidavit,

Mr. Penner, at tab 0. My frxiend took you to George
Batisse’s birth date on the last page of tab O at line
58. This is the line wmy friend tock you to saying that
he, indicating that Mr. Geoxge Batisse had been born in
192172

A. Yes.

0. Just for clarifying the record. If I could
rake you to tab C of your Affidavit. You’ll see on the
first page that looks like a computer printout the
registered Indian record of George Batisse, and it has a
birth date there?

A, Yes. ‘

Q Can you teli me thé year?

A, 13th of ﬁay is822.

Q And there is a couple of pages following.
There is, again, called Registered Indian Record for
George Batisse. And there is a date of birth under item
7?

A. May 13, 1922.

Q. And then just taking vou ahead to tab P which.
ig, again, a pay list. The last page line 587

A. Yes.

Q. It has George Batisse’s birth date, again?
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A. It has 13th of May, 1%21.

388 Q. Tab P?

A. ©h, sorxry. There the date for George Batisse

ig 13th of May 1922,
389 Q. I just wanted to clarify that distinction.
Although I do note that -- perhaps, I should do it with

the witness. The line above %7, Michel Batisse?

A. Yes.
390 Q. Gives the year he was born as?
A, 1820,

MR. BEGGS: There seems to be some distinction
between P and ¢ as tpo actual birth dates.
EXAMINATION BY MR. MATHAI, CONTINUED:
391 Q. I just have ome question following up on
that, or two guestions following up on that.
Using 1922 as the date he would have been 21 at
the year 1943. Is that correct?
A. Twenty-one and 22 makes 43, ves.
392 Q. And he only, George, that is, received his
annuity as being separate from Haxry in 1944, Correct?

A. I think that’s correct, vyes.

393 Q. At the age of 227
A, Yes. '
394 Q. And the other individual that we looked at,

Louis Friday, he would have received it well after 21
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stillz?
A. Yes.
MR. MATHAI: That ig it.
--- WHEREUPON PROCEEDINGS ADJOURNED AT 12:53 p.m.
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I hereby certify the foregoing to be
a true and accurate transcript of my
computerized shorthand notes, to the

best of my & ill and;ziiéiii&

D. Anshan CSR RPR
Real Time {Caption) Shorthand Reporter

Reproductions of this transcript are in direct
violation of O.R. 587/91 Administration of Justice Act
January 1, 1990 and are not certified without the

original signature of the Court Reporter
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