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PART I – INTRODUCTION AND FACTS 

A.  Summary of Families’ Position 

1. It is trite that this case is important, but its importance stems from the Applicants 

steadfast resistance to the obvious: The police practice of creating two sets of notes (a 

confidential first draft and a lawyer approved second draft that ends up in the memobook) is 

unacceptable as is the practice of lawyers having input into the contents of a police officer’s 

notes.  Justice Sharpe for the Court of Appeal acknowledged the obvious but nevertheless 

proposed a limited role for the lawyer.  Respectfully, this Court need not restate the obvious.  

Leave should be denied.   

2. Furthermore, leave should not be granted to argue issues of questionable merit that were 

never raised in the Courts below. The central focus of the Applicants’ case for leave is the 

alleged violation of the following right: the right for an officer to have a lawyer help with the 

preparation of his notes.  No such right exists under the common law or the Charter.   Indeed, no 

party argued for such a Charter or common law right below and leave should not be granted to 

go forward on such a tenuous basis. 

3. While the Respondent Families maintain as their primary position that leave should be 

denied, the Families are filing an Application for Leave to Cross Appeal in support of the 

following alternative position:  If the Applicants' position prevails that the Court of Appeal's 

limited role for a lawyer is "unworkable", then the only credible option for protecting the 

independence of police notes is to defer any access to counsel until after the officer has 

completed his/her notes.  Thus, access to counsel can wait for the completion of police notes that 

are by law to be an independent and contemporaneous record.  Lest there be doubt about the 
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impact a lawyer can have on the "independent" account of the client, witness officer Pullbrook's 

notes in the Schaeffer investigation stand as a stark reminder of the significance of Counsel 

intervention.1 

B. Statement of Facts 

1. Procedural History 

4. The Respondents (also referred to as the “Families”) are the respective families of 

Douglas Minty and Levi Schaeffer, two mentally disabled men who died as a result of two 

unrelated Ontario Provincial Police (“O.P.P.”) shootings on June 22 and 24, 2009. As a result of 

the police role in the deaths, the Special Investigations Unit (“S.I.U.”) commenced investigations 

that led to the Applicant Officers being designated as subject and witness officers.2  In both a 

report to the Attorney General and in a public statement, the Director of the S.I.U., Ian Scott, 

raised concerns about his investigations being undermined by the Officers’ reliance on jointly 

retained counsel and their maintenance of multiple sets of notes.3  

5. It has been over eleven years since the Honourable George Adams first took issue with 

the practice of officers consulting with counsel prior to preparing their notes.4 Still the practice 

continues. The lead investigator on the Schaeffer Investigation, Dennis O’Neill, testified that this 

                                                           
1 See Schedule "A" to the Families’ Leave Memorandum entitled "The Difference Maker" which juxtaposes the 
witness officer's notes from the early stages of the Schaeffer matter (pre-shooting and without consultation with 
Counsel) with the same witness officer's notes on the day of the shooting following Counsel intervention. 
2 Subject and witness officer designations are made pursuant to the Police Services Act, R.S.O. 1990, c. P.15 [Act] 
and Conduct & Duties of Police Officers Respecting Investigations by the S.I.U., Ontario Regulation 673/98 [S.I.U. 

Regulations]; S.I.U. Report to the Attorney General re: Death of Douglas Minty, Tab 8 of the Families’ Response 
Record; S.I.U. Report to the Attorney General re: Death of Levi Schaeffer, Tab 5 of the Families’ Response Record.  
3 Director Scott’s S.I.U. Report to the Attorney General on the Death of Levi Schaeffer, September 24, 
2009, Tab 7 of the Families’ Response Record; Director Scott’s Press Release re: Schaeffer Investigation, 
September 28, 2009, Tab 5 of the Families’ Response Record 
4  Honourable George Adams, 1998 Consultation Report to the Attorney General and Solicitor General Concerning 
Police Cooperation with the Special Investigations Unit, Tab 17 of the Families’ Response Record 
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practice is widespread and “occurs in most S.I.U. investigations.”5 The injection of counsel into 

the note-taking process is actively encouraged by lawyers for police associations. In fact, a 

prominent police lawyer in the province wrote the following in a column he authored for a 

Hamilton Police Association Newsletter: 

I was tempted to have a pencil manufactured with the slogan “shut the F up” embossed on it so that when police 
officers began to write their notes, they would pause and first give me or their association a call. I think I may still 
do it.  The first few hours of an S.I.U. investigation are the most important.  They decide the future of your career.  
They may even decide your liberty.6 

6. In light of the systemic issues raised by the death investigations, the Families commenced 

proceedings in the Ontario Superior Court of Justice seeking declaratory relief on the legality of 

the Officers’ actions as described by the Director of the S.I.U. With no material facts in dispute, 

the Families moved under rule 14.05(3)(h) for the interpretation of statutory instruments to 

determine, amongst other things, whether police officers in Ontario were permitted to engage in 

the following conduct: 

i.  subject and witness officers sharing the same lawyer, where such lawyer is prohibited by the Rules of Professional 

Conduct from keeping information confidential as between his clients (a full list of officers that shared the same 
counsel in both S.I.U. investigations is detailed in Schedule “B” to this memorandum:“A Joint Venture”);7  

ii.  officers each keeping two sets of notes: a draft outside their memobooks prepared for lawyer feedback (which is 
never produced) and then a second set of notes which appears inside their memobooks once the jointly retained 
lawyer has approved the notes8; and 

iii.  the lawyers and the Police Association representatives being notified and attending on scene before the S.I.U. is 
notified (permitting, in the Minty case, a passage of time sufficient to result in the O.P.P. transporting and de-
briefing the two key civilian witnesses). 

                                                           
5 Transcript of the Examination of Denis O’Neill, April 15, 2010, Tab 13 of the Families’ Response Record 
6 Clewley article in Hamilton Police Association Magazine, Tab 6 of the Families’ Response Record 
7 Rule 2.04(6) of the Rules of Professional Conduct: …where a lawyer accepts employment from more than one 
client in a matter or transaction, the lawyer shall advise the clients that (a) the lawyer has been asked to act for both 
or all of them, (b) no information received in connection with the matter from one can be treated as confidential so 
far as any of the others are concerned… ; a list of all witness and subject officers represented by Mr. McKay in the 
Schaeffer and Minty Investigation are detailed in Schedule “B” to this memorandum: “A Joint Venture” 
8 Officer Wood prepared a "confidential" draft of his notes outside of his memo book for Counsel McKay who then 
vetted the notes.  The following entry appears in the memo book version of his notes: “Told [by counsel McKay] 
notes are excellent and to complete notebook” (Handwritten notes of P.C. Wood’s, Tab 9 of the Families’ Response 
Record) 
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7. At first instance, the Application was dismissed on the basis that it raised issues that were 

moot, non-justiciable and that the Families did not have private or public interest standing 

necessary to commence the Application.  The Families appealed the Application judge’s decision 

to the Court of Appeal for Ontario. 

8. Prior to oral argument on the appeal, the S.I.U. Regulation was amended on the 

recommendation of the Honourable Patrick J. LeSage who had been retained by the Attorney 

General to review certain issues concerning S.I.U. investigations. The amendments prohibited 

subject officers and witness officers from retaining the same legal counsel; prohibited officers 

from directly or indirectly communicating with each other during an S.I.U. investigation; and 

required officers to complete their notes by the end of their tour of duty unless excused by the 

Chief of Police. 

9. In a unanimous decision, the Court of Appeal for Ontario set aside the decision of the 

Application judge, finding that the Families had public interest standing to commence the 

Application and that that issues raised in the Application were justiciable.  The Court of Appeal 

further held that the amendments to the S.I.U. Regulation rendered a portion of the Application 

moot; however, it did not render moot the issue of whether police officers involved in S.I.U. 

investigations are entitled to obtain legal advice in the preparation of their notes. 

10. In ruling on the merits, the Court of Appeal held that a police officer’s statutory right to 

counsel does not permit officers to obtain legal assistance for the preparation of notes.9  Rather, a 

                                                           
9 Reasons of the Court of Appeal for Ontario, Tab 7 of the Applicants’ Leave to Appeal Record.  
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police officer was entitled to advice regarding the nature of his or her rights and duties with 

respect to S.I.U. investigations.  10 

2. The Douglas Minty Death Investigation 

i. The Death of the Douglas Minty 

11. On the evening of June 22, 2009, the subject officer, Police Constable Graham Seguin 

(“P.C. Seguin”), was dispatched to Evelyn Minty’s residence to investigate a reported altercation 

between a door-to-door salesman and Evelyn Minty’s son, Douglas Minty.  Mr. Minty was fifty-

nine years old and was developmentally disabled.11   

12. Upon attending at Ms. Minty’s residence, P.C. Seguin spoke to the salesman and his co-

worker, who remained on the scene after the original altercation. The salesman advised P.C. 

Seguin of the altercation with Mr. Minty.12 P.C. Seguin approached Mr. Minty who was standing 

near the carport of the Minty residence. Mr. Minty began to approach P.C. Seguin.  P.C. Seguin 

observed a knife in Mr. Minty’s hand.  P.C. Seguin ordered Mr. Minty to drop his weapon and 

withdrew his sidearm.   Mr. Minty did not comply with the order and continued to approach P.C. 

Seguin. P.C. Seguin shot and killed Mr. Minty.13   

ii. “A Joint Venture” – Representation in the Minty Case 

13. Sergeant Michael Burton, P.C. Seguin's senior officer, and two other officers soon 

arrived on the scene. Sgt. Burton advised all of the officers that they could be designated as 

witness officers by the S.I.U., that they should make no further notes until after they had spoken 

to legal counsel, and that the O.P.P. procedure required them to complete their notes before the 

end of their shift. The S.I.U. arrived one hour and 23 minutes after the shooting. P.C. Seguin was 
                                                           
10 Ibid., at para. 86 
11 S.I.U. Report to the Attorney General re: Death of Douglas Minty, Tab 10 of the Families’ Response Record 
12 Ibid. 
13 Ibid. 
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designated as the subject officer and the others, including Sgt. Burton, were designated as 

witness officers. Andrew MacKay, a lawyer frequently consulted by the police in relation to 

S.I.U. investigations, acted as counsel for all of the officers. A list of all officers represented by 

Mr. McKay in the Minty Investigation is detailed in Schedule “B” to this memorandum: “A Joint 

Venture”.14 

iii. Agency Head’s Statements of Concern - Minty 

14.   On October 14, 2009, Director Scott provided the Attorney General with a report on the 

Minty shooting.  In the report, the Director indicated that there were no reasonable grounds to 

believe that P.C. Seguin committed a criminal offence in relation to the firearm death of Douglas 

Minty.  In addition, the report indicated that Director Scott intended to address then 

Commissioner of the O.P.P., Julian Fantino on, inter alia, the issues of Sgt. Burton instructing all 

witness officers not to write up their notes until they spoke to counsel.15 

3. Levi Schaeffer Death Investigation 

i. The Death of Levi Schaeffer 

15. In or around March 2009, Levi Schaeffer, a thirty-year old man diagnosed with 

schizoaffective disorder, panic disorder and anti-social personality disorder, began a bike journey 

from Peterborough, Ontario to Pickle Lake, Ontario. Approximately two weeks prior to his 

death, Mr. Schaeffer began camping on a remote peninsula located in the Osnaburgh Lake area.   

16. On June 24, 2009, Police Constable Kris Wood (“P.C. Wood”) and Acting Sergeant 

Mark Pullbrook (“A/Sgt. Pullbrook”) approached Mr. Schaeffer’s camp to investigate a report of 

                                                           
14 A list of all witness and subject officer represented by Mr. McKay in the Minty Investigation are detailed in 
Schedule “B” to this memorandum: “A Joint Venture”. 
15 S.I.U. Report to the Attorney General re: Death of Douglas Minty, Tab 10 of the Families’ Response Record 
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a stolen boat. There was an interaction between Mr. Schaeffer and the officers which ended with 

the subject officer, P.C. Wood, discharging his firearm twice and killing Mr. Schaeffer. The only 

witnesses were P.C. Wood and A/Sgt. Pullbrook.16 

17. P.C. Wood and A/Sgt. Pullbrook were advised by their senior officer not to speak to each 

other about the incident, to contact their legal counsel and to delay making their notebook entries 

until they had consulted with counsel. 

ii. Two Sets of Notes 

18. Approximately five hours after the shooting, P.C. Wood spoke to Mr. McKay (counsel) 

who advised him to prepare notes for his review.  P.C. Wood’s notes, made two days after the 

shooting (June 26, 2009), state: 

17:12 Spoke [with] OPPA lawyer Andy McKay – Provided details on incident. Advised not to allow 
photos in uniform but to turn over uniform as requested.  Further told to prepare notes for counsel to be 
provided to McKay.17 

19. Approximately six hours after the shooting, A/Sgt. Pullbrook spoke to Mr. McKay who 

“advised [A/Sgt. Pullbrook] on the situation [and] not to draft any notes or talk to anyone about 

the incident.”18  

20. Both A/Sgt. Pullbrook and P.C. Wood completed their O.P.P. memobook notes (“after” 

notes) of the incident on June 26, 2009, after preparing a set of notes for their jointly retained 

counsel to review. Both officers refused to provide the notes drafted for their counsel’s review to 

the S.I.U. or the O.P.P. on the basis of solicitor-client privilege.19 

                                                           
16 S.I.U. Report to the Attorney General re: Death of Levi Schaeffer, Tab 7 of the Families’ Response Record 
17 Handwritten notes of P.C. Wood, Tab 9 of the Families’ Response Record 
18 Handwritten notes of A/Sgt. Pullbrook, Tab 8 of the Families’ Response Record 
19 Transcript of the Examination of Denis O’Neill, April 15, 2010, at Tab 13 of the Families’ Response Record 
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21. On June 26, 2009, at 9:00 a.m., P.C. Wood met with Mr. McKay at Mr. McKay’s 

residence and provided his notes for counsel to review.  Mr. McKay advised P.C. Wood that his 

notes were “excellent”. At 9:30 a.m., A/Sgt. Pullbrook also attended Mr. McKay’s residence. 

The following notations were made in P.C. Wood’s memobook: 

Met with Andy McKay at [Mr. McKay’s residence]. Provided my notes to counsel.  Told notes are excellent 
and to complete notebook. 
09:30 A/Sgt. Pullbrook attending also. Did not speak regarding incident or investigation.20 

 
22. Both officers prepared their memobook notes (“after” notes) two days after the incident, 

on June 26, 2009, after having a set of notes vetted by counsel.   

iii. The “Difference Maker” – Before and After Notes 

23. A review of A/Sgt. Pullbrook’s notes demonstrates the markedly different note-taking 

practice that ensues when an officer is permitted to consult with counsel prior to preparing their 

memobook notes. Schedule "A" to the Families’ Leave Memorandum entitled "The Difference 

Maker", juxtaposes the witness officer's notes from the early stages of the Schaeffer matter (pre-

shooting and without consultation with Counsel) with the same witness officer's notes on the day 

of the shooting following Counsel intervention.  The “before” set of notes reads like a 

conventional police officer’s memobook notes.  It is replete with times and short factual 

references consistent with a typical officer’s training and the function and utility of police 

memobook notes.   

24. On the other hand, the “after” set of notes reads like a legal narrative complete with legal 

terminology related to “self-defence” and assertions of lawful use of force.  Conspicuously 

absent from this “after” set of notes are regular time entries and the short factual references that 

                                                           
20 Handwritten notes of P.C. Wood, Tab 9 of the Families’ Response Record 
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are typical of an independent set of police notes. 21  Indeed, there are no time entries for the six 

hour period between 0800 and 1410 that represents the time period in which the police 

interaction and shooting of Levi Schaeffer occurred. Witness officer Pullbrook’s notes go on 

for some 21 pages without a single time entry related to the shooting – death of Levi 

Schaeffer (See pgs. 419 to 440). 22  

25. On June 29, 2009, A/Sgt. Pullbrook was interviewed by S.I.U. investigators.  A/Sgt. 

Pullbrook was accompanied by Mr. McKay.  During the interview, Mr. McKay advised that “on 

his instruction, A/Sgt. Pullbrook made confidential notes to counsel after the incident that are 

privileged.”  Mr. McKay advised that there “were no significant differences in the confidential 

notes that were provided to counsel and the notes that were presented to the investigators”.23 P.C. 

Wood refused to submit to an interview but provided his second set of notes (entered in his 

memobook) to S.I.U. investigators. 

iv.  “A Joint Venture” – Representation in the Schaeffer Case 

26. In addition to acting for the subject officer, Mr. McKay represented all witness officers 

interviewed by the S.I.U.  A list of all officers represented by Mr. McKay in the Schaeffer 

Investigation is detailed in Schedule “B” to this memorandum: “A Joint Venture”.24 

 

 

                                                           
21 Handwritten notes of A/Sgt. Pullbrook, Tab 8 of the Families’ Response Record 
22 See pgs ii to xxii of Schedule “A” of the “Difference Maker” 
23 Transcript of the Examination of Denis O’Neill, April 15, 2010, at Tab 13 of the Families’ Response Record 
24 A list of all officers represented by Mr. McKay in the Schaeffer Investigation is detailed in Schedule “B” to this 
memorandum: “A Joint Venture”; Transcript of the Examination of Denis O’Neill, April 15, 2010, at Tab 13 of the 
Families’ Response Record; Report of Ian Scott to the Attorney General, September 25, 2009, Re: Schaeffer 
Investigation, Tab 7 of the Families’ Response Record 
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v. Agency Head’s Statements of Concern - Schaeffer 

27. On September 25, 2009, the Director of the S.I.U. provided his report on the Schaeffer 

Investigation to the Attorney General.  In his report, the Director noted that the manner in which 

P.C. Wood and A/Sgt. Pullbrook prepared their notes left him with “no information base I can 

rely upon.”  Because of the conduct of the Applicant Officers, the Director advised the Attorney 

General that “[b]ecause I cannot conclude what probably happened, I cannot form reasonable 

grounds that the subject officer in this matter committed a criminal offence.”25 

PART II: STATEMENT OF QUESTIONS IN ISSUE 

28. The sole issue on this application is the validity of lawyers having input into the contents 

of a police officer's notes including the police practice of creating two sets of notes (a 

confidential first draft and a lawyer approved second draft that ends up in the memo book).  The 

Families concede the importance of the issue.  However, in circumstances where the Court of 

Appeal correctly interpreted the S.I.U. Regulations, and the granting of leave would simply be 

asking this Honourable Court to restate the obvious confirming the unacceptable nature of the 

conduct, leave to appeal should be denied. 

PART III – STATEMENT OF ARGUMENT 

A. Legal Submissions 

29. The Respondent Families respectfully submit that the Court of Appeal’s decision 

correctly interpreted the relevant provisions of the Act and the S.I.U. Regulations.  The Families 

submit that the Court of Appeal’s ruling strikes the appropriate balance between protecting an 

                                                           
25 Report of Ian Scott to the Attorney General, September 25, 2009, Tab 7 of the Families’ Response Record 
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officer’s rights and giving effect to the overarching purpose of the legislation – “the preservation 

and promotion of independence, accountability, and public confidence in S.I.U. investigations”26.  

The Ontario Court of Appeal’s decision was correct.  Leave to Appeal should not be granted.  

1. Systemic Nature of the Issue 

30. The issue of police officers obtaining legal advice for the preparation of their notes has 

been well documented in various reports in Ontario.  The issue was first addressed in 1998, when 

the Honourable George Adams, Q.C., prepared a report for the Attorney General and the 

Solicitor General detailing concerns with respect to police co-operation with the S.I.U.  In 2003, 

Justice Adams prepared a second report after the S.I.U. Regulations were implemented, wherein 

he addressed the issue of officers’ notes being prepared after obtaining legal advice: 

The S.I.U. reported that there have been some occasions where officers once designated have failed to complete 
their notes promptly after an incident in compliance with their duty as a result of alleged stress. In some cases, 
officers have received legal advice to refrain from completing their notes until they have consulted with their 
lawyers. This is very problematic. It has also been noted that there is a lack of consistency amongst police services 
on the requirement of the completion of notes at the end of each shift.27 

31. In 2008, the Ombudsman for Ontario echoed the concerns of Justice Adams in the first of 

his two reports on the S.I.U., noting that “[a] number of S.I.U. investigators told us officers 

routinely make their notes after consulting with counsel” and that it was “not uncommon for 

notes to appear days after they have been requested, and often not until the officer attends for an 

interview”. In the Ombudsman’s follow-up report, released in December, 2011, he concluded 

                                                           
26 Ibid., at para. 76 
27 The Honourable George W. Adams, Q.C., 2003, Review Report on the Special Investigations Unit Reforms 
prepared for the Attorney General of Ontario, February 26, 2003, Tab 18 of the Families’ Response Record 
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that “it was still common for officers to consult their police association or counsel prior to 

preparing their notes in S.I.U. incidents”.28   

32. The Ombudsman’s follow-up report also documented interference by the Attorney 

General with Director Scott’s release of the S.I.U.’s statutorily mandated annual report. In 

November 2009, Director Scott had completed his annual report and was prepared to release it 

publically.  In advance of releasing the report, Director Scott provided an advanced copy to the 

Ontario Attorney General. The annual report as drafted addressed the widespread practice of 

officers obtaining legal assistance in the preparation of notes. Surprisingly, Director Scott was 

explicitly told by the Assistant Deputy Attorney General that he was not permitted to release his 

annual report.  On May 2, 2011, and only after the contentious issues addressed in the annual 

report had been made public as a result of media attention to the herein Application and Justice 

LeSage’s report, the Ministry gave Director Scott “permission” to release his 2009 annual 

report.29 

33. In addition to the reports detailed above, the widespread nature of the police practice of 

consulting legal counsel in the preparation of notes has been subject to judicial commentary. In 

Foster v. Prince
30, the plaintiffs were the mother and half-brother of a man who was shot and 

killed by a police officer after the mother called 911 because of the man's threatening behavior. 

The plaintiffs asserted that the death was caused by the negligence of the defendant officers who 

arrived in response to the call.  As in the Schaeffer and Minty investigations, the officers 

involved in the shooting death created two sets of notes, one for the review of their legal counsel 

                                                           
28 Ombudsman of Ontario, Investigation into the Ministry of the Attorney General’s Implementation of 
Recommendations concerning reform of the Special Investigations Unit,“Oversight Undetermined”, at para. 94, Tab 
14 of the Families’ Response Record 
29 Ibid., at para. 159-174 
30 [2012] O.J. No. 89 (Master C.U.C. MacLeod) 
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and a second prepared in their memobook notes.   One officer did not prepare his memobook 

notes until a month after the incident.  In an undertakings motion, one officer’s note taking 

process was described as follows: 

In the case at bar we know there were two sets of notes. Constable Prince has described the process he followed. He 
advises that he prepared a log of the events of the day on his home computer and he sent that log by e-mail to Mr. 
Kinahan. Once he had received advice from counsel he prepared his formal notes. Those are the notes appearing in 
his notebook and which have now been produced. It is his evidence that he did not retain copies of the original log. 
Indeed his evidence is that he subsequently wiped the hard drive on the computer and no longer has that computer. 
Mr. Connolly asked him to check with Mr. Kinahan to see if Mr. Kinahan has the original e-mail and if so to 
produce what he describes as the real notes. The document exists but production has been refused on the basis of 
privilege.31 

2.  Legal Framework of S.I.U. Investigations 

 
34. Section 113 of the Act establishes the S.I.U.32  Section 113(9) of the Act requires 

members of police force to co-operate fully with the S.I.U. in the conduct of investigations.33 

Section 41(1)(b) of the Act requires the Commissioner to ensure that members of the police force 

carry out their duties in accordance with the Act and the S.I.U. Regulations.34 The S.I.U. 

Regulations, passed pursuant to the Act, provide a non-exhaustive list of requirements that must 

be followed in any S.I.U. investigation (recent amendments are italicized): 

(a)The chief of police shall notify the S.I.U. immediately of an incident involving one or more of his or her police 
officers that may reasonably be considered to fall within the investigative mandate of the S.I.U. (s. 3); 

(b)The S.I.U. shall be the lead investigator and shall have priority over any police force in the investigation of the 
incident (s. 5); 

(c)The chief of police shall segregate all the police officers involved in the incident from each other until after the 
S.I.U. has completed its interviews (s. 6(1)); 

(d)A police officer involved shall not communicate directly or indirectly with any other police officer involved in 
the incident concerning their involvement in the incident until after the S.I.U. has completed its interviews (s. 6(2)); 

(e)Every police officer is entitled to consult with legal counsel or a representative of the OPPA and to have legal 
counsel or a representative of the OPPA present during his or her interview with the S.I.U. (s. 7(1)); 

                                                           
31

 Ibid., at para. 34 and 35 
32 Section 113(1) states: There shall be a special investigations unit of the Ministry of the Solicitor General. Police 

Services Act, R.S.O. 1990, c. P. 15. 
33 Section 113(5) to (9), Police Services Act, R.S.O. 1990, c. P. 15. 
34 Section 41(1)(b), Police Services Act, R.S.O. 1990, c. P. 15.  
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(f)Witness officers may not be represented by the same legal counsel as subject officers (s. 7(3)) 
 
(g)Immediately upon being requested to be interviewed by the S.I.U., and no later than 24 hours after the request 
where there are appropriate grounds for delay, a witness officer shall meet with the S.I.U. and answer all its 
questions (s. 8(1)); 

(h)A witness officer shall complete in full the notes on the incident in accordance with his or her duty and shall 
provide the notes to the chief of police within 24 hours after a request for the notes is made by the S.I.U. (s. 9(1)); 
and  

(i)A subject officer shall complete in full the notes on the incident in accordance with his or her duty, but no 
member of the police force shall provide copies of the notes at the request of the S.I.U. (s. 9(3)). 
 
(j)A witness and subject officers notes shall be completed by the end of the officer's tour of duty, except where 

excused by the chief of police (s.9(5)). 

(k) If, after interviewing a witness officer, the S.I.U. re-designates the officer as a subject officer then as subject 
officer then the S.I.U. must give the re-designated officer all copies of the record of the interview and return the 
officer’s notes to the chief of police. (s. 10(3). 

 
3. Legislative Intent of the Act and S.I.U. Regulations 
 
35. The purpose of the statutory and regulatory provisions relating to S.I.U. investigations is 

to ensure the independent and accountable investigation of the use of police force causing death 

or serious injury and to foster public confidence in such investigations. Justice Mackenzie, in 

Metcalf v. Scott
35

, held that the legislation governing S.I.U. investigations should be interpreted 

in a manner that "provides complainants with a mechanism for an impartial and independent 

review of complaints and thereby enhances public confidence and trust in the administration of 

justice." 36 

36. In interpreting the relevant provisions of the Act and the S.I.U. Regulations, the Court of 

Appeal correctly applied the principles of statutory interpretation.  Adopting a contextual and 

purposive approach to interpreting the legislation, the Court of Appeal held that the section 7(1) 

right to consult legal counsel was not without limits, and that the provision must be read in a 

                                                           
35 2011 ONSC 1292 (S.C.J.) 
36 Ibid., at para. 91 
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manner that was both consistent with the entire statutory scheme and which gave effect to the 

purpose of the legislation. 

4. The Court of Appeal Correctly Interpreted the Act and S.I.U. Regulations 

37. The Families respectfully submit that the Act and S.I.U. Regulations do not codify an 

officers’ existing common law right to consult counsel.  The Families respectfully submit that 

the Court of Appeal was correct in holding that absent the S.I.U. Regulations there would be no 

basis to conclude that officers have a right to consult counsel.  The Charter right to counsel and 

the common law right to counsel are engaged only in a detention or arrest situation. There is no 

suggestion that an officer involved in an S.I.U. investigation is either detained or arrested.  No 

party in the proceeding below argued that officers have a Charter right to counsel during an 

S.I.U. investigation.  

38. As a result, the Families submit that the extent and scope of the section 7(1) right to 

consult with counsel must be interpreted in a manner consistent with the statutory purpose of the 

Act and S.I.U. Regulations. The fact that the legislation may provide officers with rights vis-à-vis 

counsel that are not recognized by the Charter or the common law (i.e. the right to have counsel 

attend an interview) is proof positive that the legislation was not intended to codify common law 

rights or Charter rights. Rather, the right to consult counsel in an S.I.U investigation is a creature 

of statute that must be interpreted in a manner that is internally coherent with the other rights and 

obligations set out in the Act and the S.I.U. Regulations.   

39. The Applicant Officers argue that the only limitation to an officer’s statutory right to 

consult with counsel is set out in section 7(2) of the S.I.U. Regulations.  Absent additional 

explicit limitations, the Applicant Officers argue that the Court should not impose any further 
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limitations.  With respect, this argument runs contrary to a contextual and purposive approach to 

the interpretation of the Act and S.I.U. Regulations.   

40. Section 9(1) and 9(3) of the S.I.U. Regulations require subject and witness officers to 

prepare their notes of an incident “in accordance with his or her duty”.  The obligation to prepare 

notes “in accordance with his or her duty” incorporates the requirement of officers to prepare 

independent and contemporaneous notes of an incident.  This duty has been recognized in 

common law37 and in O.P.P. internal policies38.  Further, section 9(5) of the S.I.U. Regulations 

requires the notes to be completed by the end of the tour of duty, except where excused by the 

Chief of Police.   

41. The section 7(1) right to consult counsel must be interpreted in a manner that is 

consistent with an officer’s duty to prepare independent and contemporaneous notes pursuant to 

section 9(1), (3) and (5). In this manner, section 9(1), (3) and (5) create an implicit limitation on 

the statutory right to consult counsel.  Put another way, the statutory right to consult counsel 

cannot derogate from the requirement of an officer to prepare notes in “accordance with his or 

her duty” and “prior to the completion of their tour of duty”.  

42. An officer obtaining legal advice from counsel prior to the preparation of their notes will 

inevitably create “lawyer refined” notes which “would undermine the very purpose of a police 

                                                           
37 R. v. Green, [1998] O.J. No. 3598 at para. 19,20,22,2345 (O.C.J. (Gen. Div.);Police Complaints Commissioner v. 
Kerr & Wright (1997), 96 O.A.C. 284 at para. 12; R. v. Schertzer, (2007) 161 C.R.R. (2d) 367 at para. 4 (Ont. 
S.C.J.); rev’d on other grounds (2009), 248 C.C.C. (3d) 270 (C.A.); R. v. Mattis, (1998) 20 C.R. (5th) 932 at para. 
21-23; R v. Barret, (1993) 82 C.C.C. (3d) 266 at para. 17; rev’d on other gounds [1995] 1 S.C.R. 752; R. v. Flores, 
[1994] O.J. No. 3124 
38 see also OPP Orders confirm officers' professional obligation to take "concise,  comprehensive particulars of each 
occurrence" during an officer's tour of duty: Ontario Provincial Police Orders, June 2009 Revision, at s. 2.50.3. 
Police officers are trained that their "[n]otes must contain your independent recollections providing an accurate and 
complete account of police observations and activities" and that "entries are to be made during or as close to the 
investigation as possible": Ontario Police College, Basic Constable Training Program (Student Workbook -- 
Evidence) 2008, at pp. 2, 8, Tab 2 of the Families’ Response Record 
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officer's notes, namely, to record the officer's independent and contemporaneous record of the 

incident”39. An interpretation of section 7(1) of the S.I.U. Regulations that permits the notes to be 

created in this manner is inconsistent with section 9(1) and 9(3) of the S.I.U. Regulations.   

43. The Respondent Families respectfully submit that the Court of Appeal’s decision to limit 

the nature of the advice that can be provided before the completion of notes creates the necessary 

consistency within the interpretations of sections 7(1), 9(1) and (3) of the S.I.U. Regulations.  

Furthermore, limiting section 7(1) in the manner proscribed by the Court of Appeal is consonant 

with the purpose of the legislation – the preservation and promotion of independence, 

accountability, and public confidence in the investigation of police use of deadly force. 

44. This Court’s jurisprudence recognizes implicit limitations on the right to counsel even in 

the Charter context. In R. v. Orbanski and R. v. Elias, a majority of this Honourable Court held 

that the Charter right to counsel upon detention and arrest can be limited “by necessary 

implication from the operating requirements of the governing provincial ….provisions”40.  In 

Orbanski, the limitation on the constitutional right to counsel was justified, pursuant to section 1 

of the Charter, on the basis that the objective of preventing impaired driving was an important 

goal and that the evidence obtained from a roadside breathalyzer test could not be used to 

incriminate the accused.   

45. While there are no Charter rights at issue in this matter, the majority’s analysis in 

Orbanski is of assistance in determining the appropriate approach to interpreting sections 7 and 9 

of the of S.I.U. Regulations.  Limitations on the statutory right to counsel are justifiable for the 

following reasons: (1) the limitations are consistent with the goal of the legislation – the 

                                                           
39 Reasons of the Court of Appeal for Ontario, Tab 5 of the Applicants’ Leave to Appeal Record, para. 74. 
40 R. v. Orbanski; R. v. Elias, 2005 SCC 37 at par. 32 
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preservation and promotion of independence, accountability, and public confidence in the 

investigation of police use of deadly force; (2) the limitation on the right to counsel is time 

limited (once notes are prepared, then officers may obtain full legal advice from counsel); and 

(3) there is no criminal jeopardy for witness officers (the only officers compelled to produce 

their notes and submit to an interview).   

5.  Limited advice prior to the preparation of notes is workable  

46. The Respondent Families respectfully submit that limited advice prior to the preparation 

of notes does not create an unworkable scheme as argued by the Applicant Officers.  Police 

officers prepare their notes in accordance with their common law and statutory duty every day 

without counsel’s intervention.   

47. An officer’s notes are prepared in the course of his or her public duties.  The notes are 

intended to be used for the prosecution of crime and can be used by a police force to determine 

issues of discipline.  The requirement that an officer prepare his or her notes in accordance with 

the common law and statute does not change because there is an S.I.U. investigation.  An S.I.U. 

investigation simply adds an additional use to the notes – for a civilian oversight investigation.   

An additional use to the notes, without the potential of criminal jeopardy, should not radically 

change the manner in which an officer’s notes are prepared.   A witness officer is not subject to 

any criminal jeopardy. A subject officer’s notes cannot be used to incriminate the officer41 and, 

                                                           
41 Section 9(3) provides that the subject officer's notes are not to be provided to the SIU. If an officer originally 
designated as a witness officer becomes a subject officer, that officer's notes must be returned by the SIU to the 
chief of police and the record of the officer's SIU interview returned to the officer in accordance with s. 10(3) of the 
SIU Regulation. Moreover, it is accepted by the Attorney General that the notes and interviews of subject officers 
are involuntary statements that may not be used to incriminate the subject officer. This protection extends to 
derivative use immunity to preclude the use of any evidence that would not be discovered but for the notes or 
interviews: Ontario, Review report on the Special Investigations Unit reforms prepared for the 
Attorney General by the Honourable George W. Adams, Q.C. (Toronto: Ministry of the Attorney 
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as such, the existence of an S.I.U. investigation should not affect a subject officers’ notebook 

preparation.  

48. The Applicant Officers argue that the Court of Appeal’s decision creates an unworkable 

scheme because it prohibits a lawyer from obtaining information regarding the incident prior to 

giving permissible advice to the officer.  The Applicant Officers argue that counsel must obtain 

information regarding the nature of the incident in order to advise an officer of their duties in an 

S.I.U. investigation.  The Applicant Officers’ argument fails to appreciate that the most 

important advice a lawyer can provide to an officer, prior to the officer’s completion of notes, is 

that they must “provide a full and honest record of the officer’s recollection of the incident in the 

officer’s own words”42.   This advice is not dependent on whether an officer is later designated 

by the S.I.U. as a subject or witness officer.   

49. The advice regarding an officer’s obligations, pursuant to the S.I.U. Regulations, can be 

easily relayed to an officer with an explanation as to how the legislative scheme works for either 

a subject or witness officer.  Put simply, the nature of the advice permitted prior to the 

preparation of notes is sufficiently generic that it does not require counsel to obtain the facts 

relating to the incident.  Counsel can advise the officer of both a witness and subject officer’s 

obligations pursuant to the legislation, without knowledge of his client’s designation.  

50. The Court of Appeal’s decision provides a simple mechanism to allow for limited and 

appropriate legal advice prior to an officer completing his or her notes.  Once an officer’s notes 

are completed, the officer may obtain full legal advice and have counsel prepare and assist him 

or her during an S.I.U. interview. The Court of Appeal’s decision does not create an 

                                                                                                                                                                                           
General, 2003), at p. 49, 54. 
42 Reasons of the Court of Appeal for Ontario, Tab 5 of the Applicants’ Leave to Appeal Record, para. 73-74. 
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“unworkable” scheme as the advice that can be provided is simple and is not dependant on 

obtaining the facts of the incident.  When an officer needs assistance the most, in preparation for 

and attending an S.I.U. interview, the officer is afforded the enhanced statutory right to “consult 

counsel”.  

6.   Application for Leave to Cross-Appeal  

51. While the Respondent Families maintain as their primary position that leave should be 

denied, the Families are filing an Application for Leave to Cross Appeal in support of the 

following alternative position:  If the Applicants' position prevails that the Court of Appeal's 

limited role for a lawyer is "unworkable", then the only credible option for protecting the 

independence of police notes is to defer any access to counsel until after the officer has 

completed his/her notes.   

PART IV- COSTS 

52. The Respondent Families seek costs for responding to the Respondent Officer’s 

Application for Leave to Appeal. 

PART V- ORDER SOUGHT 

53. The Respondent Families respectfully request an order dismissing the Applicant Officers’ 

Application for Leave to Appeal.  In the alternative, should leave be granted the Respondent 

Families seek an order granting leave to cross-appeal in accordance with the Families’ Notice of 

Application for Leave to Appeal filed with this Honourable Court.  
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PART VII: RELEVANT LEGISLATIVE PROVISIONS 
 

APPLICATIONS — BY NOTICE OF APPLICATION 

Notice of Application 

14.05(1)  The originating process for the commencement of an application is a notice of 
application (Form 14E, 68A or 73A) or an application for a certificate of appointment of an 
estate trustee (Form 74.4, 74.5, 74.14, 74.15, 74.21, 74.24, 74.27 or 74.30). R.R.O. 1990, Reg. 
194, r. 14.05 (1); O. Reg. 484/94, s. 5. 

Application under Rules 

14.05(3) A proceeding may be brought by application where these rules authorize the 
commencement of a proceeding by application or where the relief claimed is, 

 (d) the determination of rights that depend on the interpretation of a deed, will, contract 
or other instrument, or on the interpretation of a statute, order in council, regulation 
or municipal by-law or resolution; 

(g) an injunction, mandatory order or declaration or the appointment of a receiver or other 
consequential relief when ancillary to relief claimed in a proceeding properly 
commenced by a notice of application; 

 (h) in respect of any matter where it is unlikely that there will be any material facts in dispute. 
R.R.O. 1990, Reg. 194, r. 14.05 (3); O. Reg. 396/91, s. 3. 

Police Services Act 
R.S.O. 1990, CHAPTER P.15 

1.  Police services shall be provided throughout Ontario in accordance with the following 
principles: 

1. The need to ensure the safety and security of all persons and property in Ontario. 

2. The importance of safeguarding the fundamental rights guaranteed by the Canadian 
Charter of Rights and Freedoms and the Human Rights Code. 

3. The need for co-operation between the providers of police services and the 
communities they serve. 

4. The importance of respect for victims of crime and understanding of their needs. 

5. The need for sensitivity to the pluralistic, multiracial and multicultural character of 
Ontario society. 

6. The need to ensure that police forces are representative of the communities they serve. 
R.S.O. 1990, c. P.15, s. 1. 



 
Core police services 

4.(2)  Adequate and effective police services must include, at a minimum, all of the 
following police services: 

1. Crime prevention. 

2. Law enforcement. 

3. Assistance to victims of crime. 

4. Public order maintenance. 

5. Emergency response. 1997, c. 8, s. 3. 

 

Duties of chief of police 
41. (1)  The duties of a chief of police include, 

(a) in the case of a municipal police force, administering the police force and overseeing 
its operation in accordance with the objectives, priorities and policies established by 
the board under subsection 31 (1); 

(b) ensuring that members of the police force carry out their duties in accordance with 
this Act and the regulations and in a manner that reflects the needs of the community, 
and that discipline is maintained in the police force; 

(c) ensuring that the police force provides community-oriented police services; 

(d) administering the complaints system in accordance with Part V. R.S.O. 1990, c. P.15, 
s. 41 (1); 1995, c. 4, s. 4 (8, 9); 1997, c. 8, s. 27. 

Chief of police reports to board 
(2) The chief of police reports to the board and shall obey its lawful orders and directions. 

R.S.O. 1990, c. P.15, s. 41 (2). 

 
Duties of police officer 

42. (1) The duties of a police officer include, 

(a) preserving the peace; 

(b) preventing crimes and other offences and providing assistance and encouragement to 
other persons in their prevention; 

(c) assisting victims of crime; 

(d) apprehending criminals and other offenders and others who may lawfully be taken 
into custody; 

(e) laying charges and participating in prosecutions; 

(f) executing warrants that are to be executed by police officers and performing related 
duties; 

(g) performing the lawful duties that the chief of police assigns; 



(h) in the case of a municipal police force and in the case of an agreement under section 
10 (agreement for provision of police services by O.P.P.), enforcing municipal by-
laws; 

(i) completing the prescribed training. R.S.O. 1990, c. P.15, s. 42 (1); 1997, c. 8, s. 28. 

PART VII 
SPECIAL INVESTIGATIONS 

Special investigations unit 
113. (1)  There shall be a special investigations unit of the Ministry of the Solicitor 

General. R.S.O. 1990, c. P.15, s. 113 (1). 

Composition 
(2)  The unit shall consist of a director appointed by the Lieutenant Governor in Council 

on the recommendation of the Solicitor General and investigators appointed under Part III of the 
Public Service of Ontario Act, 2006. R.S.O. 1990, c. P.15, s. 113 (2); 2006, c. 35, Sched. C, 
s. 111 (4). 

Idem 
(3)  A person who is a police officer or former police officer shall not be appointed as 

director, and persons who are police officers shall not be appointed as investigators. R.S.O. 1990, 
c. P.15, s. 113 (3). 

Acting director 
(3.1)  The director may designate a person, other than a police officer or former police 

officer, as acting director to exercise the powers and perform the duties of the director if the 
director is absent or unable to act. 2009, c. 33, Sched. 2, s. 60 (3). 

Peace officers 
(4)  The director, acting director and investigators are peace officers. R.S.O. 1990, c. P.15, 

s. 113 (4); 2009, c. 33, Sched. 2, s. 60 (4). 

Investigations 
(5)  The director may, on his or her own initiative, and shall, at the request of the Solicitor 

General or Attorney General, cause investigations to be conducted into the circumstances of 
serious injuries and deaths that may have resulted from criminal offences committed by police 
officers. R.S.O. 1990, c. P.15, s. 113 (5). 

Restriction 
(6) An investigator shall not participate in an investigation that relates to members of a 

police force of which he or she was a member. R.S.O. 1990, c. P.15, s. 113 (6). 

Charges 
(7)  If there are reasonable grounds to do so in his or her opinion, the director shall cause 

informations to be laid against police officers in connection with the matters investigated and 
shall refer them to the Crown Attorney for prosecution. R.S.O. 1990, c. P.15, s. 113 (7). 

Report 
(8)  The director shall report the results of investigations to the Attorney General. R.S.O. 

1990, c. P.15, s. 113 (8). 



Co-operation of police forces 
(9) Members of police forces shall co-operate fully with the members of the unit in the 

conduct of investigations. R.S.O. 1990, c. P.15, s. 113 (9). 

 

ONTARIO REGULATION 673/98 

CONDUCT AND DUTIES OF POLICE OFFICERS RESPECTING INVESTIGATIONS 
BY THE SPECIAL INVESTIGATIONS UNIT 

2.  (1)  The chief of police may designate a member of the police force who is not a subject 
officer or witness officer in the incident to act in the place of the chief of police and to have all 
the powers and duties of the chief of police in any matter respecting an incident under 
investigation by the S.I.U.. O. Reg. 673/98, s. 2 (1). 

 (3)  The person appointed under subsection (1) must be a senior officer. O. Reg. 673/98, 
s. 2 (3). 

3.  A chief of police shall notify the S.I.U. immediately of an incident involving one or 
more of his or her police officers that may reasonably be considered to fall within the 
investigative mandate of the S.I.U., as set out in subsection 113 (5) of the Act. O. Reg. 673/98, 
s. 3. 

5.  The S.I.U. shall be the lead investigator, and shall have priority over any police force, 
in the investigation of the incident. O. Reg. 673/98, s. 5. 

6.  (1)  The chief of police shall, to the extent that it is practicable, segregate all the police 
officers involved in the incident from each other until after the S.I.U. has completed its 
interviews. O. Reg. 673/98, s. 6 (1). 

(2)  A police officer involved in the incident shall not communicate with any other police 
officer involved in the incident concerning their involvement in the incident until after the S.I.U. 
has completed its interviews. O. Reg. 673/98, s. 6 (2). 

9.  (1)  A witness officer shall complete in full the notes on the incident in accordance with 
his or her duty and, subject to subsection (4) and section 10, shall provide the notes to the chief 
of police within 24 hours after a request for the notes is made by the S.I.U.. O. Reg. 673/98, 
s. 9 (1). 

(2)  Subject to subsection (4) and section 10, the chief of police shall provide copies of a 
witness officer’s notes to the S.I.U. upon request, and no later than 24 hours after the request. 
O. Reg. 673/98, s. 9 (2). 

Notice of whether subject officer or witness officer 
10.  (1)  The S.I.U. shall, before requesting an interview with a police officer or before 

requesting a copy of his or her notes on the incident, advise the chief of police and the officer in 
writing whether the officer is considered to be a subject officer or a witness officer. O. Reg. 
267/10, s. 10 (1). 

(2)  The S.I.U. shall advise the chief of police and the police officer in writing if, at any 
time after first advising them that the officer is considered to be a subject officer or a witness 
officer, the S.I.U. director decides that an officer formerly considered to be a subject officer is 



now considered to be a witness officer or an officer formerly considered to be a witness officer is 
now considered to be a subject officer. O. Reg. 267/10, s. 10 (2). 

 

(3)  If, after interviewing a police officer who was considered to be a witness officer when 
the interview was requested or after obtaining a copy of the notes of a police officer who was 
considered to be a witness officer when the notes were requested, the S.I.U. director decides that 
the police officer is a subject officer, the S.I.U. shall, 

(a) advise the chief of police and the officer in writing that the officer is now considered to 
be a subject officer; 

(b) give the police officer the original and all copies of the record of the interview; and 

(c) give the chief of police the original and all copies of the police officer’s notes. O. Reg. 
267/10, s. 10 (3). 

(4)  The chief of police shall keep the original and all copies of the police officer’s notes 
received under clause (3) (c) for use in his or her investigation under section 11. O. Reg. 267/10, 
s. 10 (4). 

11.  (1)  The chief of police shall also cause an investigation to be conducted forthwith into 
any incident with respect to which the S.I.U. has been notified, subject to the S.I.U.’s lead role in 
investigating the incident. O. Reg. 673/98, s. 11 (1). 

(2)  The purpose of the chief of police’s investigation is to review the policies of or 
services provided by the police force and the conduct of its police officers. O. Reg. 673/98, 
s. 11 (2). 

(3)  All members of the police force shall co-operate fully with the chief of police’s 
investigation. O. Reg. 673/98, s. 11 (3). 

(4)  The chief of police of a municipal police force shall report his or her findings and any 
action taken or recommended to be taken to the board within 30 days after the S.I.U. director 
advises the chief of police that he or she has reported the results of the S.I.U.’s investigation to 
the Attorney General, and the board may make the chief of police’s report available to the public. 
O. Reg. 673/98, s. 11 (4). 

(5)  The Commissioner of the Ontario Provincial Police shall prepare a report of his or her 
findings and any action taken within 30 days after the S.I.U. director advises the Commissioner 
that he or she has reported the results of the S.I.U.’s investigation to the Attorney General, and 
the Commissioner may make the report available to the public. O. Reg. 673/98, s. 11 (5). 



 



 



Schedule “A” 

“The Difference Maker” 

Extracts from Witness Officer Pullbrook’s Notes Re: Schaeffer Investigation 
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SCHEDULE “B”: SCHEDULE OF COUNSEL REPRESENTATION 

“A Joint Venture” 
 

Schaeffer Investigation – Subject and Witness Officers 
 

Investigator O’Neill confirmed that all witness officers interviewed by the S.I.U. were 
represented by Andrew McKay.  Mr. McKay also represented the subject officer, Constable 
Wood. The S.I.U. interviewed the following witness officers: 

 

Witness Officer – Acting Staff Sergeant Nathan Schmidt…represented by Andrew McKay. 

Witness Officer – Acting Sergeant Mark Pullbrook…represented by Andrew McKay. 

Witness Officer – Police Constable Caleb Sawchuk…represented by Andrew McKay. 

Witness Officer – Detective Sergeant Danya Wellock…represented by Andrew McKay. 

 

 

Minty Investigation – Subject and Witness Officers 
 

Subject Officer – Police Constable Graham Seguin…represented by Andrew McKay. 

Witness Officer – Police Constable Richard Boyd…represented by Andrew McKay. 

Witness Officer – Sergeant Michael Burton… represented by Andrew McKay on the night of the 
shooting but represented by separate counsel when submitting to an S.I.U. interview 

Witness Officer – Constable Gwyn Seymour …represented by Andrew McKay. 

Witness Officer – Constable Kelly Daniels-Griffis …represented by Andrew McKay. 
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