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A. OVERVIEW 

1 

FACTUM OF THE RESPONDENT ON APPEAL 

PART I- OVERVIEW AND FACTS 

1. It is a grave and tragic event when an agent of the state, empowered to use deadly force, 

takes someone's life or causes serious injury. These incidents must be investigated thoroughly, 

transparently, and with impartiality. The Special Investigations Unit ("SIU") is Canada's first 

fully civilian police oversight agency mandated with this task. 

2. There have been numerous public inquiries and task forces which have revealed 

significant problems with police conduct after the death of a civilian at the hands of the police, 

and with the subsequent police-lead investigation into the officer's conduct. 1 Over and over 

again, these reports comment on a lack of public confidence in the investigation, even where it 

has been properly and impartially conducted.2 This mistrust serves neither the public interest in 

seeing officers who commit criminal acts come to justice, nor the interests of the vast majority of 

officers who deserve a publically accepted finding that no wrong-doing has occurred. 

3. This case is about the conflict between a police officer's public duty as a peace officer to 

create independent and contemporaneous notes overrides their private interest in seeking legal 

advice to protect themselves or their colleagues. The Respondent, SIU Director Ian Scott (the 

"SIU")'s submissions in this appeal are directed towards the fulfillment, defence and 

clarification the institutional mandate, functions and responsibilities of the SIU. 

1 For example, see Race Relations Policing Task Force, The Report of the Race Relations and Policing Task Force 
(Toronto: Race Relations and Policing Task Force, 1989), at 146-150 (Chair: Clare Lewis) ["Race Relations and 
Policing Report"], Respondent SIU Book of Authorities ["SIU Auth"], Tab 65; Braidwood Commission on the 
Death of Robert Dziekanski, Why?- The Robert Dziekanski Tragedy (Vancouver: Braidwood Commission on the 
Death of Robert Dziekanski, 2010), at 360-361 (Commissioner: Thomas R. Braidwood, Q.C.) ["Braidwood 
Report"], SIU Auth, Tab 53; Taman Inquiry into the Investigation and Prosecution of Derek Harvey-Zenk, Report 
of the Taman Inquiry (Library and Archives Canada, 2008) (Commissioner: Hon. Roger Salhany, Q.C.) ["Taman 
Inquiry"], SIU Auth, Tab 68; Inquiry into the Death of Frank Paul, Cold And Alone- Interim Report (British 
Columbia: The Davies Commission, 2008) at 210-216 (Commissioner: William H. Davies, Q.C.) ["Davies Report"], 
SIU Auth, Tab 60. 
2 Ontario, Commission on Systemic Racism in the Ontario Criminal Justice System, Report of the Commission on 
Systemic Racism in the Ontario Criminal Justice System (Toronto: Queen's Printer for Ontario, 1995) (Co-chairs: 
David P. Cole and Margaret Gittens) ["Commission on Systemic Racism Reporf'] at 380, SIU Auth, Tab 64; 
Braidwood Report, supra at 361, SIU Auth, Tab 53; Davies Report, supra at 211, SIU Auth, Tab 60. 
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4. This case is not about the rights of accused police officers in the criminal justice system. 

All police officers, whether or not involved in an SIU investigation, have a public law duty to 

complete contemporaneous and independent notes. The SIU cannot compel the notes of the 

"subject officer", defined as the officer "whose conduct appears, in the opinion of the SIU 

director, to have caused the death or serious injury under investigation.''3 Only witness officers, 

who face no threat of criminal sanction, must provide their notes to the SIU.4 

5. The Court of Appeal below recognized that the act of seeking legal advice is "geared to 

the officer's own self-interest, or the interest of fellow-officers" and can be in tension with the 

officer's "overriding public duty", which includes proper note-taking and cooperation with the 

SIU.5 The Court analysed the SIU Regulation and section 113(9) of the Police Services Act 

("PSA"),6 and determined that while the Regulation provides officers with an entitlement to 

counsel, its requirement that officers "complete in full the notes on the incident in accordance 

with his or her duty" is inconsistent with the notion that officers may have counsel assist them in 

the preparation of their notes. 7 

6. The Court of Appeal determined that officers should not be precluded from any and all 

contact with counsel prior to making their notes, but that they were be entitled to receive some 

basic legal advice on their rights and obligations in connection to the incident and the SIU 

investigation. 8 The Court went on to say that: 

The officer is entitled to legal advice on matters such as the following: 

• he or she is required to complete notes of the incident prior to the end of his or 
her tour of duty unless excused by the chief of police; 

• the lawyer cannot advise the officer what to include in the notes other than that 
they should provide a full and honest record of the officer's recollection of the 
incident in the officer's own words 

the notes are to be submitted to the Chief of Police; 

3 Conduct and Duties of Police Officers Respecting Investigations by the Special Investigations Unit, 0. Reg. 
267/10, s. 1(1) ["SIU Regulation"]. 
4 SIU Regulation, supra, s. 9. 
5Reasons of the Court of Appeal for Ontario, dated November 15, 2011, at para. 72 ["Court of Appeal Reasons"], 
Appellants' Record ["A.R."], Vol I, Tab 5 at 73-74. 
6 Police Services Act, R.S.O. 1990, c P.15 ["PSA"]. 
7 Court of Appeal Reasons, supra, at paras. 66, 75, A.R., Vol. I, Tab 5 at 71-72,75. 
8 Court of Appeal Reasons, supra, at paras. 79, 81, A.R., Vol. I, Tab 5 at 77-78. 
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• if the officer is a subject officer, the Chief of Police will not pass the notes on to 
the SIU; 

• if the officer is a witness officer, the Chief of Police will pass the notes on to the 
SIU; 

the officer will be required to answer questions from the SIU investigators; the 
officer will be entitled to consult counsel prior to the SIU interview and to have 
counsel present during the interview.9 

7. The SIU submits that the Court of Appeal correctly identified the conflict between an 

officer's public duty, and his or her self-interest, and correctly interpreted the regulatory scheme 

insofar as it determined that a "lawyer's involvement [with note preparation or review] 

undermines the fundamental nature and purpose of a police officer's notes."10 

8. It its cross-appeal, the SIU will argue that the Court of Appeal's compromise permitting 

limited consultation with counsel prior to the completion of police notes maintains the potential 

to jeopardize the independence and contemporaneity of the notes, and as such remains 

incompatible with a police officer's public law duties. 

B. FACTS 

9. The SIU agrees with the facts set out by the Appellants, subject to the following additions 

and clarifications. 

10. The Application ofthe Respondents Ruth Schaeffer, Evelyn Minty and Diane Pinder was 

filed as a result of serious problems that compromised the integrity of the SIU's investigation 

into the deaths of Levi Schaeffer and Douglas Minty (the "Schaeffer" and "Minty" cases, 

respectively). In his report to the Attorney General with respect to these investigations, SIU 

Director Scott noted the following problems: 

• In both cases, officers were instructed by their supervisors not to draft notes until they 
spoke with counsel; 11 

9 Court of Appeal Reasons, supra, at para. 81, A.R., Vol. I, Tab 5 at 77-78. 
1° Court of Appeal Reasons, supra, at para. 73, A.R., Vol. I, Tab 5 at 74. 
11 Report of the Director of the Special Investigations Unit to the Attorney General Re: Levi Schaeffer Investigation 
(25 September 2009) ["Schaeffer SIU Report"], A.R., Vol III, Tab 19C at 516; Report of the Director of the 
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• In both cases, witness and subject officers were represented by the same counsel, who had 
a professional obligation to share information between them; 12 

• In the Schaeffer case, counsel instructed the officers to prepare a first draft of their notes as 
a communication to counsel; counsel reviewed these notes and advised on their substantive 
quality; and access by the SIU to the first drafts was denied on the basis of privilege; 13 

• In the Minty case, notification to the SIU ofthe incident was delayed; 14 and 

• In the Minty case, officers took statements from two material civilian witnesses, 
notwithstanding the lead investigator status of the SIU. 15 

11. In both cases, the SIU had serious concerns about the independence, contemporaneity and 

accordingly, the reliability of the notes that were created by the officers. 16 In the Minty case, 

civilian witness accounts permitted the SIU to conclude that there were no reasonable grounds 

that the subject officer had committed an offence. 17 In the Schaeffer case however, the only 

living witnesses were police, and due to the intervention of counsel in the note-taking process, 

the SIU was unable to rely on the notes or the subsequent accounts of the officers. As a result, 

the SIU was not able to determine whether a criminal act had been committed. 18 Director Scott 

concluded in his report about the incident: 

I have a statutory responsibility to conduct independent investigations and decide 
whether a police officer probably committed a criminal offence. In this most serious case, 
I have no informational base I can rely upon. Because I cannot conclude what probably 
happened, I cannot form reasonable grounds that the subject officer in the matter 
committed a criminal office.19 

Special Investigations Unit to the Attorney General Re: Douglas Minty Investigation (14 October 2009) at 27 
["Minty SIU Reporf'], A.R., Vol III, Tab 20B at 662. 
12 While there is no explicit reference in the Minty SIU Report to the practice of joint retainer, it is implicit in the 
observation that "Sgt Burton instructed all witness officers not to write up their notes until they spoke to counsel, a 
counsel who has a professional duty to share information among his clients. This would appear to be a prima facie 
breach ofs. 6 of the [SIU] Regulation." Minty SIU Report, supra, at 27, A.R., Vol III, Tab 20B at 662; Schaeffer 
SIU Report, supra, A.R., Vol III, Tab 19C at 517; See also Law Society ofUpper Canada, Rules of Professional 
Conduct, r. 2.04(6) ["RPC'], SIU Auth, Tab 70. 
13 Schaeffer SJU Report, supra, A.R., Vol III, Tab 19C at 516-517. 
14 Minty SIU Report, supra, at 26, A.R., Vol III, Tab 20B at 661. 
15 Minty SIU Report, supra, at 27, A.R., Vol III, Tab 20B at 662. 
16 Schaeffer SIU Report, supra, A.R., Vol III, Tab 19C at 516; Minty SIU Report, supra, at 27, A.R., Vol III, Tab 
20B at 662; Special Investigations Unit News Release, dated September 28, 2009, A.R., Vol. II, Tab 12A at 128. 
17 Minty SIU Report, supra, at 8-12, 26-27, A.R., Vol III, Tab 20B at 643-647, 661-662. 
18 The SIU disagrees with the Appellants' characterization of the facts at paragraph 23 of the factum, which states: 
"SIU Director Scott concluded that there were no reasonable grounds to believe that Wood committed a criminal 
offence." Director Scott was clear that the Jack of reliable notes frustrated his ability to discharge his mandate. 
19 Schaeffer SJU Report, supra, A.R., Vol III, Tab 19C at 517. 
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12. The Application brought by the Respondent families sought declarations prohibiting the 

problematic practices that the officers and their counsel had engaged in, including joint retainers 

between witness and subject officers, note-vetting and note-retention by lawyers, and the practice 

of police supervisors directing officers to refrain from preparing their notes until consulting with 

counsel.20 The SIU was made a party, and argued throughout that officers should not be 

permitted to consult with legal counsel prior to the completion of their police notes?1 

13. After the appeal to the Court of Appeal was perfected, but before oral argument, the 

regulation governing SIU investigations, Conduct and Duties of Police Officers Respecting 

Investigations by the Special Investigations Unit, (the "SIU Regulation" or the "Regulation") was 

amended to prohibit a single lawyer from representing both subject and witness officers,22 to 

require that police notes be completed by the end of the officer's shift unless excused by the 

Chief of Police or his/her designate, 23 and to prohibit both direct and indirect communication 

between involved officers until the SIU had completed its interviews.24 

14. The Appellants suggest that these changes to the Regulation "reflected a legislative 

choice not to interfere with the practice of officers consulting with counsel in the preparation of 

their notes."25 The SIU disagrees and will address this issue at length in this factum. 

15. The Appellants also assert that the joint retainer issue raised in Director Scott's report on 

the Schaeffer investigation was addressed by the August 2011 amendments to the Regulation?6 

The SIU disagrees. While the amendment no longer permits the same lawyer to represent both 

subject and witness officers, it does not expressly preclude a single lawyer from representing 

multiple officers within the same category,27 a practice that remains objectionable. 

20 Notice of Application, at para. 2(b), A.R., Vol. 1, Tab 6, p. 91. 
21 Court of Appeal Reasons, supra, at para. 56, A.R., Vol. I, Tab 5, p. 68. 
22 SIU Regulation, supra, s. 7(3). 
23 SIU Regulation, supra, s. 9(5). 
24 SIU Regulation, supra, s. 6(2). 
25 Appellants' Factum, para. 27 
26 Appellants' Factum, p. 8, fn. 15. 
27 The Law Society of Upper Canada ("LSUC") issued a document called "Information for Lawyers- Acting for 
Police Officers in Ontario Special Investigation Unit ("SIU") Investigations" ["LSUC Guidance"], in which it notes 
that a lawyer retained for multiple officers must comply with joint retainer rule under rule 2.04(6) of the Rules of 
Professional Conduct, but may not defeat the purpose of the segregation principle ins. 6 of the SIU Regulation. The 
LSUC noted, "it is difficult to see how segregated officers can properly be jointly represented.": LSUC Guidance, at 
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PART II - SIU'S POSITION ON QUESTIONS RAISED BY THE APPELLANTS 

Question 1: Did the Court of Appeal err by abrogating the right to meaningful consultation with 

counsel despite the absence of any express or necessarily implied legislative restriction on the 

right to counsel? 

Question 2: Did the Court of Appeal for Ontario err in circumscribing the scope and extent of a 

police officer's right to counsel by interpreting the requirement that notes be prepared "in 

accordance with his or her duty" as precluding meaningful legal advice in connection with the 

preparation of an officer's notes? 

16. As the Appellants have addressed these questions together, the SIU will respond in kind. 

The SIU submits that the Court of Appeal was correct in finding that police officers must fulfil 

their public law duty to create independent and contemporaneous notes prior to consulting with 

counsel with respect to the substance of events under investigation. 

Question 3: Did the Court of Appeal err in crafting an unworkable protocol which renders 

virtually any discussion by an officer with counsel an ethical and practical minefield? 

17. The Court of Appeal erred by creating a protocol that unclear in its guidance, unworkable 

in application, and inconsistent with the law governing SIU investigations. 

PART III -STATEMENT OF ARGUMENT 

A. The Importance of Independent Investigation of Police Use of Force 

(i) Purpose of the SIU 

18. The SID's role is to maintain and foster public confidence in the rule of law and the 

administration of justice by ensuring that police actions which result in death or serious injury 

are subject to an independent, impartial, and effective investigation, and that the conclusions of 

1, Appellants' Book of Authorities ["App. Auth."], Tab 28. The permissibility of joint retainers between officers 
of a single class in light of the LSUC's statement is not before this Court, and remains in dispute. 
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these investigations are accessible and transparent. This purpose has been consistently affirmed 

by the reports and task forces which have shaped the SIU regime,28and by the Court of Appeal.29 

19. The SIU is the first civilian oversight body in Canada tasked with investigating 

circumstances of serious injuries and deaths that may have resulted from criminal offences 

committed by police officers. By law, the SIU is comprised entirely of civilian investigators,30 

and its director is a civilian with no policing background.31 

20. The SIU was first created in 1990, as a result of a recommendation from the Race 

Relation and Policing Task Force.32 This Task Force explored a variety of issues relating to the 

interaction between the police and racialized communities, including police use of force, after 

two black men were killed by on-duty officers.33 The Task Force noted the following concerns: 

When a police shooting results in a fatality, an investigation into the incident is critical to 
ensure that the law and policy on the use of deadly force is not only complied with, but so 
seen by the public. In the past it has been usual for the police force responsible for the 
shooting to conduct an investigation into the individual officer's conduct. However, 
handling these occurrences in this manner has caused considerable public concern. 34 

21. The Task Force found that internal police investigations did not satisfy the public demand 

for impartiality. It concluded, "A post-shooting investigation conducted by police will inevitably 

lead to a serious deterioration in the public confidence. "35 

28 Commission on Systemic Racism Report, supra, at 381, SIU Auth, Tab 64; Ontario, A report and 
recommendations on amendments to the Police Services Act respecting civilian oversight of police (Toronto: Miller 
Thomson: 1996) (Author: Roderick McLeod) at 22 ["McLeod Report"] at 22, SIU Auth, Tab 63; Ontario, 
Consultation report of the Honourable George W. Adams, Q. C. to the Attorney General and the Solicitor General 
concerning police cooperation with the Special Investigations Unit (Toronto: Ministry of the Attorney General, 
1998) at 81 ["Adams f'], App. Auth., Tab 29. 
29Court of Appeal Reasons, supra, at para 58, A.R., Vol I, Tab 5, at 69; Odhavji Estate v. Woodhouse (2000), 194 
D.L.R. (4th) 577 (Ont. C.A.), at para. 37; SIU Auth, Tab 13, rev'd on other grounds: [2003] 3 S.C.R. 263; 
Wellington v. Ontario (2011), 105 O.R. (3d) 81 (C.A.) at para. 40, SIU Auth, Tab 50; Peel (Police) v. Ontario 
(Special Investigations Unit), 2012 ONCA 292 (CanLII), at paras. 33-40, SIU Auth, Tab 15. 
30 Some investigators are former police officers, although they are prohibited from investigating incidents that relate 
to the investigator's former police force: PSA, supra, ss. 113(3), 113(6). 
31 PSA, supra, s. 113(3). 
32 Race Relations and Policing Report, supra at 146-150, SIU Auth, Tab 65. 
33 Race Relations and Policing Report, supra. at 146-150 SIU Auth, Tab 65. 
34 Race Relations and Policing Report, supra at 146-147, SIU Auth, Tab 65. 
35 Race Relations and Policing Report, supra at 147, SIU Auth, Tab 65. 
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(ii) Public Confidence and Police Use of Force 

22. There have been a number of high profile police-related deaths which have shaken the 

public trust in the police. Not only have there been problems arising from actions taken by the 

officers after the incident to protect themselves, their colleagues or the image of their force, there 

have also been fundamental problems with the ensuing police-led investigations. 

23. The Report of the Commission on Systemic Racism in the Ontario Criminal Justice 

System found that "the number and circumstances of police shootings in Ontario have convinced 

many black Ontarians that they are disproportionately vulnerable to police violence."36 It raised 

concerns with police conduct in the investigations into these deaths, including misleading media 

reports37 or reports that invoked racial stereotypes and portrayed the victim as dangerous. 38 In the 

case of the death of Lester Donaldson, who was shot by a Metro Toronto police officer, the 

Metro Toronto police investigated and decided not to lay charges. After an outcry from the 

community, the OPP took over the investigation and charges were laid.39 The Commission 

cautioned that "Police investigations of these shootings by the police did little to inspire 

confidence that the criminal justice system treats these incidents with the seriousness they 

deserve. "40 

24. The Davies Inquiry, mandated with investigating the death of Frank Paul, a Mik'maq 

man who died of hypothermia after being left in a laneway by police, noted a that the Vancouver 

police failed to investigate the incident in the same manner that they would have nvestigated a 

major crime that did not involve police officers.41 The investigating officers did not locate or 

interview several relevant non-police witnesses, police witnesses were permitted to provide 

written statements instead of interviews, and the forensic identification section officers did not 

36 Commission on Systemic Racism Report, supra, at 377, SIU Auth, Tab 64. 
37 In the case of Raymond Lawrence, a black man who was killed by police in 1992, the police issued a report to the 
media immediately following the incident which aligned completely with the eventual testimony at the trial, even 
though the police had not yet conducted interviews of three of the officers involved. In addition, one officer falsely 
told a reporter about a large knife that Mr. Lawrence allegedly brandished at the police officer who shot him: 
Commission on Systemic Racism Report, supra, at 379-380, SIU Auth, Tab 64. 
38 Commission on Systemic Racism Report, supra, at 379-380, SIU Auth, Tab 64. 
39 Commission on Systemic Racism Report, supra, at 381, SIU Auth, Tab 64. 
4° Commission on Systemic Racism Report, supra, at 381, SIU Auth, Tab 64. 
41 Davies Report, supra, at 120, SIU Auth, Tab 60. 
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perform many of the tasks that they would have normally performed in a homicide 

investigation. 42 

25. The Taman Inquiry in Manitoba reviewed the conduct of the police investigations 

surrounding the death of Crystal Taman in a collision caused by an intoxicated, off-duty police 

officer. 43 In the initial investigation, several of the investigating officers falsified their notes, 

omitted observations of the officer's intoxication, and collaborated in their accounts of the 

incident.44 The Winnipeg Police Standards Unit (PSU) also conducted an investigation which the 

Inquiry described as "an incestuous process that is incapable of uncovering the truth."45 The PSU 

accorded special treatment to police witnesses, including asking them "leading questions that 

could have no other effect than to assist the officers, if so minded, to claim that they knew that 

nothing happened. "46 

26. The Braidwood Inquiry into the tasering death of Robert Dziekanski at the hands of 

RCMP officers found that the officers involved had discussed the incident before they were 

interviewed, and that they all gave "surprisingly similar accounts of the incident that tended to 

misrepresent what had happened, and tended to portray Mr. Dziekanski's actions in an unfairly 

negative light and their own actions in an unfairly positive light."47 In addition, the RCMP issued 

misleading reports to the media which overstated the violent nature of Mr. Dziekanski's conduct 

and understated the number of times that the tasers were discharged, then failed to correct these 

reports as new information became available.48 

27. These commissions commented that police investigations into police may lack public 

credibility as a result of actual or perceived conflicts of interest. The Commission on Systemic 

Racism noted that: 

42 Davies Report, supra, at 120, SIU Auth, Tab 60. 
43 Taman Inquiry, supra, at 7, SIU Auth, Tab 68. 
44 Taman Inquiry, supra, at 8-10, SIU Auth, Tab 68. 
45 Taman Inquiry, supra, at 13, SIU Auth, Tab 68. 
46 Taman Inquiry, supra, at 13, 80-81, SIU Auth, Tab 68. 
47 Braidwood Report, supra, at 13, SIU Auth, Tab 53. 
48 Braidwood Report, supra, at 16-17, 359-361, SIU Auth, Tab 53. 
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... the well-documented culture of closeness, loyalty and mutual support among working 
officers means that police investigations of police officers, even if properly conducted, 
may lack credibility.49 

28. Commissioner Davies commented on "the thin blue line", i.e. "the suggestion that police 

officers will rally around a fellow officer who is alleged to have misconduct himself or herself." 

Commissioner Davies accepted the general assertion that police officers and organizations do not 

condone misconduct, but he noted that there may be divided loyalties based on professional 

sympathies. He stated, "Even if the criminal investigation is conducted impartially, one cannot 

fault the public for being distrustful of the process, especially if no criminal charges result."50 

29. The Davies, Taman, and Braidwood Inquiries all recommended the implementation of an 

independent criminal investigation model for police-related deaths.51 These recommendations 

were made not only with a view to preventing actual conflicts of interest but also to eliminate the 

public perception of conflict. 52 Within Ontario, the SIU has been given the task of restoring 

public confidence though independent, objective and transparent investigations. 

(iii) The SIU, the Rule of Law and Fundamental Justice 

30. The SIU also plays an important role in the maintenance ofthe rule of law. It ensures that 

police conduct which results in death or serious injury is objectively scrutinized, and that where a 

crime may have been committed, that the officer is held accountable. 53 In this way, the SIU helps 

maintain the guarantee under s. 7 of the Canadian Charter of Rights and Freedoms not to 

deprive anyone of life, liberty, and security of the person except in accordance with the 

principles of fundamental justice. 54 

49 Commission on Systemic Racism Report, supra, at 380, SIU Auth, Tab 64. 
50 Davies Report, supra, at 211, SIU Auth, Tab 60. See also Braidwood Report, supra, at 361, SIU Auth, Tab 53. 
51 Davies Report, supra, at 241, SIU Auth, Tab 60; Braidwood Report, supra, at 411-422, SIU Auth, Tab 53; 
Taman Inquiry, supra, at 83, SIU Auth, Tab 68. 
52 Davies Report, supra, at 210-211, SIU Auth, Tab 60; Braidwood Report, supra, at 411, SIU Auth, Tab 53; 
Taman Inquiry, supra, at 78-79, SIU Auth, Tab 68. 
53 The Director of the SIU does not have discretion as to whether to lay a charge. When he determines that are 
reasonable grounds to charge the officer, he must cause an information to be laid and refer the matter to the Crown 
Attorney for prosecution: PSA, supra, s. 113(7) 
54 Ontario, Review Report on the Special Investigations Unit Reforms Prepared for the Attorney General of Ontario 
by the Honourable George W Adams, Q.C. (Toronto: Ministry ofthe Attorney General, 2003), at 9 ["Adams IF'], 
App. Auth., Tab 30. 
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31. The fundamental guarantee to life enshrined in s. 7 of the Charter is paralleled by Article 

2 of the European Convention on Human Rights, which provides that: 

1. Everyone's right to life shall be protected by law. No one shall be deprived of his 
life intentionally save in the execution of a sentence of a court following his conviction of 
a crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this 
article when it results from the use of force which is no more than absolutely necessary: 

a) in defence of any person from unlawful violence; 
b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 

detained; 
c) in action lawfully taken for the purpose of quelling a riot or insurrection. 55 

32. The European Court of Human Rights has repeatedly considered the implications of this 

right for the delivery of policing services, and held that Article 2, read in conjunction with the 

State's general duty under Article 1 to "secure to everyone within [its] jurisdiction the rights and 

freedoms defined in [the] Convention": 

[R]equires by implication that there should be some form of effective official 
investigation when individuals have been killed as a result of the use of force. The 
essential purpose of such an investigation is to secure the effective implementation of the 
domestic laws safeguarding the right to life, and in those cases involving State agents or 
bodies, to ensure their accountability for deaths occurring under their responsibility. 56 

33. The European Court of Human Rights has articulated five principles of effective 

investigation as follows: 

a) Independence: there should not be institutional or hierarchical connections 
between the investigators and the officer complained against and there should be 
practical independence; 

b) Adequacy: the investigation should be capable of gathering evidence to determine 
whether police behaviour complained of was unlawful and to identify and punish 
those responsible; 

c) Promptness: the investigation should be conducted promptly and in an expeditious 
manner in order to maintain confidence in the rule of law; 

55 European Convention for the Protection of Human Rights and Fundamental Freedoms, 213 U.N.T.S. 222 (1953), 
Art. 2, SIU Auth., Tab 72. 
56 Nachova v. Bulgaria (Application nos. 43577/98 and 43579/98), Judgment 6 July 2005 (Eur. Ct. H.R (Grand 
Chamber)), at para. 110 [Citations omitted], SIU Auth., Tab 10. 
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d) Public scrutiny: procedures and decision-making should be open and transparent 
in order to ensure accountability; 

e) Victim involvement: the complainant [or, in the case of death, the family] should 
be involved in the complaints process in order to safeguard his or her legitimate 
interests. 57 

34. These are the same principles that animate the SIU regime and inform its mandate.58 The 

SIU' s investigation and conclusions must be accessible, transparent and convincing so that the 

public can be assured that force is being used appropriately by the state, and where it is not, the 

perpetrators will be held accountable. Justice must not only be done, it must be seen to be done. 

B. The Importance of Police Notes 

35. Like all professionals, police officers have duties that arise from the nature of their work. 

But unlike many professionals, police officers are also public office holders, 59 and have 

particular powers and duties that arise from statute and the common law.60 A constable's duties 

are not owed merely to their employer, but to the public as a whole.61 

36. The requirement to create accurate notes of events that transpire during an officer's shift 

is an essential element of their public law duty, particularly their duty to investigate crime,62 and 

to lay charges and participate in prosecutions.63 In recognition of these existing duties, police 

forces issue orders and directions that set out in detail an officer's note-taking obligations.64 

57 Council of Europe, Commissioner for Human Rights, Opinion ofthe Commissioner for Human Rights 
Concerning Independent and Effective Determination of Complaints Against the Police (12 March 2009) at para. 30, 
SIU Auth., Tab 57. See also Ramsahi and Others v. The Netherlands (Application no. 52391/99), Judgment 15 
May 2007 (Eur. Ct. H.R. (Grand Chamber)), at paras. 321-357 ["Ramsaht'], SIU Auth., Tab 41; Giuliani and 
Gaggio v. Italy (Application no. 23458/02), Judgment 24 March 2011 (Eur. Ct. H.R. (Grand Chamber)), at paras. 
298-306 ["Giuliam"], SIU Auth., Tab 5. 
58 The first four principles are particularly important to the SIU's mandate. Victim involvement is limited, although 
members of the public can file complaints which may trigger an SIU investigation, and the SIU has an affected 
~ersons coordinator who provides assistance and referrals to these individuals. 

9 Nicholson v. Haldimand-Norfolk Regional Police Commissioners, [1979] 1 S.C.R. 311, at 319-321, SIU Auth., 
Tab 12. 
60 PSA, supra, ss. 42(1), (3). 
61 Hill v. Chief Constable of West Yorkshire, [1988] 2 AllER 238 at 240, SIU Auth., Tab 7; Project 360 
Investments Ltd. (Sound Emporium Nightclub) v. Toronto Police Services Board, 2009 CanLII 36380 (ON SC), at 
para. 19, SIU Auth., Tab 16. 
62 R. v. Clayton, [2007] 2 S.C.R. 725, at para. 23, SIU Auth., Tab 22. 
63 PSA, supra, s. 42(l)(e). 
64 Ontario Provincial Police Orders, March 2010 Revision, at s. 2.50 ["OPP Orders"], Respondent SIU Record 
["SIU Rec."], Tab 4, at 30-34. 
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37. The note-taking duty is critical in light of the important functions that notes play in the 

justice system.65 Notes permit the officer and other investigators to keep track of investigative 

steps and important observations. Prosecutors use notes for charge screening and resolution 

purposes, and to discharge their disclosure obligations. Defence counsel and accused persons 

read notes to understand the case against them and make full answer and defence. Officers rely 

on their notes as aids to memory when testifying, and in rare cases, notes may even be 

considered by the trier of fact as substantive evidence in a criminal proceeding. 66 

38. Because of the justice system's heavy reliance on police notes, it is not enough that 

cursory notes are made. An officer's obligation is to produce notes that accurately memorialize 

all relevant observations made during the course of his duties. Commissioner Salhany observed 

in his report in the Taman Inquiry that: 

[Note taking] is not a burdensome task that police officers must reluctantly undertake 
because they were taught to do so at their police college. It is an integral part of a 
successful investigation and prosecution of an accused... The preparation of accurate, 
detailed and comprehensive notes as soon as possible after an event has been investigated 
is the duty and responsibility of a competent investigator.67 

39. Producing adequate notes requires skill and effort. Police cadets are extensively trained in 

proper note taking practices to ensure that they will generate an accurate memorialisation of 

events.68 Given the expertise of the police forces in this area, their views on the necessary 

ingredients for accurate notes are significant. Police training practices reveal two foundational 

elements that contribute to accurate, reliable notes: contemporaneity and independence. 

40. The importance of making notes close in time to the events described is obvious.69 As 

time passes, memories fade, and the ability to accurately recall important details of an event 

diminishes. 70 Thus, cadets at the Ontario Police College are instructed that "[notebook] entries 

65 Report of the Attorney General's Advisory Committee on Charge Screening, Disclosure, and Resolution 
Discussions (Toronto: Queens Printer for Ontario, 1993)(Chair: The Hon. G. Arthur Martin), at 150-153, SIU 
Auth., Tab 66 
66 See, e.g. R. v. Oien, 2006 ABPC 87 (CanLII), at paras. 3-4,9-11, SIU Auth., Tab 29; R. v. A. G.B., 2011 ABPC 
190 (CanLII), at para. 40, SIU Auth., Tab 17. 
67 Taman Inquiry, supra, at 133, SIU Auth., Tab 68. 
68 Ontario Police College, Basic Constable Training Program- Student Workbook- Evidence (2008) ["Police 
Training Workbook"], SIU Rec., Tab 2, at 6-20. 
69 R. v. McKennon, [2004] O.J. No. 5021 (S.C.) at paras. 23, 35, SIU Auth., Tab 28. 
70 R. v. Rahey, [1987] 1 S.C.R. 588, at 622-623, SIU Auth., Tab 32. 



1 4 
- 14-

are to be made during or as close to the investigation as possible."71 These instructions recognize 

that other police duties may delay the completion of notes, but that in all cases notes ought to be 

made as close in time to the events being described as an officer's duties permit. 

41. The importance of timely completion of notes to ensure their accuracy has become well 

recognized by the judiciary. 72 As noted in the Taman Inquiry Report: 

The notes should be made as close as possible in time to the event witnessed. At one 
time, witnesses were only permitted to refresh their memory from notes if they could 
swear that they made the notes at the time or shortly after the event being recorded. . .. 
However, the strictness of this rules has been relaxed for many years ... 

This does not mean that officers are entitled to delay preparation of their notes. They 
should do so as soon as possible after an incident. There was a suggestion by some 
witnesses that if an officer has been unable to complete his or her notes before the shift 
has ended, the practice is to delay completing the notes until their next shift. 

. . . This practice should be condemned by superior officers. A police officer who is 
questioning a witnesses or photographing a crime scene does not stop in the middle of 
taking the statement of photographing the scene because his or her shift has ended. The 
preparation of notes, where possible, should be completed before the officer leaves his or 
her shift. 73 

42. Regardless of their personal interests, professional police officers owe a duty to complete 

notes in a timely way. 

43. The second touch-stone of accuracy is the principle of independence. Police officers are 

instructed: "[n]otes must contain your independent recollections providing an accurate and 

complete account of police observations and activities."74 Independence is crucial in order to 

ensure that the notes memorialize the actual observations of the individual officer, and are not 

influenced- consciously or unconsciously- by the observations or beliefs of others. 75 

71 Police Training Workbook, supra, at 8, SIU Rec., Tab 3, at 13. 
72 R. v. White (2003), 176 C.C.C. (3d) I (Ont. C.A.), at paras. 11-12, 25, SIU Auth., Tab 40; R. v. Truscott (2007), 
225 C.C.C. (3d) 321 (Ont. C.A.), at paras. 325,335-336, SIU Auth., Tab 39; R. v. Thorington, [2012] O.J. No. 5052 
(C.J.), at para. 66, SIU Auth., Tab 37. 
73 Taman Inquiry, supra, at 136-137, SIU Auth., Tab 68. 
74 Police Training Workbook, supra, at 2, SIU Rec., Tab 2, at 7. 
75 R. v. Holden (2001), 159 C.C.C. (3d) 180 (Ont. C.A.), at paras. 53-60, 103, SIU Auth., Tab 25; R. v. Smierciak 
(1946), 87 C.C.C. 175 (Ont. C.A.), at 177, SIU Auth., Tab 36; R. v. Gordon, [2002] O.J. No. 932 (S.C.), at paras. 
70-71, SIU Auth., Tab 23. 
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44. Where notes are not independent, the important functions that notes are meant to serve 

are eroded, often in ways that are difficult to detect. Malloy J. set out one facet of this problem in 

her reasons in R. v. Green: 

There are many important reasons for requiring that officers prepare their notes 
independently ... 

An officer's notes perform a valuable function at trial. It is usually many months, 
sometimes years, from the time of an occurrence to the time that the officer is called 
upon to testifY at trial. Without the assistance of notes to refresh his or her memory, the 
evidence of the officer's notes are prepared without any indication of which is the 
officer's independent recollection and which is somebody else's recollection, there is 
every likelihood that that officer at trial will be "refreshing" his or her own memory with 
observations made by someone else. In effect, the officer will be giving hearsay 
evidence as if it was his or her own recollection rather than the observations of 
somebody else written into the notes without attribution.76 

45. Intentional or not, such testimony would mislead the court. These notes would be equally 

misleading to other justice system participants relying on them outside of the courtroom. A 

crown might misjudge the strength of the case against the accused based on the apparent, 

'consistent' observations ofthe officers. Defence counsel might fail to identify a useful area for 

cross-examination that would have been apparent had notes not been tainted. 

46. In recognition of the importance of accurate notes, and the central role that independent 

and timely preparation play in their creation, the Court below commented that "[i]t is common 

ground on this appeal that the duty to create independent and contemporaneous notes of events 

that transpire during a police officer's ordinary duties is fundamental to the professional role of a 

police officer."77 

C. The Importance of Police Notes for the SIU Investigation 

4 7. Police notes serve the same purposes in an SIU investigation as they do in any other 

police investigation and are also put to the same use at a subsequent trial as they are in any other 

76 R. v. Green, [1998) O.J. No. 3598 (Ct. Jus. (Gen. Div.)), at paras. 19-20, App. Auth., Tab 13. See also R. v. Owen 
(2001), 150 O.A.C. 378 (C.A.), at para. 2, SIU Auth., Tab 30; R. v. Bowerbank, [2001] O.J. No. 755 (S.C.), at 
?ara. 47, SIU Auth., Tab 21. 

7 Court of Appeal Reasons, supra, at para. 67, A.R., Vol. I, Tab 5, at 72; See also R. v. Barrett (1993), 82 C.C.C. 
(3d) 266 (Ont. C.A.), at 275 (per Arbour J.A.), SIU Auth., Tab 20, rev'd on other grounds [1995] 1 S.C.R. 752. 
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incident. It is important to point out that an event which triggers an SIU investigation may also 

result in charges against the injured person, and not just an officer.78 

48. Notes serve a number of additional purposes in SIU investigations. They are a starting 

point for the SIU interviews and are central to other steps in the investigation. Inaccurate or 

incomplete police notes undermine the SIU' s ability to fully investigate the incident as the SIU 

may be prevented from following up on relevant information that has been obscured or omitted 

from the notes. 

49. The notes also assist in preserving the independence of the recollection of the officer. 

SIU investigations often are, by their very nature, high profile events. Witness officers risk being 

bombarded with questions, details and possibly misinformation from a variety of external 

sources, including their colleagues, the media, their family, and even medical professionals. Over 

time, the lines may become blurred between what the officer observed and what the officer has 

heard. The potential for tainted or even false memories to be created as a result of media 

accounts or other influences has been documented by Justice Cory in the Report of the Inquiry 

Regarding Thomas Sophonow.79 

50. Furthermore, notes assist the SIU in exploring whether there has been any collusion 

between officers. Notes that are identical or suspiciously similar give the SIU reason to question 

whether the officers' have collaborated,80 and may give the SIU cause to question the reliability 

of the officers' accounts. Notes are also therefore relevant to a determination of whether there 

has been a breach of the SJU Regulation. 

51. Conversely, the notes play a role in assuring the public that there has been no collusion 

between officers and no wrongdoing by them. If each officer memorializes an independent 

version of the events before they have the opportunity to speak to their colleagues, their lawyer, 

78 If charges are laid against anyone other than an officer, these will not be laid by the SIU, whose mandate is 
limited to investigating the conduct of police officers. 
79 The Inquiry Regarding Thomas Sophonow, The Investigation, Prosecution and Consideration of Entitlement to 
Compensation (Winnipeg: 200I)(Commissioner: The Hon. Peter deC. Cory), at 29-30 ["Sophonow Report"], SIU 
Auth., Tab 69. 
80 See e.g. R. v. Bagnato, 20 II ONSC 2440 (CanLII), at paras. 99-106, SIU A nth., Tab 18. 
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or anyone else, the SIU can then report to the public that the officers' accounts are credible on 

the basis that their notes are truly independent. 81 

52. Independent police notes are therefore extremely important to both the SIU's 

investigatory function as well as its ability to maintain public confidence in the police by either 

identifying illegal behaviour or by convincing the public through a transparent investigation that 

no wrongdoing occurred. 

D. The SIU Regulation 

(i) Principles of Statutory Interpretation 

53. The Appellants take issue with the Court of Appeal's view of the legislative purpose of 

the SIU Regulation, and argue, based on those errors, that the provisions of the Regulation were 

misinterpreted. 82 It is respectfully submitted that that Appellants have failed to engage in the sort 

of robust statutory interpretation exercise necessary to properly interpret the Regulation. 

54. Driedger's "modern principle" is consistently accepted as the starting point for 

interpreting legislation. This principle requires that "the words of an Act are to be read in their 

entire context, in their grammatical and ordinary sense harmoniously with the scheme of the Act, 

the object of the Act, and the intention of Parliament."83 Likewise, Ontario's Legislation Act, 

requires that both Acts and regulations "be interpreted as being remedial and shall be given such 

fair, large and liberal interpretation as best ensures the attainment of its objects."84 

55. Purposive analysis is based on three propositions: 

1. All legislation is presumed to have a purpose. It is possible for courts to 
discover or adequately reconstruct this purpose though interpretation. 

ii. Legislative purpose must be taken into account in every case and at every 
stage of interpretation, including initial determination of a text's meaning. 

81 The SIU issues reports to the Attorney General as a matter of course, but also occasionally issues press releases to 
inform the public ofthe outcome of its investigation. 
82 Appellants' Factum, paras. 32-41. 
83 E.A. Driedger, The Construction of Statutes (Toronto: Butterworths, 1974) at p. 67, SIU Auth., Tab 59; Re Rizzo 
& Rizzo Shoes Ltd., [1998] I S.C.R. 27 at 41, SIU Auth., Tab 46; Bell Express Vu Limited Partnership v. Rex, 
[2002] 2 S.C.R. 559, at para. 26, App. Auth., Tab 2. 
84 Legislation Act, 2006, S.O. 2006, c. 21, Sch. F, s. 64, SIU Auth., Tab 71. 
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iii. Insofar as the language of the text permits, interpretations that are consistent 
with or promote legislative purpose should be adopted, while interpretations 
that defeat or undermine legislative purpose should be avoided. 85 

56. This approach to statutory interpretation requires courts not only to examine individual 

provisions of a statute, but also to consider the context of the broader legislative scheme. 

Provisions of legislation are meant to work together as parts of a coherent whole. The purpose of 

the scheme informs the interpretation of its component parts, each of which is presumed to 

contribute something towards accomplishing the scheme's object.86 

57. The SIU's history clearly illustrates the important remedial goals that the Unit was 

designed to achieve, namely: 

to maintain and foster public confidence in the rule of law and the administration of 
justice by ensuring that when police actions result in the death of or serious injury to 
civilians, they are subject to an independent, impartial and effective investigation the 
conclusions of which are accessible and transparent. 87 

58. This view of legislative purpose not only reflects the history of the SIU's formation, but 

also the rights of victims of state-based violence to effective, independent investigation; 88 and the 

purpose of the Ontario's Police Services Act as a whole, namely "to increase public confidence 

in the provision of police services, including the processing of public complaints."89 

59. It is with these principles in mind that the provisions of the SIU Regulation fall to be 

interpreted. 

85 Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed. (Markham: LexisNexis, 2008) at 255 ["Sullivan"], 
SIU Auth., Tab 67. 
86 Sullivan, supra, at 223, SIU Auth., Tab 67. 
87 Court of Appeal Reasons, supra, at para 58, A.R., Vol. I, Tab 5, at 69 [emphasis added]; Race Relations and 
Policing Report, supra, at 146-148, SIU Auth., Tab 65. 
88 Ramsahi, supra, SIU Auth., Tab 41; Giuliani, supra, SIU Auth., Tab 5. Velcisquez-Rodriquez v. Honduras 
(Merits), Judgment of July 29, 1988, Int.-Am. Ct. H.R., Ser. C., No.4, at paras. 147-148, 174-180, SIU Auth., Tab 
49. 
89 Ontario (Civilian Commission on Police Services) v. Browne (2001) 56 O.R. (3d) 673 (C.A.) at para. 67, SIU 
Auth., Tab 14. 
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(ii) The Proper Interpretation of the SIU Regulation 

(a) Police Co-operation 

60. The starting point for reading the SIU Regulation is s. 113(9) of the PSA, which requires 

that "Members of police forces shall co-operate fully with members of the unit in the conduct of 

investigations."90 Due to the small size and limited resources of the SIU - especially when 

compared to its broad geographic mandate - assistance from police forces is a practical 

necessity. The SIU Regulation implements this norm of co-operation through a series of rules. 

61. Thus, once an incident that may fall within the SIU mandate occurs, the Chief of a police 

force is required to immediately notify the SIU,91 and to turn over the lead investigative role to 

the SIU.92 To preserve the SIU investigation pending arrival of its investigators, the Chief must 

ensure that the scene is secured in accordance with the standard practices applicable to serious 

incidents,93 and to segregate involved officers.94 The involved officers are under a concurrent 

duty not to communicate directly or indirectly with one another.95 

62. The need for police co-operation also informs the strict timelines the Chief of a police 

force is required to adhere to both in respect of producing officer notes to the SIU, and officers 

themselves for interviews. Requests for assistance must be complied with within 24 hours.96 

63. Tellingly, while the SIU Regulation relieves the Chief of Police and individual officers 

from complying with their duties when "compliance is not possible for reasons beyond the chief 

of police's or police officer's control" it leaves it to the SIU Director to determine whether such 

exceptional circumstances exist.97 

64. Although the general requirement on each and every police officer is full co-operation 

with the SIU, the Regulation does provide for a few limited exceptions. In recognition that in the 

90 PSA, supra, s. 113(9). 
91 SIU Regulation, supra, s. 3. 
92 SIU Regulation, supra, s. 5. 
93 SIU Regulation, supra, s. 4. 
94 SJU Regulation, supra, s. 6(1 ). 
95 SJU Regulation, supra, s. 6(2). 
96 SIU Regulation, supra, ss. 8(1), 9(1). 
97 SIU Regulation, supra, s. 14. See also ss. 8(5), 9(4). 
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context of an SIU investigation, the Charter rights of some involved officers may become 

engaged, the Regulation creates a two-stream approach to officers' obligations. Police officers 

whose conduct appears to have caused the death or serious injury under investigation, and who 

therefore face potential criminal jeopardy, are designated "subject officers" and are relieved of 

some obligations to cooperate. Officers who are involved in an incident but who did not cause 

death or injury face no comparable jeopardy, and continue to be held to the high duty of 

cooperation that underpins the SIU system. 98 

(b) Treatment of Notes 

65. Recognizing that police notes play as crucial a role in an SIU investigation as they do in 

other contexts, the Regulation preserves the pre-existing public law duty on all involved officers 

to create accurate notes of the event. Both subject and witness officers are required under the 

Regulation to "complete in full the notes of the incident in accordance with his or her duty".99 

The reference to duty refers not to a special duty under Part VII of the PSA or the SIU 

Regulation, but to the ordinary duty of police officers under the Police Services Act and at 

common law. 

66. Although the public law duty to create notes continues to apply equally to all involved 

officers during an SIU investigation, in recognition of subject officers' Charter interests, the 

Regulation differentiates the use to which the notes of subject and witness officers may be put. 

67. The obligation of witness officers to co-operate fully with the SIU requires that, upon 

request by the SIU Director, the officer turn their notes over to the Chief of Police who must then 

pass them on to the SIU. All of this must take place within 24 hours of the request. 100 Because 

only subject officers have a constitutionally-protected interest against self-incrimination, they are 

the only category of involved officers exempted from this obligation. 101 

98 S/U Regulation, supra, s. 1(1), "subject officer", and "witness officer". 
99 SIU Regulation, supra, ss. 9(1), (3) [Emphasis added]. 
100 SIU Regulation, supra, s. 9(1)-(2). 
101 SIU Regulation, supra, s. 9(3). 
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68. Over the course of an investigation, the SIU may obtain information that requires them to 

re-designate a subject officer as a witness officer, or vice versa. 102 In situations where a witness 

officer is subsequently designated a subject officer, the Regulation requires the SIU to return 

their notes to the Chief of Police. 103 This provision is designed to protect the Charter interests of 

re-designated subject officers. 

69. However, the provisions of the Regulation respecting the treatment of notes, read in 

conjunction with s. 9(3), reveal a second important purpose: to ensure that subject officers who 

are re-designated witness officers will be able to comply with their duties of co-operation with 

the SIU. Given the use immunity that attaches to a subject officer's notes, 104 the Regulation 

could have exempted them from the duty to create notes at all. Instead the Regulation reaffirms 

their note-making obligation and simply provides that the SIU cannot use their notes against 

them. This approach ensures that if the subject officer is re-designated as a witness, their 

contemporaneous notes will be available to the SIU. Although re-designation may result in 

delays in notes being provided to the SIU, it ensures that there is no delay in their preparation. 

(c) Preventing Contamination and Collusion 

70. The Regulation incorporates a series of additional rules designed to enhance the 

effectiveness of - and public confidence in - SIU investigations. The first such rule is the 

segregation requirement: The Chief of Police is required to segregate all involved officers from 

one another, and each officer is under an individual duty not to communicate directly or 

indirectly with any other involved officer. 105 

71. This requirement protects the independence of the recollection of the officers, who must 

each memorialize their account of the incident in their notebooks in accordance with their duty. 

Absent such requirements, officers would be vulnerable to being influenced, even 

unintentionally and unconsciously, by information they receive from other persons present at the 

102 SJU Regulation, supra, s. I 0(2). 
103 SIU Regulation, supra, s. 10(3)(c). 
104 See the discussion in Adams I, supra, at 64-71, App. Auth., Tab 29. 
105 SIU Regulation, supra, s. 6. 
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time of the occurrence. 106 The segregation rule also promotes public confidence m the 

investigation as the physical separation of the officers limits opportunities for collusion. 

72. The second protective rule is the prohibition against retainers in which both subject and 

witness officers are represented by the same lawyer. As early as the 1998 Adams Report, 

concerns were raised that joint retainers between involved officers would undermine any benefit 

that segregation would provide as information could be consciously or unconsciously transmitted 

between segregated officers through the lawyer. 107 This concern was reiterated by Mr. Adams in 

his 2003 follow-up report, 108 and again by the Ontario Ombudsman in 2008. 109 

73. In light of these repeated concerns, the 2011 LeSage report recommended that the SIU 

Regulation be amended to prohibit joint retainers involving both subject and witness officers. 110 

This recommendation was adopted, and the Regulation now prohibits this practice. 111 The 

mischief that this prohibition solves is two-fold. The first arises from an intractable conflict in a 

lawyer's ethical obligations which requires the lawyer to transfer information, while the second 

relates to the public perception of the lawyer being used a vehicle for officers to harmonize their 

stories behind the wall of solicitor-client privilege. 

74. The Law Society of Upper Canada's Rules of Professional Conduct mandate that lawyers 

representing multiple parties in a joint retainer not treat as confidential information received in 

connection with a matter as between their clients. 112 To comply with this duty, a lawyer would 

have to knowingly subvert the Regulation's segregation requirement, violating their obligation to 

act within the limits of the law. 113 The Legislature chose to prioritize segregation by banning 

joint retainers between different classes of officers. 

106 Andre Marin, Oversight Unseen: Investigation into the Special Investigations Unit's Operational Effectiveness 
and Credibility (Toronto: Ombudsman Ontario, 2008), at para. 204 ["Marin f'], App. Auth., Tab 27. 
107 Adams I, supra, at 36, App. Auth, Tab 29. 
108 Adams II, supra, at 44, App. Auth., Tab 30. 
109 Marin I, supra, at para. 207, recommendation 42, p. 116, App. Auth., Tab 27. 
110 The Honourable Patrick J. LeSage, Q.C., Report Regarding SIU Issues to Attorney General of Ontario ( 4 April 
2011 ), at 2 ["LeSage Report"], App. Auth., Tab 32. 
111 SIU Regulation, supra, s. 7(3). 
112 RPC, supra, r. 2.04(6), SIU Auth., Tab 70. 
113 RPC, supra, r. 4.01(1), SIU Auth., Tab 70. 
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75. Given the recent guidance from the Law Society on joint retainers in the SIU context/ 14 

the SIU believes that all joint retainers are prohibited. However, the Appellants disagree, arguing 

that lawyers "may continue to act for multiple officers within a single category"Y5 This matter 

remains the subject of dispute, to be resolved in another case. 

(d) Timely Completion ofNotes 

76. The SIU Regulation also contains rules for the timely completion of police notes. 

Concerns about delays in note-taking were well articulated in the 1998 Adams Report. 116 The 

SIU Regulation initially sought to remedy the lack of contemporaneity in note-taking by 

reaffirming that even in the SIU context, notes must be completed in accordance with an 

officer's duty. This provision incorporated the existing public law duties surrounding note

taking, including the requirement for contemporaneous notes. 

77. One cannot predict ahead of time exactly when an officer will be able to complete their 

notes. An officer's duty demands that notes be prepared as close in time to an event as an 

officer's other duties permit. However, this flexibility has been used to justify excessive delays 

in note preparation to the detriment of the SIU process. To address this, the Regulation was 

amended in 2011 to establish a clear outer limit for the completion of notes (the end of the tour 

of duty), with further delay requiring authorization from the Chief of Police or his designate. 117 

78. The "tour of duty" deadline under section 9(5) of the Regulation does not detract from 

the general duty to create contemporaneous notes found in sections 9(1) and (3). The officer's 

duty under section 9 is to make their notes as close in time to the events in question as 

reasonably possible, and that regardless of the particular circumstances of a case, always before 

the end of her tour of duty unless given special permission by the Chief. This parallels the 

general OPP orders respecting note-taking: 

114 LSUC Guidance, supra, App. Auth., Tab 28. 
115 Appellants' Factum, p. 33, footnote 64. 
116 Adams I, supra, at 34, App. Auth., Tab 29. 
117 SIU Regulation, supra, s. 9(5). 
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A member shall make all original investigative notes in a Form Cat 1-22- Daily Journal 
during an investigation or as soon thereafter as practicable, but at all times, prior to the 
conclusion of the member's daily tour of duty or as approved by a supervisor. 118 

79. The only difference in the SIU context is that relief from the absolute outside time limit 

for the completion of notes can only be granted by the Chief of Police or his designate, rather 

than from a supervisor. This elevation of supervisory review of delayed note-taking serves to 

further enhance public confidence in the SIU regime. 

(e) The SIU Interview & the Role of Counsel 

80. The Regulation addresses one further aspect of SIU investigations: the requirement for 

witness officers to provide an interview. Again, in recognition of the different jeopardy that 

subject and witness officers face, only witness officers are required to submit to an interview. 119 

While members of the public are generally free to decline to assist in criminal investigations by 

being interviewed, witness officers have no such freedom. However, the Regulation grants them 

an entitlement to have counsel present during their interview. 120 

81. Section 7(1) of the Regulation is clearly focused on witness officer interviews, permitting 

consultation with counsel in preparation for the interview, as well allowing counsel to be present 

at the interview. If the provision provides an entitlement to consult counsel beyond the interview 

process, it provides little guidance as the contours of this entitlement. 

82. Whatever rights s. 7 provides outside the interview context, they do not operate to 

undermine the remainder of the SIU Regulation. Section 7(1) does not permit multiple officers to 

consult with counsel in order to transfer information between them, as this would violate s. 6's 

segregation requirement. Similarly, s. 7(1) does not permit officers to consult counsel about the 

contents of their notebook, as this violates the principle of independence inherent in an officer's 

note-making duties as incorporated into s. 9. To hold otherwise would be to presume that the 

118 OPP Orders, supra at 2.50.3, SIU Rec., Tab 4, at 50; Court of Appeal Reasons, supra, at para. 75, A.R., Vol. I, 
Tab 5 at 75. 
119 SIU Regulation, supra, s. 8(1). 
120 SIU Regulation, supra, s. 7(1). 
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legislature created a regulation whose own provisions were self-contradictory and would operate 

to defeat, rather than promote the purpose of the legislative scheme. 

E. WHY CONSULTATION WITH COUNSEL PRIOR TO MAKING NOTES IS 
INCONSISTENT WITH THE REGULATION 

83. The practice of involving lawyers in the process of drafting police notes is inconsistent 

with the SIU Regulation for at least three reasons. First, permitting consultation with counsel 

respecting the contents of notes invites police officers to place their private interests ahead of 

their public law duties enshrined in the Regulation. Second, the practice caries a serious risk of 

undermining the accuracy of police notes to the prejudice of an effective SIU investigation. 

Third, such consultation necessarily raises the spectre of improper note-vetting, the existence of 

which has consistently been recognized as undermining public confidence in the SIU process. 

84. Prohibiting such practices, on the other hand, recognizes the central importance of police 

notes and the associated duties placed on police officers to complete them; preserves the integrity 

and value of the notes themselves; and fosters public confidence in independent civilian 

investigation of incidents where police cause death or serious injury. Because prohibiting such 

consultation with counsel furthers all of the ends of the SIU regime and is in harmony with the 

text and context of the Regulation, this interpretation is the correct one. 

(i) Private Interests vs. Public Law Duties 

85. The Appellants recognize the importance of accurate and comprehensive notes. However, 

they claim that involving counsel in the note-making process furthers the public interest by 

enhancing the quality of the notes. This is because, they argue, counsel may remind officers of 

"the importance of memorializing a complete and accurate account of the events that led to the 

investigation."121 Respectfully, this submission is without merit. 

121 Appellants' Factum, para. 65. 
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86. Police officers are highly trained professionals who fully understand their duties with 

respect to making notes. They are taught how to do so when training to become officers, 122 and 

they are provided detailed orders outlining their forces' expectations. 123 

87. There are certainly occasions when officers will appropriately seek advice from lawyers 

respecting the exercise of their powers. For example, in Jones, the police were faced with a 

complex legal question respecting their authority to search a computer for child pornography in 

the course of an investigation for fraud. 124 It was reasonable, and indeed laudable that police 

officers would seek legal advice from experienced Crown counsel to ensure that they acted 

lawfully in the furtherance of their public duties. 

88. However, as noted by the Court of Appeal, "There is no suggestion that it is the practice 

of police officers to consult with legal counsel before preparing their notes in non-SIU 

investigations."125 This is not surprising because there is no genuine uncertainty as to what an 

officer's note-taking duties entail. Police involved in an SIU investigation are required to do 

exactly what they do on every other shift: make accurate, independent, and contemporaneous 

notes. 

89. Unlike when officers consult with Crown counsel, the advice that involved officers seek 

in the context of an SIU investigation relates to their own private interests. There is nothing 

inherently sinister about police officers seeking private legal advice, but the fact that such 

consultation is referable only to the private interests of the officer belies its compatibility with 

the SIU Regulation and their public law duties. 

90. The specific advice that officers receive during an SIU investigation is of course subject 

to solicitor-client privilege. However, extrinsic documents can provide some insight into the 

nature of the advice that officers receive when involved in the SIU process. Consider the 

122 Police Training Workbook, supra, SIU Rec., Tab 2. 
123 OPP Orders, at 2.50, SIU Rec., Tab 4, at 48-52. 
124 R. v. Jones (2011), 278 C.C.C. (3d) 157 (Ont. C.A.), at paras. 7-14, 82-87, SIU Auth., Tab 26. It is worth noting 
that the experienced Crown involved in the consultation, Mr. Kelly, did not make any notes of the conversation he 
had with the officers because "he expected the police officers to do so.": para. 12. 
125 Court of Appeal Reasons, supra, at para. 71, A.R., Vol. I, Tab 5 at 73. 
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following statement written by an experienced police association lawyer in a 2009 Hamilton 

Police Association newsletter: 

Responding to SIU calls is not so much about what happened, but why it happened. It 
matters less that the suspect was punched, kicked or even shot than it does why. Note
making and report-drafting in the face of an SIU investigation are mostly about setting 
forth the reasons why you responded as you did. 126 

91. There is no question that including a thorough rationale for an officer's conduct is very 

much in keeping with their own private interests. But that is not the purpose of police notes. 

Notes are designed to be "an accurate record of the officer's activities and observations during 

the course of a shift."127 An officer who is advised that she should direct her attention primarily 

to justifying her conduct will prepare notes that are different from what she would be normally 

expected to make. This form of consultation with private counsel introduces considerations that 

simply have no place in the proper note-taking practices of police officers. It is in preparation for 

the SIU interview that counsel have an appropriate role to play in assisting their client to 

articulate the rationale for their conduct. 

(ii) Impact on Memory 

92. An officer's duty is to prepare notes that are independent and contemporaneous. The 

involvement of counsel in note preparation inevitably delays their creation. Lawyers may not be 

immediately available, even for a phone interview, and some may insist on travelling to the 

location of the incident to speak to their client in person. Counsel's involvement also shapes the 

recall of the involved officer, impacting their actual memory of events. On either account, the 

accuracy of the notes is undermined. 

93. Notes are to be made as close in time as possible to the events witnessed because the 

passage of time necessarily entails a loss of memory. Time cannot be stopped, but a witness 

memory can be preserved through the creation of notes soon after events have transpired. 

126 Gary Clewley, "Officers and the SIU", Hamilton Police Association, Vol. 4:2, Summer 2009, A.R. Vol. II, Tab 
12(B) at 130. 
127 Adams I, supra, at 70-71, App. Auth., Tab 29; See also Police Training Workbook, supra, at 2, SIU Rec., Tab 
2, at 7. 
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94. The fact that the passage of a few hours can result in a substantial loss of memory 

respecting observed events has been well-established in the field of psychology for over a 

century, and has seen increasing recognition within the legal world. 128 As a matter of common 

sense, small but possibly important details can be lost in relatively short periods of time. 

95. Involving counsel in the process of preparing notes not only delays their creation, but 

also risks tainting the officer's memory directly, either by introducing external information, or 

though the process of questioning itself. In her testimony before the Sophonow inquiry, Dr. 

Elizabeth Loftus noted that "over the passage of time, people become more and more susceptible 

to post-event information" that can have the effect of tainting a witness's memory. 129 

96. Just as delay has a serious impact on recall accuracy, the manner in which an individual 

is questioned about an event has been shown to have a profoundly impact their memory. 130 The 

Sophonow Report references a well-known experiment: people were shown a video of two cars 

colliding. Afterwards, some were asked to recall how fast the cars had been moving when they 

"hit" each other. Others were asked to recall their speed when they "smashed" into each other. 

Those who were asked latter question remembered a higher rate of speed than those who were 

asked the former. 131 Even subtle differences in how questions are phrased can quite literally 

change a person's memory. 

97. With this reality in mind, the list of questions contained in paragraph 71 of the 

Appellant's factum is troubling. The SIU agrees that those are the very sorts of questions that 

any competent, ethical lawyer would ask an involved officer during an initial interview. They are 

also the very sort of questions that one would to shape the officer's memory of events, the very 

mischief that the requirement of independence is meant to guard against. 

128 Sophonow Report, at 28, SIU Auth., Tab 69; Comment, The Need to Revisit the Neil v. Biggers Factors: 
Suppressing Unreliable Eyewitness Identification (2006) 6 Wyo. L. Rev. 189, at 197, SIU Auth., Tab 56; Noah 
Clements, Flipping a Coin: A Solution for the Inherent Unreliability of Eyewitness Identification Testimony (2007), 
40 Ind. L. Rev. 271, at 283, SIU Auth., Tab 62. 
129 Sophonow Report, at 28, SIU Auth., Tab 69. 
130 Bennett L. Gershman, Witness Coaching by Prosecutors (2001-2002) 23 Cardozo L. Rev. 829 at 838-839, SIU 
Auth., Tab 52; R. v. Post, 2005 BCSC 1492 (CanLII), at paras. 49-53 SIU Auth., Tab 31. 
131 Sophonow Report, at 28, SIU Auth., Tab 69. See also Jeremy A. Blumenthal, Law and Social Science in the 
Twenty-First Century (2002-2003) 12 S. Cal. Interdisciplinary L.J. 1 at 16-17, SIU Auth., Tab 61. 
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98. The Appellants are wrong to suggest that the requirement of independence is so narrow 

as to only apply to consultation as between involved officers. 132 Any situation where an officer is 

questioned about events under investigation has a potential to alter their memory. Although an 

involved officer will inevitably be questioned on several occasions by numerous parties about 

incidents under SIU investigation, 133 the requirement to independently complete their notes 

beforehand serves to preserve the officer's memory in purest form. 

99. Concerns about memory tainting are all the more serious g1ven the position the 

Appellants take with respect to the interplay between the segregation requirement and the Law 

Society Guidance. If their view of the matter is correct, counsel remain free to act in a joint 

retainer between multiple involved officers, so long as they all belong to a single class. As the 

Ombudsman noted in his 2011 follow-up report on the SIU, "whenever information is 

communicated by an officer to a lawyer representing other officers, there is potential for that 

information to be transferred consciously or subconsciously to the other involved officers."134 

100. Information obtained by a lawyer from an initial interview would almost certainly impact 

their questioning of subsequent officers. For example, if one officer were to tell her counsel that 

she recalled the victim reach behind his back, as if to retrieve an unknown object, counsel's 

interviews with subsequent officers would undoubtedly involve questions intended to determine 

whether they made a similar observation. Even if the lawyer were to refrain from mentioning the 

first officer's comments expressly, the questions themselves would inevitably suggest that such a 

gesture was made, and shape an officer's recall accordingly. 

(ii) Public Confidence 

1 0 1. Consultation with counsel with respect to the contents of notes is also inconsistent with 

the overarching purpose of the Regulation, that is, to instil public confidence in the investigation 

of serious injury or death caused by the police. 

132 Appellants' Factum, paras. 53-54. 
133 An involved officer could expect to be questioned by the SIU, by the Chief of police as part of their investigation 
under s. 11 of the SIU Regulation, by their lawyer or association representative in preparation for the SIU interview, 
trauma counsellors, members of their family, etc. 
134 Andre Marin, Oversight Undermined: Investigation into the Ministry of the Attorney General's implementation of 
recommendations concerning the Special Investigations Unit (Toronto: Ombudsman Ontario, 2011) at paras. 82-83 
[Emphasis in original] ["Marin If'], SIU Auth., Tab 51. Pursuant to the Rules of Professional Conduct, the transfer 
of material information in a joint-retainer situation is compulsory. RPC, supra, r. 2.04(6), SIU Auth., Tab 70. 
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102. The SIU arose in the context of serious public concern about the ability of the police to 

act impartially when confronted with situations where other officers may have committed a 

criminal act. 135 Whether or not police actually were impartial in those circumstances, the 

Legislature considered the issue of public confidence to be serious enough to justify the creation 

of the SIU. And while the SIU has gone a long way to address these concerns, a lack of public 

confidence in investigations of police use of force has always been present. 136 

103. The practice of police consultation with lawyers regarding to the contents of notes 

undermines public confidence. A reasonable member of the public, informed of the practices that 

occurred in either the Schaeffer or Minty incidents, would rightly be concerned about the 

possibility of improper note vetting for the benefit of the police at the expense of the public, all 

hidden behind the shield of privilege. 

104. The SIU Regulation was designed to be a prophylaxis against such concerns by 

prohibiting the practices that would rightly raise public suspicion about police protecting their 

fellow officers from public criticism or criminal liability. To read the Regulation as permitting a 

practice that reduces confidence in the SIU process would run contrary to the basic tenants of 

purposive interpretation. Section 9 of the Regulation is designed not only to ensure that police 

notes can be used effectively in the SIU process, but also to demonstrate to the public that such 

investigations will be effective, transparent, fair, and efficient. Injecting counsel into the note 

making process runs contrary to all of these goals. 

F. THE APPELLANTS' ERRORS IN READING THE REGULATION 

105. The Appellants position is premised on five foundational errors: 

1. They misunderstand the purpose of the SIU Regulation; 

ii. They assert a non-existent common-law right to counsel applies m the SIU 
context; 

135 Race Relations and Policing Report, supra, at 146-147, SIU Auth, Tab 65. 
136 These continuing concerns have been well documented in the two Adams Reports. Adams I, supra, at 34, App. 
Auth., Tab 29; Adams II, App. Auth., Tab 30. 
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111. They conflate the duty to make notes and the duty to participate m an SIU 
interview; 

IV. They misread the legislative history of the Regulation; and 

v. They misidentify the source of the prohibition against lawyer involvement in the 
note-making process 

1 06. Each of these errors contributes to their flawed reading of the SIU Regulation, and its 

interaction with the practice of lawyer involvement in the creation of notes. 

(i) The purpose of the SIU Regulation is not to Balance Competing Interests 

107. The Appellants suggest that the purpose of the SIU Regulation is to balance society's 

interest in an independent and effective investigation with the need to afford involved officers 

fundamental rights and procedural fairness. They suggest that, had the primary goal of the 

Legislature been to ensure an effective investigation, it would have permitted the SIU to access 

all officer notes. 

108. The Appellants are correct that the Regulation is drafted to take into account both the 

public interest, and the individual rights of police officers. However, these interests are far from 

being equally weighted. The Regulation read as a whole, and in the context of the SIU regime, 

demonstrates that public confidence in an effective and independent investigation is its dominant 

purpose. The Charter rights of involved officers are respected because - absent resort to the 

notwithstanding clause -they must be. 

109. The 1998 Adams Report considered at length the question of the Charter rights of police 

officers, and concluded that subject officers could not be required to provide notes to the SIU 

without violating the right against self-incrimination. The Report opined that any such compelled 

statement would be unusable due to either the common law confession rule, or principles 

respecting self-incrimination under Charter. 137 On the other hand, the Report concluded that the 

Charter did not prevent officer notes from being used against them in disciplinary or 

administrative proceedings. 138 

137Adams I, supra, at 64-71, App. Auth., Tab 29. 
138 Adams I, supra, at 72, App. Auth., Tab 29. 
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110. No doubt, the Legislature was careful to draft a Regulation that it felt would withstand 

Charter scrutiny or avoid situations where evidence obtained by the SIU could not be lawfully 

used. Respect for the rights of police officers, while a crucial consideration in the Regulation, is 

far from its animating purpose. This interpretive error on the part of the Appellants skews the 

entirety of any purposive analysis of the Regulation. 

(ii) There is No Common Law Right to Counsel Applicable to an SIU 
Investigation 

111. The Appellants' argument contains the flawed premise that s. 7(1) of the SIU Regulation 

codifies and expands upon an officer's "presumptive right to consult with counsel as, and when, 

they see fit."' 139 They present no authority in reliance of this general proposition other than the 

reasons of the Application judge, which in the SIU's submission, they have misconstrued. 

112. The Application judge did not say that the SIU Regulation codified a common law right 

to receive legal advice at any time. Rather, in considering whether the Applicant families had 

private intere:st standing to restrain the manner in which the officers exercised their entitlement to 

counsel under the SIU Regulation, she made a comment about an officer's right to consult with 

counsel of their choice: 

Police: officers have no less right to retain counsel of choice than any other citizen: it is a 
private right which, in the context of an investigation by the S.I.U., is reinforced in the 
regulation. While special obligations may fall upon a solicitor to his clients in the event a 
conflict of interest arises, no duty is owed b6' the officer to any particular citizen in 
relation to the exercise of his right to counsel.14 [emphasis added] 

113. The Application judge conducted no analysis of the source or scope of the entitlement to 

counsel contained in the SIU Regulation. 

114. The Court of Appeal, however, turned its attention directly to the nature of the right 

granted by the SIU Regulation. The Court said: 

By conferring upon police officers the right "to consult with legal counsel" in connection 
with SIU investigations, s. 7(1) significantly enhances the rights of both witness and 

139 Appellants' factum, para. 55. 
140 Reasons ofthe Superior Court of Justice, dated June 23, 2010, at para. 78, A.R. Vol. I, Tab 4 at 42. 
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subject officers beyond the rights enjoyed by ordinary citizens in relation to police 
investigations.141 [Emphasis added] 

115. The SIU agrees with the Court of Appeal that s.7(1) of the Regulation grants officers 

some enhanced rights to counsel that they would not otherwise enjoy in the context of the SIU 

investigation. It does not crystallize a common law right to consult with counsel at any time, 

about any issue. The right to counsel at common law and under the Charter has only been 

recognized in limited circumstances - namely where a person is arrested or detained or where 

legal representation is necessary as a matter of procedural fairness. 142 

116. This Court has recently considered the scope of the right to counsel in British Columbia 

(A. G.) v. Christie, a case that challenged a tax on legal services on the basis that it prevented 

low-income clients from hiring lawyers to represent them in matters before courts and 

tribunals. 143 This Court determined that individuals do not have a broad and general right to legal 

counsel as an aspect of, or as a precondition to, the rule of law. The Court noted that: 

The text of the Charter negates the postulate of the general constitutional right to legal 
assistance contended for here. It provides for a right to legal services in one specific 
situation. Section 1 O(b) of the Charter provides that everyone has the right to retain and 
instruct counsel, and to be informed of that right "on arrest or detention". If the reference 
to the rule of law implied the right to counsel in relation to all proceedings where rights 
and obligations are at stake, s. 1 O(b) would be redundant. 144 

117. The Court stated that a right to counsel may exist outside of the s. 1 O(b) context, for 

example as an aspect of procedural fairness where s. 7 Charter interests are engaged. However, a 

"case-specific multifaceted enquiry" is required to determine whether the right arises. 145 

118. The right to counsel as a matter of procedural fairness is not consistently analysed 

through a s. 7 Charter lens. Courts have found that a right to counsel may exist where legal 

assistance is necessary to ensure a fair hearing. In many cases courts have been careful to note 

that the right to legal counsel is not "absolute" but rather it depends on factors such as the 

141 Court of Appeal Reasons, supra, at para. 61, A.R., Vol. I, Tab 5 at 70. 
142 For a history of the right to counsel in Canada, see e.g. R. v. Rowbotham, (1988) 41 CCC (3d) I (Ont. C.A.) at 
6I-67 ["Rowbotham"], SIU Auth, Tab 34; Irvine v. Canada (Restrictive Trade Practices Commission}, [I987] I 
S.C.R. I8I at 2I0-23I, SIU Auth, Tab 8; R. v. Robinson, 1989 ABCA 267 (CanLII) at paras. 68-88, SIU Auth, 
Tab 33. 
143 [2007] I S.C.R. 884 ["Christie"], SIU Auth, Tab 2. 
144 Christie, supra, at para. 24. 
145 Christie, supra, at para. 25. 
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senousness of the issue, the consequences for the individual's liberty or reputation, the 

complexity of the matter, and the capacities ofthe individual. 146 

119. When police officers make their notes about an incident that is subject to an SIU 

investigation (or at any other time when performing their duties), there is nothing that would give 

rise to a right to counsel. As the Court of Appeal determined, segregated officers are not 

detained. 147 The Appellants do not contest this. Nor do procedural fairness considerations arise at 

the note-making stage. The right to counsel, based on procedural fairness, exists where 

individuals cannot adequately represent their interests in complex proceedings without legal 

assistance. 148 This is not an issue when it comes to note-taking - officers are well trained on how 

to complete their notes. 

120. As for the interview, it is not necessary to decide whether procedural fairness would give 

rise to a common law right to counsel. The Regulation explicitly states that a lawyer or an 

association representative may be present during the interview. 149 

121. Moreover, access to counsel is not required to protect subject officers against self

incrimination. The SIU Regulation recognizes and gives full effect - even exceeds - the 

requirements arising from the constitutional right against self-incrimination. The Regulation 

contemplates the use and derivative use immunities against self-incrimination that are reflected 

in ss. 7, 11(c) and 13 of the Charter, and no independent right to counsel arises by virtue of those 

constitutional protections. A Directive from the Attorney General to Crown prosecutors, 

applicable to prosecutions instituted by the SIU, also ensures that subject officers' "notebook 

146 New Brunswick (Minister of Health and Community Services) v. G. (J), [1999] 3 S.C.R. 46 at para. 86, SIU 
Auth, Tab 11; Joplin v. Vancouver Police Department, 1982 Canlii 698 (BCSC) at paras. 72-75 ["Joplin"], SIU 
Auth, Tab 9; Soles v. Baker, 1998 CanLII 13985 (SKQB) at para. II ["Soles"], SIU Auth, Tab 47; Re Men's 
Clothing Manufacturers Association of Ontario et al. and Arthurs et al., [1979] O.J. No. 4359 at para. 28 (Div. Ct.) 
["Arthurs"], SIU Auth, Tab 44. An ancillary issue to the right to legal representation is the right to legal counsel 
paid for by the state. In the criminal context, the considerations include "whether representation of the accused by 
counsel is essential to a fair trial" and whether "the accused lacks the means to employ counsel." Rowbotham, supra, 
at 69-70, SIU Auth, Tab 34; Issues that factor into the "fair trial" analysis include the "seriousness of the charges, 
the length and complexity of the proceedings and the accused's ability to participate effectively and defend the case" 
: R. v. Rushlow, 2009 ONCA 461 (CanLII) at para. 19, SIU Auth, Tab 35. See also Gochanour v. Alberta (Solicitor 
General), 1990 CanLII 5517 (AB QB) at paras. 17-19, SIU Auth, Tab 6. 
147 Court of Appeal Reasons, supra, at para. 61, A.R., Vol. I, Tab 5 at 70. 
148 Joplin, supra at paras. 72-75 SIU Auth, Tab 9; Soles, supra at para. 11, SIU Auth, Tab 47; Arthurs, supra at 
para. 28, SIU Auth, Tab 44. 
149 SJU Regulation, supra, s. 7. 
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accounts and any evidence that would not have been found but for their notebook accounts will 

not be used to incriminate the officers in any subsequent criminal proceeding."150 

122. The SIU Regulation, therefore, must be understood not as codifying and expanding upon 

a pre-existing right to counsel as the Appellants suggest, but rather as a statutory enactment 

conferring an entitlement to counsel. The Court must interpret the nature and scope of the right 

that has been granted through a proper reading of the Regulation in its surrounding context. 

123. Although there is no absolute common law right to counsel, citizens of course are free to 

seek legal advice if and when finances and circumstances permit. But it is obvious that there is a 

difference between this liberty and a right. 

124. Where a right to counsel does not exist, the ability to consult with counsel can be 

overridden or circumscribed by statutory, common law, professional or employment duties. For 

example, there are many contexts in which an employee's desire to seek legal advice would 

conflict with his or her employment obligations. A nurse who gives an accidental overdose to a 

patient cannot abandon the patient in order to seek legal advice about whether or not to admit to 

the mistake; he or she has a professional obligation to "take immediate steps" to protect the 

safety of the patient, including "speaking up if a potential error in drug calculations is 

detected."151 Lawyers who require legal advice in order to defend themselves against 

malpractice, or civil or criminal responsibility with respect to a client's affairs cannot do so 

without restriction. Although they are permitted to disclose some confidential information, they 

may not disclose more information than is required to defend themselves. 152 In the unionized 

context, the scope of an employee's right to representation (most often union representation) is 

typically defined by the collective agreement, and employees may be disciplined for 

insubordination if they insist on representation where they are not entitled to it. 153 

150 Adams II, supra, at 49-50, 54, App. Auth., Tab 30; Court of Appeal Reasons, supra, at para. 78, A.R., Vol. I, 
Tab 5 at 76-77. 
151 Canadian Nurses Association, Code of Ethics for Registered Nurses, (Ottawa: Canadian Nurses Association, 
2008) at 9, 41-42, SIU Auth, Tab 54; See also College ofNurses of Ontario, Professional Standards, Revised 2002, 
(Toronto: Ontario College of Nurses, 2009) at 4, SIU Auth, Tab 55. 
152 RPC, supra, r. 2.03(4), SIU Auth., Tab 70. 
153D.J. Brown and D.M. Beatty, Canadian Labour Arbitration, 4th ed. (looseleaf) (Toronto: Canada Law Book, 
2012) at 7:2130, pp.7-12 to 7-16, SIU Auth, Tab 58; Re Canex Placer Ltd and Canadian Association of Industrial, 
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125. In the SIU context, any liberty that an officer has to consult with counsel, or entitlement 

to counsel under the SIU Regulation, is circumscribed by the general requirement to co-operate 

with the SIU investigation, the segregation principle, the obligation not to communicate directly 

or indirectly with other involved officers, and the requirement to complete notes in accordance 

with their duty. The officer's private interest in seeking legal counsel is necessarily overridden 

by their public duty. 

(iii) The Appellants Conflate the Note-Making Duty with the Obligation to 
Submit to an Interview 

126. The Appellants' position is based on a broad and unfocused reading of the right to 

counsel under the Regulation which fails to appreciate the important differences between an 

officer's duty to make notes, and their duty to submit to an SIU interview. In conflating these 

duties, they misunderstand the legislative purpose behind s. 7 of the Regulation, and misread its 

impact on the note-taking practices of officers. 

127. Although the requirement to make notes and the obligation to submit to an interview both 

compel statements from an officer, the nature of the compulsion is fundamentally different. The 

obligation to complete notes independently and contemporaneously arises from an officer's 

public law duties, and applies by virtue of the person's status as a police officer. Whether the 

officer is involved in an ordinary investigation or part of the SIU process, the note-making duty 

is identical. The requirement to submit to an interview is not a routine duty imposed on a police 

officer, but rather arises within the unique context of an SIU investigation as a function of the 

statutory duty of co-operation under s. 113(9) of the PSA. 

128. Section 7(1) of the SIU Regulation must be read with this distinction in mind. The second 

clause, which confers an entitlement "to have legal counsel or a representative of a police 

association present during his or her interview with the SIU", provides for an enhanced right in 

the unique context of the SIU interview obligation created under section 8. The remainder of 

section 7(1), ("every police officer is entitled to consult with legal counsel or a representative of 

a police association") speaks only to a more generalized entitlement to consult with counsel or 

Mechanical and Allied Workers, Local 17 (1978), 21 L.A. C. (2d) 127 (Weiler), SIU Auth, Tab 43; Re Montfort 
Hospital (1988), 3 L.A.C. (4th) 244 (Adell), SIU Auth, Tab 45; Re Brinks Canada Ltd and Teamsters, Local213 
(2010), 192 L.A.C. (4th) 310 (Burke), SIU Auth, Tab 42. 
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union representation. This provision must be read harmoniously with the remainder of the 

Regulation, including the clear reference to an officer's common law duties under s. 9. Had the 

Legislature intended to provide for a right to counsel that would operate as an exception to an 

officer's public law duties to make notes independently, they would have done so clearly. But 

the generalized entitlement to consult counsel under s. 7 is conspicuously vague when compared 

with the more specific right applicable in the interview context. The Legislature, by providing for 

only a general right, intended that it operate only in a manner that is fully consistent with the 

other duties and obligations existent at common law and under the Regulation. 

129. While the Appellants' submit that counsel can play a meaningful role in ensuring relevant 

information comes to the attention of the SIU by assisting in the preparation of notes, 154 it is the 

SIU's position that the presence of counsel at the interview is a complete reply. Prior to the 

interview, it would be appropriate for a lawyer to advise the officer to provide full and complete 

answers to the questions posed by the investigators, including conveying any observations made 

that assist his fellow officer. As well, the lawyer may assist the officer in identifying any 

comments made in the notes that require clarification during the interview. Additional 

observations that were not made in the notes can be explored in the interview, giving the SIU 

investigators an opportunity to make their own assessment of these 'clarifications', and allowing 

them to determine whether in light of the notes and the explanation offered, the account is 

reliable. 

(iv) The Regulation's History does not Support the Appellants' Argument 

130. The Appellants argue that the history of the SIU Regulation demonstrates that the 

Legislature has, in the face of repeated calls to prohibit lawyers becoming involved in the note

taking process, declined to enact such a prohibition. This inaction, they argue, represents a 

positive choice by the legislature to permit such conduct. 155 This argument is based on an 

erroneous belief that any of the Adams, Marin or LeSage reports directly addressed the issue of 

lawyers vetting police notes, and called for the Legislature to end the practice though 

amendments to the SIU Regulation. None of these reports focused on this specific practice, nor 

did any of them recommend to the Legislature that there was a need for specific legislative action 

154 Appellants' Factum, para. 65. 
155 Appellants' Factum, para. 64. 
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to ban it. Rather, a fair reading of these reports is that, to the extent that the practice was 

considered at all, the respective authors viewed it as already prohibited. 

131. The 1998 Adams Report was largely concerned with issues related to joint retainers, 

segregation, protections for subject officers, and the role of counsel at the interview. The report 

contains only a tangential reference to the involvement of lawyers in the note-drafting process: 

However, when SIU investigations are involved, communities say it is quite common for 
officers, including witness officers, to refuse immediate interviews and completion of 
their notebooks on the grounds that they are upset or suffering from post-traumatic stress 
disorder. Communities worried that these positions were taken without a credible medical 
intervention, but on the advice of a police association representative or a lawyer. 156 

132. The issue raised in the report was not note vetting as such, but rather suspected abuse of 

the ability to defer note-making and the delays that consultation with counsel occasioned. In 

response to those concerns, the report recommended that "[t]he regulation should confirm that 

witness officers must complete their notebooks in full as currently required and police services 

must provide such notebooks to the SIU forthwith upon request ... Subject officers shall also 

continue to be required to complete their notebooks in full." 157 The result of this 

recommendation was the enactment of section 9 ofthe Regulation. 

133. The 2003 follow-up report returned to the topic of the problems caused by lawyer 

involvement in note-making: 

The SIU reported that there have been some occasions where officers once designated 
have failed to complete their notes promptly after an incident in compliance with their 
duty as a result of alleged stress. In some cases, officers have received legal advice to 
refrain from completing their notes until they have consulted with their lawyers. This is 

bl . 158 very pro emattc. 

134. It is clear from this passage that the Mr. Adams considered that the impugned practice 

was not in accordance with an officer's duties, and therefore already prohibited at common law, 

156 Adams I, supra, at 34, App. Auth., Tab 29. 
157 Adams I, supra, at 93 [Emphasis added], App. Auth., Tab 29. 
158 Adams II, supra, at 55 [Emphasis added], App. Auth., Tab 30. 
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as reiterated by s. 9 of the Regulation. He made no recommendation to the Legislature to amend 

the Regulation to ban such practices because those practices were already prohibited. 

135. Similarly, neither the 2008 Ombudsman report nor the 2011 LeSage Report ever 

suggested to the Legislature that further regulatory action was required to prohibit the practice of 

discussing the contents of notes with counsel. 

136. This is entirely different from the situation in Tete-Mobile, where this Court relied on 

legislative silence to conclude that judges could not make compliance with production orders 

under s. 487.12 of the Criminal Code conditional on the state providing monetary compensation. 

In that case, there was a clear history of unequivocal requests to Parliament from service 

providers that the proposed legislation include some mechanism for the state to reimburse costs 

associated with compliance. Parliament's decision to enact the statute without such a section 

represented a clear rejection of these requests. 159 

13 7. Here, no such submissions to the Legislature were ever made. Instead, while the problem 

was identified and rightly condemned, it was never suggested to that legislative action was 

required to prohibit the practice beyond making clear that officers involved in SIU investigations 

remained under their ordinary common law duty to make notes independently and 

contemporaneously. The fact that the Legislature did not enact a regulation that no one suggested 

it should, in order to prohibit a practice that was already inconsistent with police duties provides 

no insight into the interpretation of the Regulation. 

(v) The Appellants Misidentify the Source of the Note-Vetting Prohibition 

138. The Appellants frame the issue of whether lawyer involvement in note-vetting 1s 

permitted as a function of the segregation requirement in section 6, and a timeliness requirement 

in s. 9. 160 This is too simple a view of the relevant sources of law applicable to the issues on 

appeal, and leads the Appellants to fail to consider the important interests related to an officer's 

public law duties as a whole. 

159 Tete-Mobile Co. v. Ontario, [2008] I S.C.R. 305, at paras. 30-42, SIU Auth, Tab 48; See also Canada 
(Information Commissioner) v. Canada (Minister of National Defence), [2009] 2 F.C.R. 86 (F.C.), at paras. 66-67, 
SIU Auth, Tab 3; aff'd [2011] 2 S.C.R. 306, SIU Auth., Tab 4. 
160 Appellants' Factum, para. 63. 
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139. The ultimate source of the prohibition against lawyer involvement in note-preparation is 

the common law. As already argued, officers are under a duty to create notes that are 

independent and contemporaneous. The SIU Regulation restates and clarifies those existent 

duties though its specific rules on segregation, joint retainers, and timely completion of notes. 

Section 42 of the Police Services Act incorporates these duties into statutory form, while section 

113(9) introduces a further duty to co-operate fully with the sru in support of fostering public 

confidence in effective and independent oversight of the police. 

140. It is not simply that sections 6 and 9 of the SIU Regulation prohibit consultation with 

counsel with respect to the content of notes - though they surely do. Rather, it is that such 

consultations are inconsistent with the criteria of independence or contemporaneity necessary to 

create accurate notes that can fulfill their functions both generally, and within the context of an 

SIU investigation. It is these broader principles that the SIU Regulation incorporates. 

PART IV -SUBMISSIONS RESPECTING COSTS 

141. The SIU is not seeking its costs and asks that no costs be awarded against it. 

PART V- ORDER REQUESTED 

142. The SIU asks that the appeal be dismissed and that the cross-appeal be allowed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

At Toronto, this 1st day of February, 2013. 

Marlys d ardh (LSUC # 15939K) 
Kelly Doctor (LSUC # 54885A) 
Daniel Sheppard (LSUC # 59074H) 
SACK GOLDBLATT MITCHELL LLP 
Solicitors for the Respondent/Cross
Appellant, Ian Scott, Director ofthe Special 
Investigations Unit 
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PART VII- LEGISLATION 

Police Services Act, R.S.O. 1990, c. P.15 

Declaration of principles 

Loi sur les services policiers, L.R.O. 1990, 
c. P.15 

Declaration de principes 

1. Police services shall be provided throughout 1. Les services policiers sont offerts dans 
Ontario in accordance with the following !'ensemble de !'Ontario conformement aux 
principles: 

[ ... ] 

1. The need to ensure the safety and 
security of all persons and property in 
Ontario. 

2. The importance of safeguarding the 
fundamental rights guaranteed by the 
Canadian Charter of Rights and 
Freedoms and the Human Rights Code. 

3. The need for co-operation between 
the providers of police services and the 
communities they serve. 

4. The importance of respect for 
victims of crime and understanding of 
their needs. 

5. The need for sensitivity to the 
pluralistic, multiracial and multicultural 
character of Ontario society. 

6. The need to ensure that police forces 
are representative of the communities 
they serve. R.S.O. 1990, c. P.15, s. 1. 

Duties of police officer 

42. (1) The duties of a police officer include, 

(a) preserving the peace; 

principes suivants : 

[ ... ] 

1. Le besoin d'assurer la securite de 
toutes les personnes et de tous les biens 
en Ontario. 

2. L'importance de preserver les droits 
fondamentaux garantis par la Charte 
canadienne des droits et libertes et le 
Code des droits de la personne. 

3. Le besoin de cooperation entre les 
personnes qui offrent les services 
policiers et les collectivites qu'elles 
desservent. 

4. L'importance qu'il y a a respecter les 
victimes d'actes criminels et a 
comprendre leurs besoins. 

5. Le besoin d'etre sensible au caractere 
pluraliste, multiracial et multiculturel 
de la societe ontarienne. 

6. Le besoin de veiller a ce que les 
corps de police representent les 
collectivites qu'ils desservent. L.R.O. 
1990, chap. P.15, art. 1. 

Fonctions d'un agent de police 

42. (1) L'agent de police a notamment 
pour fonctions : 

a) de preserver la paix; 
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(b) preventing cnmes and 
offences and providing assistance 
encouragement to other persons in 
prevention; 

(c) assisting victims of crime; 

other 
and 

their 
b) de prevenir les actes criminels et 

autres infractions et d'apporter aide et 
encouragement aux autres personnes qui 
participent a leur prevention; 

c) d'aider les victimes d'actes 
(d) apprehending criminals and other criminels; 

offenders and others who may lawfully be 
taken into custody; d) d'apprehender les criminels et 

autres contrevenants ainsi que les autres 
(e) laying charges and participating in personnes qui peuvent legalement etre placees 

prosecutions; sous garde; 

(f) executing warrants that are to be e) de porter des accusations et de 
executed by police officers and performing participer a des poursuites; 
related duties; 

f) d'executer les mandats qui doivent 
(g) performing the lawful duties that etre executes par des agents de police et 

the chief of police assigns; d' exercer des fonctions connexes; 

(h) in the case of a municipal police 
force and in the case of an agreement under 
section 10 (agreement for provision of police 
services by O.P.P.), enforcing municipal by
laws; 

(i) completing the prescribed training. 
R.S.O. 1990, c. P.15, s. 42 (1); 1997, c. 8, s. 
28. 

g) d'exercer les fonctions legitimes 
que le chef de police lui confie; 

h) dans le cas d'un corps de police 
municipal ou d'une entente conclue en vertu de 
1' article 1 0 (entente visant la prestation de 
services policiers par la Police provinciale ), 
d'executer les reglements municipaux; 

i) de terminer la formation prescrite. 
L.R.O. 1990, chap. P.15, par. 42 (1); 1997, 
chap. 8, art. 28. 

[ ... ] [ ... ] 

Powers and duties of common law constable Pouvoirs et fonctions des constables en 
common law 

42 (3) A police officer has the powers and 
duties ascribed to a constable at common law. 
R.S.O. 1990, c. P.15, s. 42 (2, 3). 

[ ... ] 

42 (3) Les agents de police possedent les 
pouvoirs et fonctions qui sont attribues aux 
constables en common law. L.R.O. 1990, chap. 
P.15, par. 42 (2) et (3). 

[ ... ] 
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Special investigations unit 

113. (1) There shall be a special 
investigations unit of the Ministry of the 
Solicitor General. R.S.O. 1990, c. P.15, s. 113 
(1). 

Composition 

(2) The unit shall consist of a director 
appointed by the Lieutenant Governor in 
Council on the recommendation of the 
Solicitor General and investigators appointed 
under Part III of the Public Service of Ontario 
Act, 2006. R.S.O. 1990, c. P.15, s. 113 (2); 
2006, c. 35, Sched. C, s. 111 (4). 

Idem 

(3) A person who is a police officer or former 
police officer shall not be appointed as 
director, and persons who are police officers 
shall not be appointed as investigators. R.S.O. 
1990, c. P.15, s. 113 (3). 

Acting director 

(3.1) The director may designate a person, 
other than a police officer or former police 
officer, as acting director to exercise the 
powers and perform the duties of the director if 
the director is absent or unable to act. 2009, c. 
33, Sched. 2, s. 60 (3). 

Peace officers 

(4) The director, acting director and 
investigators are peace officers. R.S.O. 1990, c. 
P.l5, s. 113 (4); 2009, c. 33, Sched. 2, s. 60 
(4). 

Investigations 

Unite des enquetes speciales 

113. (1) Est constituee une unite des enquetes 
speciales qui releve du ministere du Solliciteur 
general. L.R.O. 1990, chap. P.15, par. 113 (1). 

Composition 

(2) L'unite se compose d'un directeur nomme 
par le lieutenant-gouverneur en conseil sur la 
recommandation du solliciteur general et 
d'enqueteurs nommes aux termes de la partie 
III de la Loi de 2006 sur la fonction publique 
de !'Ontario. L.R.O. 1990, chap. P.15, par. 113 
(2); 2006, chap. 35, annexe C, par. 111 (4). 

Idem 

(3) Aucun agent de police ou ancien agent de 
police ne peut etre nomme directeur et aucun 
agent de police ne peut etre nomme enqueteur. 
L.R.O. 1990, chap. P.15, par. 113 (3). 

Directeur interimaire 

(3.1) Le directeur peut designer une personne, 
autre qu'un agent de police ou un ancien agent 
de police, a titre de directeur interimaire pour 
exercer ses pouvoirs et ses fonctions s' il 
s'absente ou a un empechement. 2009, chap. 
33, annexe 2, par. 60 (3). 

Agents de Ia paix 

(4) Le directeur, le directeur interimaire et les 
enqueteurs sont des agents de la paix. L.R.O. 
1990, chap. P.15, par. 113 (4); 2009, chap. 33, 
annexe 2, par. 60 (4). 

Enquetes 

(5) The director may, on his or her own (5) Le directeur peut, de son propre chef, et 
initiative, and shall, at the request of the doit, ala demande du solliciteur general ou du 
Solicitor General or Attorney General, cause procureur general, faire mener des enquetes sur 
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investigations to be conducted into the 
circumstances of serious injuries and deaths 
that may have resulted from criminal offences 
committed by police officers. R.S.O. 1990, c. 
P.15, s. 113 (5). 

Restriction 

(6) An investigator shall not participate in an 
investigation that relates to members of a 
police force of which he or she was a member. 
R.S.O. 1990, c. P.l5, s. 113 (6). 

Charges 

(7) If there are reasonable grounds to do so in 
his or her opinion, the director shall cause 
informations to be laid against police officers 
in connection with the matters investigated and 
shall refer them to the Crown Attorney for 
prosecution. R.S.O. 1990, c. P.l5, s. 113 (7). 

Report 

les circonstances qui sont a 1' origine de 
blessures graves et de deces pouvant etre 
imputables a des infractions criminelles de la 
part d'agents de police. L.R.O. 1990, chap. 
P.15, par. 113 (5). 

Restriction 

(6) Aucun enqueteur ne peut prendre part a 
une enquete qui concerne des membres d'un 
corps de police dont il a ete membre. L.R.O. 
1990, chap. P.l5, par. 113 (6). 

Denonciations 

(7) S'il estime qu'il existe des motifs 
raisonnables de le faire, le directeur fait 
deposer des denonciations centre les agents de 
police au sujet des questions visees par 
1' enquete et les renvoie au procureur de la 
Couronne pour qu'il engage une poursuite. 
L.R.O. 1990, chap. P.15, par. 113 (7). 

Rapport 

(8) The director shall report the results of (8) Le directeur fait rapport des resultats des 
investigations to the Attorney General. R.S.O. enquetes au procureur general. L.R.O. 1990, 
1990, c. P.15, s. 113 (8). chap. P.15, par. 113 (8). 

Co-operation of police forces 

(9) Members of police forces shall co-operate 
fully with the members of the unit in the 
conduct of investigations. R.S.O. 1990, c. P.15, 
s. 113 (9). 

Co-operation of appointing officials 

Collaboration des corps de police 

(9) Les membres de corps de police 
collaborent entierement avec les membres de 
l'unite au cours des enquetes. L.R.O. 1990, 
chap. P.15, par. 113 (9). 

Collaboration des agents de nomination 

(10) Appointing officials shall co-operate fully (10) Les agents de nomination collaborent 
with the members of the unit in the conduct of entierement avec les membres de l'unite au 
investigations. 2009, c. 30, s. 60. cours des enquetes. 2009, chap. 30, art. 60. 
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Conduct and Duties o(Police Officers 
Respecting Investigations bv the Special 
Investigations Unit, 0. Reg. 267/10 

Definitions and interpretation 

1. (1) In this Regulation, 

"SIU" means the special investigations unit 
established under section 113 of the Act; 
("UES") 

"subject officer" means a police officer whose 
conduct appears, in the opinion of the SIU 
director, to have caused the death or serious 
injury under investigation; ("agent implique") 

"witness officer" means a police officer who, 
in the opinion of the sru director, is involved 
in the incident under investigation but is not a 
subject officer. ("agent temoin") 0. Reg. 
267/10, s. 1 (1). 

(2) The SIU director may designate an SIU 
investigator to act in his or her place and to 
have all the powers and duties of the SIU 
director under this Regulation and, if the SIU 
director appoints a designate, any reference to 
the SIU director in this Regulation, excluding 
this subsection, means the SIU director or his 
or her designate. 0. Reg. 267/10, s. 1 (2). 

Notice to SIU 

3. A chief of police shall notify the SIU 
immediately of an incident involving one or 
more of his or her police officers that may 
reasonably be considered to fall within the 
investigative mandate of the SIU, as set out in 
subsection 113 (5) of the Act. 0. Reg. 267/10, 
s. 3. 

Conduite et obligations des agents de 
police en ce qui concerne les enquetes de 
/'unite des enquetes speciales, Regl. de 
I' Ont. 267/10 

Definitions et interpretation 

1. (1) Les definitions qui suivent s'appliquent 
au present reglement. 

«agent implique» Agent de· police dont la 
conduite semble, de 1' avis du directeur de 
l'UES, avoir cause le deces ou les blessures 
graves qui font I' objet d'une enquete. («subject 
officer») 

«agent temoin» Agent de police qui, de 1 'avis 
du directeur de l'UES, est en cause dans 
!'incident qui fait l'objet d'une enquete, mais 
qui n'est pas un agent implique. («witness 
officer») 

«UES» L'unite des enquetes speciales 
constituee en application de 1' article 113 de la 
Loi. («SIU») Regl. de l'Ont. 267/10, par. 1 (1). 

(2) Le directeur de l'UES peut designer un 
enqueteur de l'UES pour agir a sa place et 
exercer les pouvoirs et fonctions que lui 
attribue le present reglement et, s'il designe un 
rempla9ant, toute mention du directeur de 
1 'UES dans le present reglement, sauf le 
present paragraphe, s' entend du directeur de 
1 'UES ou de son rempla9ant designe. Regl. de 
l'Ont. 267/10, par. 1 (2). 

Avis a l'UES 

3. Le chef de police avise immediatement 
l'UES d'un incident mettant en cause un ou 
plusieurs de ses agents de police qui peut 
raisonnablement etre considere comme 
relevant du mandat d'enquete de l'UES, tel 
qu'il est enonce au paragraphe 113 (5) de la 
Loi. Regl. de l'Ont. 267110, art. 3. 
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Segregation of police officers involved in Isolement des agents de police en cause dans 
incident l'incident 

6. (1) The chief of police shall, to the extent 
that it is practicable, segregate all the police 
officers involved in the incident from each 
other until after the SIU has completed its 
interviews. 0. Reg. 267/10, s. 6 (1). 

(2) A police officer involved in the incident 
shall not communicate directly or indirectly 
with any other police officer involved in the 
incident concerning their involvement in the 
incident until after the SIU has completed its 
interviews. 0. Reg. 267/10, s. 6 (2); 0. Reg. 
283/11' s. 1. 

Right to counsel 

7. (1) Subject to subsection (2), every police 
officer is entitled to consult with legal counsel 
or a representative of a police association and 
to have legal counsel or a representative of a 
police association present during his or her 
interview with the SIU. 0. Reg. 267/10, s. 7 
(1 ). 

(2) Subsection (1) does not apply if, in the 
opinion of the SIU director, waiting for legal 
counsel or a representative of a police 
association would cause an unreasonable delay 
in the investigation. 0. Reg. 267/10, s. 7 (2). 

(3) Witness officers may not be represented by 
the same legal counsel as subject officers. 0. 
Reg. 283/11, s. 2. 

Interview of witness officers 

8. (1) Subject to subsections (2) and (5) and 
section 10, immediately upon receiving a 
request for an interview by the SIU, and no 
later than 24 hours after the request if there are 

6. (1) Le chef de police isole les uns des 
autres, autant qu'il est materiellement possible 
de le faire, les agents de police en cause dans 
!'incident tant que l'UES n'a pas termine ses 
entrevues. Regl. de l'Ont. 267/10, par. 6 (1). 

(2) Un agent de police en cause dans !'incident 
ne doit pas communiquer, directement ou 
indirectement, avec un autre agent de police en 
cause dans !'incident au sujet de leur 
participation a !'incident tant que l'UES n'a 
pas termine ses entrevues. Regl. de l'Ont. 
267110, par. 6 (2); Regl. de l'Ont. 283/11, art. 
1. 

Droit a un avocat 

7. (1) Sous reserve du paragraphe (2), l'agent 
de police a le droit de consulter un avocat ou 
un representant d'une association de policiers 
et a droit a la presence d'un avocat ou d'un 
representant d'une telle association pendant 
son entrevue avec l'UES. Regl. de l'Ont. 
267/10, par. 7 (1). 

(2) Le paragraphe (1) ne s'applique pas si, de 
l'avis du directeur de l'UES, le fait d'attendre 
un avocat ou un representant d'une association 
de policiers retarderait 1' enquete de fa<;on 
deraisonnable. Regl. de l'Ont. 267/10, par. 7 
(2). 

(3) Les agents temoins ne peuvent pas etre 
representes par le meme avocat que les agents 
qui font l'objet d'une enquete. Regl. de l'Ont. 
283/11' art. 2. 

Entrevue des agents temoins 

8. (1) Sous reserve des paragraphes (2) et (5) 
et de l'article 10, l'agent temoin rencontre 
1 'UES et repond a toutes ses questions des 
qu'il re<;oit une demande d'entrevue de celle-ci 



-52- 52 

appropriate grounds for delay, a witness officer et au plus tard 24 heures apres la demande s'il 
shall meet with the SIU and answer all its existe des motifs valables de retarder 
questions. 0. Reg. 267/10, s. 8 (1). l'entrevue. Regl. de l'Ont. 267/10, par. 8 (1). 

(2) A request for an interview by the SIU must (2) L'UES doit presenter la demande 
be made in person. 0. Reg. 267/10, s. 8 (2). d'entrevue en personne. Regl. de l'Ont. 

267/10, par. 8 (2). 

(3) The SIU shall cause the interview to be 
recorded and shall give a copy of the record to 
the witness officer as soon as it is available. 0. 
Reg. 267/10, s. 8 (3). 

(3) L'UES fait enregistrer l'entrevue et en 
donne une copie a 1' agent temoin des que celle
ci est disponible. Regl. de l'Ont. 267/10, par. 8 
(3). 

(4) The interview shall not be recorded by (4) L'entrevue ne doit pas etre enregistree sur 
audiotape or videotape except with the consent bande sonore ou bande video sans le 
of the witness officer. 0. Reg. 267110, s. 8 (4). consentement de l'agent temoin. Regl. de 

l'Ont. 267/10, par. 8 (4). 

(5) The SIU director may request an interview (5) Le directeur de 1 'UES peut demander 
take place beyond the time requirement as set qu'une entrevue ait lieu apres le delai fixe au 
out in subsection (1). 0. Reg. 267/10, s. 8 (5). paragraphe (1). Regl. de l'Ont. 267/10, par. 8 

Notes on incident 

9. (1) A witness officer shall complete in full 
the notes on the incident in accordance with his 
or her duty and, subject to subsection (4) and 
section 10, shall provide the notes to the chief 
of police within 24 hours after a request for the 
notes is made by the SIU. 0. Reg. 267/10, s. 9 
(1 ). 

(2) Subject to subsection (4) and section 10, 
the chief of police shall provide copies of a 
witness officer's notes to the SIU upon request, 
and no later than 24 hours after the request. 0. 
Reg. 267/10, s. 9 (2). 

(3) A subject officer shall complete in full the 
notes on the incident in accordance with his or 
her duty, but no member of the police force 
shall provide copies of the notes at the request 
ofthe SIU. 0. Reg. 267/10, s. 9 (3). 

(5). 

Notes sur l'incident 

9. (1) L'agent temoin redige des notes 
completes sur !'incident conformement a son 
obligation et, sous reserve du paragraphe ( 4) et 
de !'article 10, les foumit au chef de police au 
plus tard 24 heures apres que 1 'UES en a fait la 
demande. Regl. de l'Ont. 267/10, par. 9 (1). 

(2) Sous reserve du paragraphe (4) et de 
!'article 10, le chef de police foumit des copies 
des notes d'un agent temoin a l'UES a sa 
demande, au plus tard 24 heures apres la 
demande. Regl. de l'Ont. 267/10, par. 9 (2). 

(3) L' agent implique redige des notes 
completes sur !'incident conformement a son 
obligation, mais aucun membre du corps de 
police ne doit en foumir des copies a la 
demande de l'UES. Regl. de l'Ont. 267/10, 
par. 9 (3). 
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(4) The SIU director may allow the chief of 
police to provide copies of the notes beyond 
the time requirement set out in subsection (2). 
0. Reg. 267/10, s. 9 (4). 

(5) The notes made pursuant to subsections (1) 
and (3) shall be completed by the end of the 
officer's tour of duty, except where excused by 
the chief of police. 0. Reg. 283/11, s. 3. 

( 4) Le directeur de 1 'UES peut autoriser le 
chef de police a fournir des copies des notes 
apres le delai fixe au paragraphe (2). Regl. de 
l'Ont. 267/10, par. 9 (4). 

(5) Les notes prises en vertu des paragraphes 
(1) et (3) doivent etre terminees ala fin de la 
peri ode de service de 1' agent, so us reserve 
d'une autorisation contraire du chef de police. 
Regl. de l'Ont. 283/11, art. 3. 

Notice of whether subject officer or witness Avis informant du statut d'agent implique 
officer ou d'agent temoin 

10. (1) The SIU shall, before requesting an 
interview with a police officer or before 
requesting a copy of his or her notes on the 
incident, advise the chief of police and the 
officer in writing whether the officer is 
considered to be a subject officer or a witness 
officer. 0. Reg. 267/10, s. 10 (1). 

(2) The SIU shall advise the chief of police 
and the police officer in writing if, at any time 
after first advising them that the officer is 
considered to be a subject officer or a witness 
officer, the SIU director decides that an officer 
formerly considered to be a subject officer is 
now considered to be a witness officer or an 
officer formerly considered to be a witness 
officer is now considered to be a subject 
officer. 0. Reg. 267/10, s. 10 (2). 

(3) If, after interviewing a police officer who 
was considered to be a witness officer when 
the interview was requested or after obtaining a 
copy of the notes of a police officer who was 
considered to be a witness officer when the 
notes were requested, the SIU director decides 
that the police officer is a subject officer, the 
SIU shall, 

10. (1) Avant de demander une entrevue avec 
un agent de police ou avant de demander une 
copie de ses notes sur !'incident, l'UES avise 
par ecrit le chef de police et 1' agent de police 
du fait que ce demier est considere comme un 
agent implique ou un agent temoin. Regl. de 
l'Ont. 267/10, par. 10 (1). 

(2) L'UES avise par ecrit le chef de police et 
l'agent de police si, a un moment quelconque 
apres les a voir d' abord a vises du fait que 
1' agent de police est considere comme un agent 
implique ou un agent temoin, le directeur de 
l'UES decide que l'agent qui etait considere 
comme un agent implique est desormais 
considere comme un agent temoin ou que 
1' agent qui etait considere comme un agent 
temoin est desormais considere comme un 
agent implique. Regl. de l'Ont. 267/10, par. 10 
(2). 

(3) Si, apres avoir fait passer une entrevue a 
un agent de police qui etait considere comme 
un agent temoin lorsque 1' entrevue a ete 
demandee ou apres avoir obtenu une copie des 
notes d'un agent de police qui etait considere 
comme un agent temoin lorsque les notes ont 
ete demandees, le directeur de 1 'UES decide 
que 1' agent de police est un agent implique, 
l'UES: 

(a) advise the chief of police and the officer in a) avise par ecrit le chef de police et l'agent de 
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writing that the officer is now considered to be police du fait que ce dernier est desormais 
a subject officer; considere comrne un agent implique; 

(b) give the police officer the original and all b) remet a l'agent de police l'original et toutes 
copies of the record of the interview; and les copies de 1' enregistrement de 1' entrevue; 

(c) give the chief of police the original and all c) remet au chef de police l'original et toutes 
copies of the police officer's notes. 0. Reg. les copies des notes de l'agent de police. Regl. 
267/10, s. 10 (3). de l'Ont. 267110, par. 10 (3). 

(4) The chief of police shall keep the original 
and all copies of the police officer's notes 
received under clause (3) (c) for use in his or 
her investigation under section 11. 0. Reg. 
267/10, s. 10 (4). 
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(4) Le chef de police conserve l'original et 
toutes les copies des notes de 1' agent de police 
reyues en application de 1' alinea (3) c) pour 
utilisation dans son enquete vi see a 1' article 11. 
Regl. de l'Ont. 267110, par. 10 (4). 
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