FORM 37A — NOTICE OF MOTION
Rufes of Civil Procedure, (Rule 37.01)

Court File No. CV-09-383001

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

CORALEE SMITH, on her own behalf and as the Litigation Administrator of the
Estate of Ashley Smith, Deceased, DAWNA WARD and HERB GORBER

Plaintiffs

and

ATTORNEY GENERAL OF CANADA (in Right of the Minister of Public Safety),
COMMISSIONER OF THE CORRECTIONAL SERVICE OF CANADA
KEITH COULTER, DEPUTY COMMISSIONER ONTARIO REGION
NANCY STABLEFORTH, WARDEN OF NOVA INSTITUTION FOR WOMEN
ALFRED LEGERE, ACTING WARDEN OF GRAND VALLEY INSTITUTION FOR
WOMEN CINDY BERRY, DEPUTY WARDEN OF GRAND VALLEY INSTITUTION
FOR WOMEN JOANNA PAULINE, ASSISTANT WARDEN OF GRAND VALLEY
INSTITUTION FOR WOMEN LAUNA GRATTON, TRAVIS McDONALD,
KAREN EVES, BLAINE PHIBBS, SHERRY FAIRCHILD, CHARLENE VENTER,
VALENTINO BURNETT, MELISSA MUELLER, LIZ GIBBONS,
GAETAN DESROCHES, KENNETH ALLEN and CORRECTIONAL SERVICES
EMPLOYEES JOHN DOE and JANE DOE

Defendants
NOTICE OF MOTION

THE Attorney General of Canada, representing all defendants except Cindy Berry,
Joanna Pauline and Karen Eves, will make a motion to the Court on a date to be
determined, at 10:00 am, or as soon after that time as the motion can be heard, at
393 University Ave, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard

D in writing under subrule 37.12.1(1) because it is (insert one of on consent,
unopposed or made without notice);

] in writing as an opposed motion under subrule 37.12.1(4);

X orally;



THE MOTION IS FOR an Order:

a) striking Keith Coulter, Nancy Stableforth, Alfred Legere, Launa Gratton,
Travis McDonaid, Blaine Phibbs, Sherry Fairchild, Charlene Venter, Valentino
Burnett, Melissa Mueller, Liz Gibbons, Gaetan Desroches, Kenneth Allan, John
Doe and Jane Doe from the Statement of Claim;

b) correcting the style of cause to reflect the proper defendant, the Attorney General
of Canada;

¢) awarding the costs of this motion to the Attorney General of Canada: and

d) such other relief as counsel may advise or the Court deem just.

THE GROUNDS FOR THE MOTION ARE:

a) Rule 21.01(1%b), 21.01(3)(d), 25.06(1), and 25.11 of the Rules of Civil
Procedure;

b) There are no material facts pled against Keith Coulter, the former Commissioner
of the Correctional Service of Canada, or Nancy Stableforth, the Deputy
Commissioner for the Ontario Region;

c) Crown servants cannot be vicariously or directly liable for the torts of the
employees they supervise;

d) The Crown, as repreéented by the Attorney General of Canada, is vicariously
liable for the torts of Crown Servants committed in the course of their
employment pursuant to section 3(b) of the Crown Liability and Proceedings Act;

e) The above named defendants are not necessary parties to this action, are
improperly named, and should be removed from the style of cause pursuant to
sections 3, 10, 22, and 23 of the Crown Liability and Proceedings Act and
Rule 5.04(2) of the Rules of Civil Procedure; and

f) The Atiorney General of Canada is the proper defendant where negligence is

alleged against the federal Crown, in accordance with section 23(1) of the Crown
Liability and Proceedings Act.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:
a) The pieadings in this action; and

b) Such further and other material as counsel may advise and this Honourable
Court permit.



May 26, 2010

TO:

AND TO:

-3.

DEPARTMENT OF JUSTICE
Ontario Regional Office

The Exchange Tower

130 King Street West

Suite 3400, Box 36

Toronto, Ontario

M5X 1K6

Per: Nancy Nobie (LSUC 33407J)/
Susan Keenan (LSUC 50784Q)

Tel: (416) 952-6888 / (416) 954-8506
Fax: (416) 973-5004 / (416) 952-0298
File: ORO 2-592797

Solicitors for all Defendants except Cindy Berry,
Joanna Pauline, and Karen Eves

FALCONER CHARNEY LLP
Barristers and Solicitors

8 Prince Arthur Avenue
Toronto, Ontario, M5R 1A9

Julian N. Falconer (LSUC #29465R)
Julian Roy (LSUC #36894G)
Jackie Esmonde (LSUC #47798P)

Tel. (416) 964-3408
Fax. (416) 929-8179

Solicitors for the Plaintiff

RAVEN, CAMERON, BALLANTYNE & YAZBECK LLP
Barristers and Solicitors

220 Laurier Avenue West, Suite 1600

Ottawa, Ontario

K1P 529

Andrew Raven (LSUC No. 18234L)
Alison Dewar (LSUC No. 42643A)

Tel. (613) 567-2906
Fax: (613) 567-2921
File: 22-9110

Solicitors for the Defendant Cindy Berry



-4 -

AND TO DAVIES McLEAN ZWEIG ASSOCIATES
Barristers and Solicitors
1035 McNicoll Avenue
Toronto, Ontario
M1W 3Wé

Reginald M. Mcl.ean (LSUC No. 19993T)

Tel. (416) 756-7500
Fax: (416) 512-1212
File: 1791-1

Solicitors for the Defendant Karen Eves

AND TO:
STEINBERG MORTON HOPE & ISRAEL LLP
Barristers and Solicitors
5355 Yonge Street
Suite 1100
Toronto, Ontario
M2N 6P4

David A. Brooker (LSUC No. 35787W)
Tel: (416) 225-2777

Fax: (416) 225-7112

File: 1000172

Solicitors for the Defendant Joanna Pauline



L)
S8AJ ualey pue sulined Buueor
‘Asag Apuin jdeoxs sjuepusieq e JO} SIONOI0S

16/265-20H0  @I4In0

8620-266 (SL¥) / $00S-€.26 (9Lp) xed

09068-v56 (9LY) / 8889-2G6 (OLY) L
{O¥805 ONS) ueussy uesng

(r20v€€ ONST) SidoN AoueN Jad

9M1L XS

ouBuQ ‘oucio]

o¢ xog ‘00v¢ suns

1S9 19ag Bupy ocL

Jamo| sbueyox3z oyl

8014 [euoibay oueluD
HOiLsSNf 40 INJN1HV43a

NOILOW 40 3OLLON

0ju0J0] e psousLLo?) Buipasooid

FOLLSNr 4O LANO0D HOAdNS
ORIVINO
Sjuepusja( spiule|d
HIHHOD GH3H pue QUVM YNMVYQ ‘paseasaq
1839 AL3d4VS O1718Nd 4O ¥3LSININ IHL ‘s Asjysy jo sjeysy ay jo JojenSILILIPY UoRebRIT
40 LHO NI) VAVNVYD 40 TVHINIO AINYOLLY pue 3} Se pue jjeysq Umo Jay uo ‘HiJNS FFTIVHOD

100€8E-60-AD ON 3ijid UnoH

{10°2€ SINY) ‘ainpaoold D 0 SaNY 'NOLLOW JO JOILON ~ V.8 WHOS



