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HEARD: April 18, 2011

This is a motion to quash a suinnons Served on the Commissioner of the Correctional

Service of Canada requiring thaf he attend at an examination pursuant to Rule 39,03 (1) of the
Rules of Civil Procedure, The summons WS &ewed in the corndext of a judicial review and 1s
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directed 10 ensuring that the panel of the Dms%onal Court, which hears the application, will bave
mvailable to it videos that are in the ploss%sxoin of the Correctional Service of Canada ("CSC™).

The parties, who served the suremons, believé the videos should be produced in order that they
may be relied on in an inquest. '

Backeround

[2]  Ashley Smith died in a famhty opcraﬁad by CSC. Tt appears that she strangled herself.
There will be an inquest into ber death|

i
¥

[3]  Hermother and other mcmberé of her farnily have sought and obtained status o appear as
parties at the inguest. The Provincial Advoca‘te for Children and Youth ("Prownm}, Advocate™)
will also be a party whex the mqusmbegms

{4] . These parties bcheve: that whﬂe she may have died by her own hand the death of Ashley
Srerith was not a suicide buf 2 despemtc call fc)r the atiention of those respopsible for her while
she was incarcerated. They seek a deﬁen:mmanon that the death was an accident.

[51  As part of their preparation fo& the m&u&t counsel for the family and counsel for the
Provincial Advocate have attempied to obtain iﬁies maintained by CSC. The files record cvents
in the life of Ashley Smith while she kept in institutions they operate, Material from these
files was released and will be considered in the inquest, It became apparent 10 counsel that not
everything in the possession of CSC Rad been provided to them. In particular there are videos
which record interchanges between Ashlcy Smith and staff of CSC.

[6] A motion was brought before the Co seeking the release of these videos. Over the
objections of counsel for the family, there: was no oral hearing to consider this request. It was
dealt with through written submzsmons The bomner referred to "matters of efficiency® and
noted that: "Writien submissions do ncxt, by thb:r natare alone, metit descriptive and pejorative
Jabels such as wnfair or secret”. | ;

{71  The Coroner refused to order |that the videos he prodoced. The ruling made by the

Coroner nofes: 3

I have knowledge of the m.aienal that i 13 to be presented to the jury regarding the
circumstances of Ms. Smith's staic of mind on October 19, 2007 and the details of
her death. I am not aware of any information in the volinons inquest brief
(incinding a page from that briéf which! was submitted by counsel for the farily
of Ms. Smith following the deadtine for; reply submissions) that suggests a nexus
between the events as depicted in the videos as requesied in e #2, 3, 4 and 5
and the pettern of ligature vse winch eventually led to her death,
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[81 Counsel are concerned that this decision was made without the Coroner having viewed
the videos. As counsel sees it the events shown on the video contribute to an wderstanding of
what cansed Ashley Smith to take the:: actionsithat led to her death. Counsel fear that the faiture
of the Coroner to see the "nexus” between the tt:lezav:h and the events on the video led to her failure
to wnderstand the relevance of the videos and fto her refusal to order that they be produced. This
will, in turn, liroit the ability of counsel to inquire into the events they believe demonstrate that
the death of Ashley Simpson was an accident. 5[

i I
[91  As a result an application far‘judi ial review of the decision of {he Coroner has been

commenced. Tt is to be heard by a panel of the Divisional Court on May 2, 2011.
! i

10] In furtherance of this application coubsel for the family and the Provincial Advocate
believe that the videos should be available to and should be seen by the pancl members who will
consider the Application. In order to lobtain the videos they served the summons which is the
subject of this motion to quash. The surmons required that the Commissioner bring the videos
with him to the examination. i

Analysis ;
[11] It will be immediately apparent that iff the summons is allowed to stand counsel will
obtain the videos as part of the procesé designed to determine whether they should be produced.
Counsel would obtain the rexnedy they| seek as|part of the process designed to defermine whether
or not that is the appropriate result. {

[12] Counsel for the family was aitined to 1%16 problem. He advised the Court that he was not

seeking immediate disclosure butraxberapxpccssaki.&tothat set out in the case of A v
O'Conmor, [1995] 4 S.CR. 411, Tn R!v. O’Cormar the accused was charged with a nursber of
sexual offences. There were problems with disclosture and, in particular, production of records in
ihe possession of third parties that concerned the medical, counselling and school records of the
complainant. There was a concers: for|the privacy interests of the complainant on the one hand
and the right of the accused, on the othet, to make full answer and defence. The Court outlined a
two-stage procedure. In the first a judge decides if the records are likely to be relevant. If they
are, the analysis proceeds to a second stage. It has two parts. The jndge must balance salutary
and deleterious effects of production to the Coust for inspection. Upon their production o the
Court, assuming that it is warranted, the judge would examine them to determine whether, and to
what extent, they should be produced ﬂo the acicuscd. Counsel recopnized that the circamstances
of an inquest are different; some adjusiment td the process would be requived. I understood this
to be an scknowledgment, by counsel, that it} would be inappropriate for the documents, that
were the subject of the decision of the Coroner! to be placed before the Divisional Court withowt
a judge first haviog determined that they were rilevant and could assist the CourtL.

[13] Ftmay be that fhis will prove tofbe a pro;pm approach in some other circumstance. As it is

i do not have to determine that here, : !
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[14} The Courtwill have mfcrmatam expla:mng whet the videos contain, The summons refers
to them. Schedule "A" lists the "documments ahd things” the Cormissioner would be required to
bring 1© the examination. It says: i

{1) A copy of the original wdcos depzcung any and all restraints of Ashley Smith
by Correctional Sexvices Canada ("CSC”) employees on July 22, 23, and 26, 2007
at Joliette Institution; ‘ ,

3
l

(2) Anmy videos depicting the usage of §duct tape in the restraint of Ashley Smith,
and without restricting the gencrahty { the foregoing, any video depicting the
doet taping of Ashley Smith on April 12, 2007 (referred to at pape 13 of the
CSC's Board of Investigation| Report| dated February 2008 entitled "Board of
Investigation into the Death of an Immate at Grand Valley Institwion for Women
on Ootober 19, 2007"); and } 1

(3) A copy of any and alll ] dacumentary tecords (reports, asswsmcnts and
correspondence)} pertaiming fo the abov&menmoned uses of foree in parts 1 and 2.

{151 In addition, the Commmsmne:x; ramm&!d an independent expert to review the trestment
received by Ashley Smith. The report of the ddetor who conducted the review will be included in
the record placed before the Divisional Court f‘or the heating of the judicial review. He has seen
at least some of the videos. He reports on what b‘hey show:

On October 30, 2009, I saw thc wdeos! related to the use of foree on July 22, 23
and 26, 2007 at the Office of|the Corkectional Favestigator i Ottawa. Without
going into the full detail of the evénis which are clearly described in the
Correctional Service of Cmada‘s mveshgahon report from pages 20 to 37 I will
provide a few observations that EI feel will be useful from a medical standpoint.

. |

f

[16] Among other things the doctor gbsmved:

l
Incident of Talv 22,2007 | {
|
i

H

oooooooo

Ms. Smith was relatively calm)| wihile she was being restrained on the stretcher
(12:52 p.n.}. She moved her larms amd legs 2 bit and complained they hurt
because there was too much pressure oh them, but she was not egitated, did not
utter threats and did not shout insults at gbe staff.

At 1:02 pam., the nurse canbehcardammg 'She is so angry.’ Thexe was a concemn
that if she became too agitated, |the stretcher conld fall on the ground. (However
Ms. Smith was not particularly !agatate& at that {ime and there were at least five
workers around her). The nursd said she was going to give her an iojection and
Ms. Bmith replied, No.'

1
I
'
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At 1:09 pm. Ms. Smith was given the first antipsychotic injestion (Clopixol
Acuphase 50 mg intrarpuscular) everi though she said, No, no injection.’ She
became somewhat more agitated in theiésﬁretcher by moving her limbs.

[

At 1:10 prn. the nurse said, Tim calling the psychiatrist, that will not be enough,
she is super-agitated. It was poted thit she had cut herself on her right middie
finger when she had puiled offithe metég plate.

At 1:19 pm. Ms, Smith refusei the inframuscular injection. She received another
injection containing en antipsychotic tnd an anxiolytic drug prescribed by the
psychiatrist (Haldol 5 mg and|Ativan 4 mg intramuscular) but agrees to take an
oral medication (Cogentin 2 mg). :

}

Incident of Tidy 23, 2007 ;

| E
At 4:50 pm, Ms. Smith was reported to have removed a metal plate. Blood was
seen on her gown. She tried to obstract her cemera. She had a new injury in her
wrists, i%
The JERT intervention started &t 6:18 pum. The nurse commented that Ms. Smith
was disorganized and was not hste:l:ung;i

. 1 '
Druring decontamination, Ms. Smith Jeimed that she could not return to her cefl
right away bescause of the repairs thatibad to be done, She headed towards the
radiator in the shower room and tried 16 break it Health services notified the
psychiatrist, who prescribed the application of restraints and an injection of
Loxapac 50 mg, Afivan 2 mg, and Bcnaildxyl 50 mg.
! [

Ms. Smith offered slight resistince o being placed in restraints but she was 1ot
agitated, and did not make three'tts or offensive comments.

i H
She became somewhat more agitated §when the mrse tried to cxamine her and
acted 85 if she was going to spit on het. She refused the intrammscular injection,
bt seid she would agree to take an orgl medication. The intramuscular injection
was administered at 7:10 pm. a5 preseribed.

At 9:00 pm. Me. Smith was calm, and r{zmovalofthe restraints was aiztharized.

Incident of July 26, 2007 : a

The video starts at 4:43 arm. The IERT leader represented the SMEAC to the
Acting Warden, with a psychologist and a nurse in attendance. The objective was
to confrol Ms. Smith's behaviowr very closely during ber transfer because it was
suspected that she could have hidden objects in her body cavities and that she
could become unstable and act out by injuring herself or assaulting a staff
member. i i

[
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Although she agreed to the transfer, Sht‘: was hk&ly to change her mind, as she
often did. Negotiations worked when ’she was not in a "dysregulated” behaviouwr
state. However afier the first ifew daYs.,. she was in a "dysrepulated” bebaviour
state and only very slowly ‘rebmn fo 2 calmer level. The medication was
mandatory apd not debatablel Thirty! minutes before her departure she would
receive ap injection against her wﬂ]} and the use of force was an option if

BECCESArY. ; g

The Acting Warden asked why the psychiatrist presscubed an mvolumazy
injection. The nurse replied tf‘xat Ms. gSrmth had {6 remain calm during the air
transfer. She had not been calin dasiniy her previous air transfer, and that could
endanger the lives of everyanelon boar&

In fact, on July 24, 2007, the psychxamst bad prescribed injections of Loxapac 50
g, Afivan 2 mg and Benadryl 50img, to be administered as required, in
preperation for her transfer, in tase Msi Smith became too agitated ot lost control.
One injection was to be admzmw:ered haif an hour before departure, the next two
injections two howrs apart and another injection fowr hours afier the third for a
maximuwm of four doses. L

Ms. Smith woke up at 5:32 am. Dd}wenttothahathmm A sirip search was
conducied. Her cooperation was good! She refused the injection at first, saying
that the medication made her lsleep. She agreed to the injection afier the nurse
explained that she had no choice but togtake it and that the air trip would be easjer
for evervone. ,‘
;

[17] What is clear is that the Divisiohal Couft will have a good, if not corplete, undcrstandnng
of what the videos confain. The thesf:mn ’dzat% remains is what, if anything, will viewing them
add. Counsel for the family submitted that smmg the vidcos would add immeasurably to an
understanding of their significance. He sa:diﬂmt they would "shoclc the conscience of the
community or the Court” and lead to "the inevitable conclusion that they have to be admitted™

into evidence at the inquest. . |

. i |

[18] The Divisional Cowrt will be: asked {o consider if the Coroner acted impropedy in
deciding that, af least for the time being, the wéeas would not be produced in the inguest. This is
a matter of process and whether the Goroner boted unfairly or outside her jurisdietion, To my
mind the consideration of these issues would{not be advanced by the Court being "shocked”™.
They regnire an appreciation of the tssue sought to be raised and an analysis of the process and
decision of the Coroner. Rather than being shocked or bending to the concern that the videos
would "shocek the conscience of the cqmmmu{y it is better that the Cowurt be dispsssionate in
assessing what the Coroner has done and decided.

[19] Counsel for the Provincial Advocate réferred to the case of Gentles v. Geniles Tnguest
(Caroner ¢f), [1998] 165 D.LR, (4th) 652’ Robert Gentles was an inmate at a federal
penitentiary. He died either during or munedlately following his forcible restraint and removal

{
§
!
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from a cell by five correctional officérs. An i’nqumst commenced. BEvidence was fo be produced
that Robert Gentles died from smﬁthenng in g pitlow. It was suggested that this confirmed and
was demonstrative of the presence of a subé}uitm'e among correctional officers that condoned
improprieties among the staff and nnnates A monon was brought for production by C5C of any
and all correspondence, memoranda, any pohmes and other docutnents that arose from the report
that had initially identified the presence of the subeulture. Heving seid that he weould conduet a
voir dire into the relevance of the re;jm't, at the last moment and without hearing from counsel,
fite Coroner determpined that the report was not relevamt and that the documents would not be
produced. A judicial review was hea:d The Court expressed the view that the material being
sought was relevant aod that its :eje:ctmn produced a breach of natural jostice. There was an
excess of jurisdiction that required the quashing of the orders of the Coroner. The Cowt did not
have the material. fts anatysis is detached 'frard the emotion that can infuse these situations.

[20] Interestingly, the Comt did net o::der that the material be admitted in evidence at the
inguest. it ordered the Coroner to cc:néh:ct the woir dire he had failed o condoct at the outsef. In
particular the Court remained concerned that séme of the material might be confidential but there
is nothing to snggest that the Coronex was} restricted to that consideration. I a particalar
document was not relevant, sven accotnting for the stated view of the Court that evidence as 1o
the subculture was pertinent, it rematned opeu to the Coroner fo reject it. This reflects the fact
that it is the responsibility of the Cmoncr to determine whether the videos are admitied in
gvidence at the inguest. Assuming 1.hat the Judmxal review succeeds, it may be that it is in the
sarrying out of that fimction that the villeos shczuld be examined.

[211 Counsel for the Proviyeial Advocate referred to the cuse of Harma v. Ontario (Attorney
General), [2010} ONSC 4058, 53 CELR. (3d) 320 as being demonstrative of the test that
shouid be applied. The Attomewacncml brovght & motion to strike out affidavits filed in support
of an application for judicial review. ;1’11&: apghcauon sought an order that certain regulations
were invalid because the process rcqmred fox their prorudgation had aot bsen followad, The
judge recognized that the Courts are generailyi reluctzmt to deal with issues of admissibility and
relevanoee of cvidence in advance of the hearing on the merits. Nonetheless she permitted the
filing of evidence that she was not prepared to say was "cleatly irelevant”. Counsel says that, n
respect of the case 1 am to decide, thei videos ATe not clearly irrelevant and that they should be
produced for the Cowrt. On that basis the smnmons should not be quashed.

[221 The question is whether the Cdroner cx;:md when she refused to order production of the
videos. The Divisional Couvrt will know what is shown on the videos. Jt is described on the
surnmons and in the report of the reviewer. It will know when thesc things took place. The dates
are provided. The Court will have the decmon of the Caroner. It says she could find no nexus
between the events as depicted in the wdeﬂs and the pattern of ligature use which eventually Jed
to the death of Ashley Stith. The issue is what she did in the face of that information. Did she
act in a fashion that was procecuraily unfair! or make a decision fthat was in excess of her
jurisdiction. The production of the videos to tbé Divisional Court will net add to the information
already in the record. The absence or presence &f the necessary nexus is not demonsttated by the
emotionsl response of the Court or the community to what they may see on a video. Given the
natwre of the question the Divisional Cowt will be asked to consider that poss:ble response will
not add to, or assist, the Court. This can be distinguished from the situation in Hanna v. Onterio

b
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(Attorney General), supra. There the eyidence peing discussed was pot present in the record, in
amy other form, Here it is. This is enough for me to say that the test enumciated there should not
be relied on in this case. | |
t
: !
[23] Haviog said this, were I required to, | would find that the evidence on the videos is
clearly irrelevant to the question to be placa;d before the Divisional Court. To be relevant
evidence should have a tendency to make the existence of any fact that is of consequence more
or less probable than it would be withoint the e¥idence (see: Gentles v. Gentles Inguest (Caroner
of), sipra, et p. 664). For the purpose of the defermingtion the Divisional Court will be asked fo
make, viewing the video will not add d{nythmg o what is already available. It should go without
saying that, in respect of the inguest itself, the sitnation could be different,
|

[24] Finally, Connsel for the family knd the brovinoial Advoeate asked that, at least, the CSC
should be required fo provide an inveniory of what has not been produced so that the Divisional
Court will be aware of the evidence at Issue. T will not make such an order. Either the decision of
fhe Coroner will stand or it will not, Ifit does the inventory will be iclevant. If it does not and,
in the end, material is 1o be produced Ijhave ng reason to doubt that CSC will do anything other
them what is ordered. ' 2

E
[25] The motion is granted. The sumimons is quasbed.

[26] The parties have advised that ncE costs m’e requested. Nono are awarded.
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LEDERER J.
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