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APPLICATION

By way of overview, the Truth and Reconciliation Commission of Canada (the “Commission”) seeks
this Honourable Court's guidance through judicial interpretation of express terms set out in Order in
Council PC 2008-0793 that incorporates as Schedule “N” the mandate of the Commission on questions
relating to the Commission's document collection mandate and the corresponding document production
obligations of the Respondent, the Government of Canada (“Canada”). The Commission was created
as part of the Indian Residential Schools Settlement Agreement (the “Settlement Agreement”). Among
other things, the Commission’s mandate includes the collection and maintenance of a legacy in respect
of all relevant Residential Schools records held by Canada and certain church entities including the
General Synod of the Anglican Church of Canada; the Presbyterian Church of Canada; the United
Church of Canada; and Roman Catholic Entities. The Commission has encountered serious difficulties
in fulfilling its mandate within its prescribed term as a result of the ongoing failure on the part of

Canada to meet its documentary production obligations.

THE APPLICANT MAKES APPLICATION FOR:

1. The Commission seeks this Honourable Court’s guidance pursuant to Rules 14.05(3)(d), (g)
and (h) of the Ontario Rules of Civil Procedure in the form of declaratory relief in respect of the

following:










(A) What are Canada’s obligations under the IRSSA with respect to archived documents at

Library and Archives Canada (“LAC”)?

(B)  What are Canada's obligations under the IRSSA in relation to the Commission’s legacy

mandate?

(C)  That any Order be made without prejudice to the Commission returning before the court

with respect to any additional costs and any extension of its term, arising from Canada’s

delayed compliance with its obligations under the IRSSA:

2. The costs of this application; and

3. Such further and other relief as counsel may advise and this Honourable Court may permit.



THE GROUNDS FOR THE APPLICATION ARE:

1.

In the 1990’s, thousands of former students of Indian Residential Schools commenced class
action proceedings in provincial and territorial courts against Canada, the General Synod of the
Anglican Church of Canada, the Presbyterian Church of Canada, Roman Catholic Church

entities and the United Church of Canada.

The plaintiffs were comprised of three groups represented by the National Consortium, the

Merchant Law Group and independent counsel.

The litigation culminated in the signing of the Indian Residential Schools Settlement

Agreement on May 8, 2006.

The Settlement Agreement was given court approval by this Honourable Court, and
simultaneously by other provincial and territorial courts, in March 2007, and became effective
on September 19, 2007. By Order in Council PC 2008-0793, the Commission was given the

mandate as set out in Schedule “N” to the Settlement Agreement.

Schedule “N” of the Settlement Agreement provided for the creation of the Truth and
Reconciliation Commission of Canada. The mandate of the Commission is inter alia as
follows:

@ To guide a process of reconciliation, including the conduct of national events, the
support of community events and commemoration projects;

(b) The creation of a legacy, including the collection of all relevant records and the conduct
of statement taking, and other truth sharing activities, the classification of such
documentation, and the preservation of these records.
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(© To establish a National Research Centre, to ensure preservation of the Commission’s
archives, with access for former students, their families and communities, the general
public, researchers and educators.

(d) To conduct research and to produce a report to the Parties of the Settlement Agreement
of the Commission’s historic findings and recommendations.

6. Schedule “N” imposes document production obligations on the defendants (including Canada)
to “provide all relevant documents in their possession or control” to the Commission. Schedule
“N” provides the following with respect to the defendants’ document production obligations:

In order to ensure the efficacy of the truth and reconciliation process, Canada and the
churches will provide all relevant documents in their possession or control to and for the
use of the Truth and Reconciliation Commission, subject to the privacy interests of an
individual as provided by applicable privacy legislation, and subject to and in
compliance with applicable privacy and access to information legislation, and except for
those documents for which solicitor-client privilege applies and is asserted.

In cases where privacy interests of an individual exist, and subject to and in compliance
with applicable privacy legislation and access to information legislation, researchers for
the Commission shall have access to the documents, provided privacy is protected. In
cases where solicitor-client privilege is asserted, the asserting party will provide a list of
all documents for which the privilege is claimed.

Canada and the churches are not required to give up possession of their original
documents to the Commission. They are required to compile all relevant documents in
an organized manner for review by the Commission and to provide access to their
archives for the Commission to carry out its mandate. Provision of documents does not
require provision of original documents. Originals or true copies may be provided or
originals may be provided temporarily for copying purposes if the original documents
are not to be housed with the Commission.

Insofar as agreed to by the individuals affected and as permitted by process
requirements, information from the Independent Assessment Process (IAP) existing
litigation and Dispute Resolution processes may be transferred to the Commission for
research and archiving purposes.

7. The Commission has encountered serious difficulties with respect to obtaining relevant

documents from Canada. These difficulties arise primarily from differing interpretations of the



10.

11.

12.
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document production obligations as outlined in certain provisions in Schedule “N”. In
particular, Canada has inter alia:

@) refused to provide certain documents that it obtained from the church entities in
the course of the litigation on the basis of the implied undertaking rule;

(b) refused to compile “archived” documents in an organized fashion;
(© failed to provide timely and unencumbered access to documents held by Library
and Archives Canada;

(d) failed to produce documents from any government department other than
Aboriginal Affairs and Northern Development Canada (“AANDC”); and,

(e) failed to provide a list, particularized or otherwise, of documents over which
solicitor-client privilege, Cabinet Confidences, and/or secrecy is claimed.
The Commission has used its best efforts to resolve the disputes regarding the provision of

documents.

The Commission has a serious interest in these issues, as the Commission is required to
complete its mandate by July 1, 2014. The document production difficulties are sufficiently
serious that the Commission’s ability to fulfill its mandate within the prescribed time and

within its budget is now in jeopardy.

The Commission seeks judicial interpretations and guidance in respect of the document
production terms of Schedule “N”, in order that it may complete its mandate in an expeditious

and efficient manner.

Order in Council, PC 2008-0793.

The Ontario Rules of Civil Procedure, in particular, Rule 14.05(3)(d) and (h) of the Rules of

Civil Procedure.
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13.  Such further and other grounds as counsel may advise and this Honourable Court permit.

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE HEARING OF
THE APPLICATION:

1. The Affidavit of Tom McMahon, General Counsel, Truth and Reconciliation Commission,
dated March 29, 2012; and

2. The Reply Affidavit of Tom McMahon, dated June 19, 2012;

3. The Affidavit of Donald Worme, Q.C., dated March 10, 2012;

4. Such further and other material as counsel may advise and this Honourable Court permit.

DATE: March 2, 2012 Falconer Charney LLP

Barristers-at-law

8 Prince Arthur Avenue
Toronto, Ontario,

M5R 1A9

Julian N. Falconer (LSUC 29465R)
Julian K. Roy (LSUC 36894G)

Tel: (416) 964-3408

Fax: (416) 929-8179
Lawyers for the Applicants

W:\General\Doc\T\Truth & Reconciliation Commission.1354-11\Court\Application Oct 19 12.doc



