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OVERVIEW 
 

1. These are the submissions of the Respondent, the Assembly of First Nations 

(“AFN”) in Reply to the Facta of the Cross-Appellants: the Attorney General of 

Canada (“Canada”); the Truth and Reconciliation Commission (“TRC”); the National 

Centre for Truth and Reconciliation (“NCTR”); and Independent Counsel.  

 

2. Contrary to the positions outlined in the facta of Canada, TRC and NCTR, the 

Cross-Appellants’ arguments that the federal privacy legislation conforms to the 

Indian Residential Schools Settlement Agreement (“Settlement Agreement”), 

protects confidentiality of the Independent Assessment Process (“IAP”) and 

safeguards the privacy interest of all individuals involved, the AFN submits there are 

limits to the level of privacy protection under federal legislation. The degree of 

protection offered under the Privacy Act falls short of the level of privacy and 

confidentiality provisions of the Settlement Agreement and the promises of 

confidentiality made to IAP Claimants. 

 

3. Canada’s and the TRC’s assertion that all IAP records and documents are 

government documents is incorrect.  Canada’s assertion ignores the fact that the 

IAP is not a government program and is not under Canada’s control. Rather, the 

IAP is a court ordered process created to resolve claims of serious physical and 

sexual abuse and other wrongful acts. As such, IAP records and documents are 

governed by the court orders, and not by federal legislation.  
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4. The AFN submits the Motions Judge was correct in ruling that IAP records are 

confidential, generated for purposes outside a government program and subject to 

the court’s jurisdiction. The Motions Judge made the only reasonable decision 

available in that IAP records can only be archived or disclosed on the terms agreed 

to by the parties in the Settlement Agreement, which requires the consent of IAP 

claimants. 

 

5. The AFN submits that the Supervising Judge was correct on each of the following 

issues: 

 

i. IAP documents are to be destroyed upon completion of an IAP claim and/or after 

expiry of a 15 year retention period. 

ii. IAP documents were not government records under the control of a government 

institution. 

iii. A court-approved notice plan with respect to IAP documents to be developed to 

permit claimants the option to consent to the transfer of the documents to the 

NCTR. 

iv. The destruction of IAP documents is an express or implied term of the IRSSA. 

v. The Agreement for the Transfer of Archival Records signed August 7, 2012, its 

Appendix, and the Records Disposition Authority (ROA) 20111010 between 

Aboriginal Affairs and Northern Development Canada ("AANDC") and Library 

and Archives Canada ("LAC") was null and void. 
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6. The reply factum of the Assembly of First Nations (“AFN”) will address the following 

issues raised in the submissions of various parties: 

 

A. The Privacy and LAC acts do not apply to IAP records 

B. Documents generated for the IAP are not government; 

C. The IRSSA contemplates destruction of the IAP records; 

D. Deemed undertaking; 

E. Breach of confidence; 

F. Court has jurisdiction over records;  

A.   THE PRIVACY AND LAC ACTS DO NOT APPLY TO IAP RECORDS 
 

7. The Motions Judge determined that the Privacy Act, the Access to Information Act 

and the Library and Archives Canada Act applied in a limited manner to the IAP 

Documents on the basis that the IRSSA mentioned this legislation.1 The Motions 

Judge closely relied on the IAP Application Guide to reach this conclusion. 

 
8. The AFN submits that IAP Application Guide is not part of the Settlement 

Agreement. Its purpose is to provide guidance to assist one in completing an IAP 

application. As such, reference to federal privacy legislation in the IAP Application 

Guide does not form part of the agreement by the Parties to the Settlement 

Agreement. 

 

                                                 
1 Decision, at paras 309-323, Joint Compendium of Documents, Vol 1, Tab 4, pgs. 76-79. 
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9. Canada asserts at paragraph 70 of its factum that it would be an “absurd result to 

find that the Privacy Act and the Access to Information Act apply on a partial and 

limited basis only to a retention period arbitrarily created by Justice Perell. Further, 

this contradicts the legislation”. 

 

10. The AFN is of the view that Canada, like any other organization, has internal 

processes to inventory and protect confidential information it receives. Many 

organizations routinely apply their own policies on retention and protection to any 

documents that come into their office. In doing so, it does not change the nature of 

any documents outside their organization or the ownership/position of the originator. 

The AFN submits that this paradigm applies to the IAP. That Canada was applying 

its own privacy policies to guide its employees on processing IAP applications. 

 
11. The AFN submits that Canada is reaching too far in asserting that where Canada 

chose to apply its own privacy regime to IAP documents it received from third 

parties, that all such documents would now fall under federal privacy legislation. 

This is not correct and contrary to the Settlement Agreement.   

 
12. Federal privacy legislation is mentioned once in the Application Form whereby IAP 

Claimants give permission to LAC and AANDC to research their claim. The 

application provides the following: 

I give my permission to the Library and Archives of Canada, Indian 
and Northern Affairs Canada, and any other federal, provincial or 
territorial government department having records relevant to my 
claim to share them with Indian Residential Schools Resolution 
Canada. This permission will allow the government to research my 
claim. 
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I understand that my personal information, including the details of 
any claim of abuse, may be shared with the government, the 
decision-maker, any participating church organizations, person(s) I 
identify as having abused me, and witnesses. Information provided to 
the person(s) I identify as having abused me and witnesses will not 
include my contact details or other information not relevant to their 
role in the claim, unless I want it to be shared.  [Emphasis added] 

 

13. The above noted provision simply allows government to search its historical records 

to verify the IAP applicant attended an Indian Residential School, Persons of 

Interest were working/present at the said school during the alleged timeframes, 

and/or any other pertinent information.2 Nowhere in the application does an 

individual consent to their IAP Application and other documents to be deposited in 

LAC. 

 

14. Schedule D mentions the Privacy Act only once where Canada’s obligation to 

disclose existing government records relevant to a particular IAP claim is described. 

The section provides: 

Upon request, the Claimant or their lawyer will receive copies of the 
documents located by the government, but information about other 
students or other persons named in the documents (other than 
alleged perpetrators of abuse) will be blacked out to protect each 
person’s personal information, as required by the Privacy Act.3  
[Emphasis added] 

 

15. The Appendix VIII covers documents in Canada’s historical collection that contains 

an individual’s personal information, requiring such information to be redacted to 

                                                 
2 Schedule D, Appendix VIII: Government Document Disclosure, Joint Compendium of Documents, Vol 1, 
Tab 24, p. 361. 
3 Schedule D, Appendix VIII: Government Document Disclosure, Joint Compendium of Documents, Vol 1, 
Tab 24, p. 361. 



 

6 

protect each person’s personal information, “as required by the Privacy Act.” There 

is no reference to LAC or the Access to Information Act. The provision allows 

Canada to produce historical government documents it already possesses and 

likely already stored in LAC for the purposes of the IAP. However, this provision 

does not purport to capture all new documents produced in the IAP under the 

Privacy Act.  

 

16. Contrary to Canada’s position, the Settlement Agreement contains a number of 

provisions relating to the protection of information created for the IAP. The federal 

privacy legislation conflict with these contractual provisions and obligations. Thus, 

federal privacy legislation cannot apply to IAP documents and records.  

 
17. For instance, section 8 of the Privacy Act permits the disclosure of personal 

information without the consent of an individual. These include providing personal 

information to LAC for archival purposes, providing personal information to any 

person or body for research purposes, or where, in the opinion of the head of the 

institution, the public interest in disclosure outweighs any invasion of privacy.4 

 
18. In addition, after a retention period of 2 years, a federal department may transfer 

their records to LAC for archiving or destruction. The Privacy Act provides that 

documents in the possession of LAC may be disclosed in accordance with the 

regulations to any person or body for research or statistical purposes. This includes 

                                                 
4 Privacy Act, ss. 8(2) (l), (j), (m) 
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the power to disclose any and all personal information 110 years after the birth of 

the individual concerned without any restriction.5 

 
19. The Motions Judge recognized the sensitivity and hardship that may result in the 

release of the IAP records without the consent of IAP Claimants where only federal 

legislation applies:  

 
I pause here to note that it is a matter of concern raised by AFN and 
several others that pursuant to the Access to Information Act, R.S.C. 
1985, c. A-1 and the Privacy Act, R.S.C. 1985, c. P-21, LAC would 
be able to release information to third parties in specific 
circumstances, for example for research for statistical purposes, for 
native claims, or in the public interest. Further, the regulations to the 
Privacy Act provide that an individual’s personal information that is 
transferred to LAC by a government institution may be disclosed for 
research purposes 110 years after the birth of the individual. This 
concerns the AFN because many IAP Claimants are elderly and 
although personal information would not be disclosed while they are 
alive, personal information about them would be disclosed during the 
lifetimes of their children and grandchildren.6 

 
 

20. These types of disclosures are not what the parties of the Settlement Agreement 

bargained for and are contrary to the interests of IAP Claimants.  The AFN submits 

that the confidentiality provisions of the Settlement Agreement must prevail over 

federal legislation. 

B.    IAP DOCUMENTS ARE NOT GOVERNMENT DOCUMENTS 
 

21. Canada and the TRC assert that IAP Records are “government records” under 

Canada’s control, as Canada currently has within its possession copies of the entire 

                                                 
5 Privacy Act, ss. 8(3), Privacy Regulations, s. 6 and 7 
6 Decision at para 15, Joint Compendium of Documents, Vol 1, Tab 4, pgs. 29-30. 
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corpus of the IAP records currently in existence. Canada further asserts that if all 

pre-existing government records that form a significant part of the IAP records are 

documents in Canada's possession "and control", it follows that all additional 

documents created as a result of the IAP will be documents in Canada's possession 

"and control". 

 

22. Canada assertion goes too far and is unfounded.  The Courts have concluded that 

while physical possession is important, it is not the determining factor and 

possession of documents may not always lead to a finding of control.7 

 

23. The IAP is either the commencement or a continuation of litigation.8 Where Canada 

obtains possession of documents as a result of litigation, Canada is limited in how it 

may use such records as a result of the court process or a specific court order and  

those records are not records in control of a government institution. 

 

24. Canada and the TRC further refer to Canada as the administrator of the IAP, as 

Canada is required to provide supports to the Chief Adjudicator through the IRSAS. 

The IAP, however, is not a government program. Rather it is a component of a 

litigation settlement agreement between the multiple parties, given effect through a 

court order. Schedule D provides a customized adjudicative proceeding for the 

resolution of claims of serious physical abuse, sexual abuse or other wrongful acts 

                                                 
7 Ontario (Divisional Court) v. Ontario (Attorney General), 1997 CanLII 3017 (ON CA); documents in the 
possession of individual committee members were not under the control of the Ministry. 
8  Fontaine v. Canada (Attorney General), 2014 ONSC 283, at paras 183-84 Joint Book of Authorities, Vol 
2, Tab 45. 



- 

 

9 

suffered while attending an Indian Residential School covered under the IRSSA. 

The IAP is a private and confidential process.  

 

25. The Chief Adjudicator directs the IAP Secretariat’s operations and oversees all IAP 

hearings. The Chief Adjudicator operates independent of Canada, and under the 

control of the court. The Chief Adjudicator is also accountable to the Oversight 

Committee established by the Settlement Agreement and reports to the Courts on 

all aspects of the operation and implementation of the IAP. 

 

26. The independence of  the Chief Adjudicator was required by the court as a 

precondition of the approval of the Settlement Agreement. In Baxter v. Canada.9 

The Court stated: 

 The autonomous supervisor or supervisory board envisioned by the 
court will have the authority necessary to direct the administration of 
the plan in accordance with its terms, to communicate with the 
supervisory courts and to be responsible to those courts. Simply put, 
it cannot be the case that the "administrator", once directed by the 
courts to undertake a certain task, must seek the ultimate approval 
from Canada. The administration of the settlement will be under the 
direction of the courts and they will be the final authority. Otherwise, 
the neutrality and independence of the administrator will be suspect 
and the supervisory authority of the courts compromised.10 

 
 

27. The independence of the Chief Adjudicator and the IRSAS is relevant in assessing 

whether the IAP Records held by the IAP Secretariat are under AANDC’s control 

and the AFN submits that this is the determinative factor.  

                                                 
9 Baxter v. Canada (Attorney General) 2006 CanLII 41673 (ON SC), Joint Book of Authorities, Vol 1, Tab 
7. 
10 Ibid, at para 39, Joint Book of Authorities, Vol 1, Tab 7. 
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28. The AFN submits that the independence of the Chief Adjudicator and the IAP 

process from AANDC supports the argument that IAP records are not under 

AANDC’s control and therefore not subject to the Privacy Act. 

C.   SETTLEMENT AGREEMENT REQUIRES DESTRUCTION OF IAP RECORDS 
 

29. Canada, the TRC and the NCTR appeal the Motions Judge’s finding that the 

Settlement Agreement contained an implied term that the IAP documents be 

destroyed upon the completion of the process. The cross-appellants argue that the 

express terms of the Settlement Agreement do not permit the destruction of IAP 

Documents. 

 

30. Canada and the TRC assert a correct interpretation of the Settlement Agreement 

would involve the archiving of IAP Records in LAC and that any subsequent 

disclosure of the IAP records be made pursuant to federal Legislation. Canada 

asserts the parties agreed the IAP records would be archived. Thus, the finding of 

an express or implied term that the records would be destroyed was in error. 

 

31. The AFN disagrees with Canada’ assertion. The guarantee of confidentiality was a 

prerequisite requirement for the AFN and other parties to sign the Settlement 

Agreement.11 

                                                 
11 Affidavit of Larry Philip Fontaine, Joint Compendium of Documents, Vol 4, Tab 41, pgs. 1585-1586, 
paras. 15- 17; Affidavit of Sister Bonnie MacLellan, Joint Compendium of Documents, Vol 5, Tab 49, p. 
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32. The AFN submits the Motions Judge was correct in finding that a term of the 

Settlement Agreement was that the IAP records would be destroyed when they 

were no longer necessary for the IAP. The Motions Judge correctly found that the 

parties intended destruction to occur and it is a necessary term to give the 

Settlement Agreement operative effect:  

After a careful review of the background to the IRSSA, it can be 
presumed that the parties intended that the IAP Documents would be 
destroyed after the completion of the IAP. That implied term arises as 
a matter of necessity and to give the Agreement operative efficiency 
because otherwise the IAP’s objective of compensating the survivors 
would fail, and failure is the worst kind of inefficiency.  

Near to absolute confidentiality was a necessary aspect of the IAP. 
Near to absolute confidentiality meant that the IAP Documents would 
be used for the IAP only subject to very limited exceptions that 
necessitated that the documents be retained so that criminals and 
child abusers or those incapable of caring for their children would not 
escape the administration of justice. After these uses were 
completed, the confidentiality would become absolute and the IAP 
Documents would be destroyed. This approach to confidentiality is 
necessary to make the IAP work and this treatment of the IAP 
Documents is also necessary to not re-victimize the Claimants and to 
promote healing and reconciliation between the Claimants and 
Canada.12  

 

33. The Motions Judge correctly rejected Canada’s proposition that claimants knew that 

the IAP records could be retained by Canada and Canada would have sole 

discretion to decide which documents would be destroyed and which documents 

would be archived at LAC. 

 

                                                                                                                                                             
1983, para 39; Affidavit of Rev. Britton sworn May 2, 2014, Joint Compendium of Documents, Vol 4, Tab 
44, p. 1604, para 2. 
12 Decision at paras 325-326, Joint Compendium of Documents, Vol 1, Tab 4, p. 79. Also see para 353, 
p.84. 
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34. Canada and the TRC fail to demonstrate a palpable and overriding error to support 

a request to set aside the Motions Judge’s findings regarding the destruction of IAP 

records. Rather, Canada and the TRC contest the Motion Judge’s finding on the 

assertion that references to the federal legislation should be interpreted in a manner 

that an implied term of destruction is inconsistent with the Settlement Agreement. 

 

35. The AFN respectfully submits that this proposition has no merit. The Motions Judge 

was correct that the parties bargained for strong privacy protections. The AFN 

submits that the interests of the parties during the execution of the Settlement 

Agreement was the destruction of IAP records upon completion of the IAP, or the 

archiving of the IAP records where an IAP Claimant elects/consents to do so.  

 

D.   IMPLIED UNDERTAKING 
 

36. Canada and the TRC challenge the Motions Judge’s finding that the implied 

undertaking applies to IAP documents. Canada argues the implied undertaking is a 

court-made rule that was intended to ensure privacy over documents produced in 

the context of litigation until such time as the documents are produced in open 

court.13  The TRC argues that the deemed undertaking rule only applies to prevent 

the use of documents in other unrelated proceedings and bars production of 

documents exchanged by the parties in the "discovery phase" of a proceeding.14 

 

                                                 
13 Factum of the AGC at para 94. 
14 Factum of the TRC at Paras 80 and 81.  
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37. The TRC further argues that the implied undertaking rule cannot operate as against 

the TRC in respect of documents exchanged between the parties as the 

undertaking does not preclude the use of evidence obtained in a proceeding being 

used in that same proceeding.15  In this respect the TRC relies on the decision in St. 

Anne’s.16  The AFN submits that St. Anne’s #1 is distinguishable on the basis that 

the records in that case related to criminal investigations and trials, which would 

have been subject to the open court principle. The IAP documents are produced for 

a specific purpose in a private adjudicative process. Thus, the implied undertaking 

continues to protect IAP records from being used for any other purpose. 

 

38. The AFN submits that both Canada and the TRC minimize the role of the implied 

undertaking. The Ontario Court of Appeal in Goodman v. Rossi17 applied Mathews 

and Malek’s discovery: 

The purpose of the undertaking is to protect, so far as is consistent 
with the proper conduct of the action, the confidentiality of a party s 
documents. It is in general wrong that one who is compelled by law to 
produce documents for the purpose of particular proceedings should 
be in peril of having those documents used by the other party for 
some purpose other than the purpose of the particular legal 
proceedings and, in particular, that they should be made available to 
third parties who might use them to the detriment of the party who has 
produced them. 18 

 

                                                 
15 Factum of TRC at para 80. 
16 Fontaine v. Canada (Attorney General), 2014 ONSC 283, at paras 183-85, Joint Book of Authorities, 
Vol 2, Tab 45. 
17 Goodman v. Rossi, 1995 CanLii 1888 (ON CA), Joint Book of Authorities, Vol 3, Tab 59. 
18 Ibid, at page 369, Joint Book of Authorities, Vol 3, Tab 59. 
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39. The implied undertaking prohibits much more than the actual use of the documents 

or transcripts themselves. It also protects against the use of any information derived 

from the discovered documents. 

 

40. The Chief Adjudicator argues the common law implied undertaking principle and the 

court’s jurisdiction to prevent collateral use of material produced for its processes, 

applies to situations beyond conventional civil litigation, including criminal 

proceedings, class proceedings, and judicial meditation. The AFN agrees with the 

Chief Adjudicator’s submissions on these points. 

 
41. The IAP, for many students, is the commencement of litigation for abuses they 

suffered as children while attending an Indian Residential School. The details of 

their experiences and the impact it had on their lives, as well as effects of 

intergeneration transmission, is very sensitive personal information. The private 

adjudication provided by the IAP is a benefit to former students of Indian Residential 

Schools and Persons of Interest, some of whom were students themselves. 

 
42. The Motions Judge’s ruling on the applicability of the implied undertaking rule to IAP 

Records was based in principle and law. The implied undertaking’s application 

extends beyond discovery material and this is a necessary and correct finding. It is 

obligation owed to the court for the benefit of those individuals disclosing personal 

information to support litigation. The implied undertaking rule is within the control of 
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the court to enforce,19 as the Ontario Court of Appeal, quoting Prudential Insurance, 

in Goodman v. Rossi stated: 

…the obligation is one which is owed to the court for the benefit of 
the parties, not one which is owed simply to the parties; likewise, it is 
an obligation which the court has the right to control and can modify 
or release a party from. It is an obligation which arises from legal 
process and therefore is within the control of the court, gives rise to 
direct sanctions which the court may impose (viz. contempt of court) 
and can be relieved or modified by an order of the court.20 
 

43. The TRC argues that the implied undertaking does not support record destruction.21 

The AFN submits that there is judicial precedent allowing for the destruction of 

documents to enforce the implied undertaking.22  In Anderson Consulting23 the 

Federal Court held: 

 
There is thus a real threat that the confidentiality of the information 
obtained on discovery will be lost. It is also by no means clear that 
the defendant here has any property rights in the documents: the 
copies were made by the plaintiff and certainly belonged at one time 
to it. Mr. Lester argues that I should infer from the fact that the 
settlement payment included a sum for costs that property in the 
documents thereupon passed to the Crown. I can draw no such 
inference; on the contrary, it seems to me to be far more likely that it 
was an implied term of the settlement agreement that the documents 
would be destroyed or returned in accordance with the wishes of the 
party who had produced them in the first place.24 

 

44. The destruction of the IAP records was recommended by Dr. David Flaherty. Dr. 

Flaherty expressed his opinion that destruction of information is a key component of 

                                                 
19 Juman v. Doucette, 2008 SCC 8, at para 29, Joint Book of Authorities, Vol 4, Tab 70. 
20 Supra, note 17 at p. 370, Joint Book of Authorities, Vol 3, Tab 59. 
21 TRC Factum at Para 82. 
22 Robinson v. Medtronic Inc., 2011 ONSC 3663, at para 28(8), Joint Book of Authorities, Vol 5, Tab 96. 
23 Andersen Consulting v Canada [2001], 2 FCR 324 (TD), Joint Book of Authorities, Vol 1, Tab 4. 
24 Ibid, at para 19, Joint Book of Authorities, Vol 1, Tab 4. 
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privacy protection.25 With respect to the IAP documents, Dr. Flaherty is of the view 

that destruction of the records is necessary to “protect the current and historical 

reputations and privacy interests of the Claimants and any third parties identified in 

the claims records”.26 

 
45. The AFN submits that once IAP records have served their purposes to settle claims 

of abuse and other wrongful acts, the records should be destroyed to protect the 

privacy interests of claimants and third parties identified in the records. The IAP 

records, however, may be achieved with the express consent of IAP claimants, who 

choose to add his/her experience to the historical record.  

 

E.   BREACH OF CONFIDENCE 

 

46. Canada argues that the Motions Judge erred when he concluded that the court 

could order the destruction of the documents because the lAP Documents are 

subject to the law governing a breach of confidence. 

 

47. Canada further asserts that there is no basis in fact or in law for Motions Judge’s 

finding that AANDC's Agreement for the Transfer of Archival Records with LAC was 

a breach of confidence. The AFN respectfully disagrees with Canada’s position. 

 

                                                 
25 Affidavit of David H. Flaherty sworn May 2, 2014, Joint Compendium of Documents, Vol 4, Tab 45, p. 
1634, para 52. 
26 Affidavit of David H. Flaherty sworn May 2, 2014, Joint Compendium of Documents, Vol 1, Tab 45, p. 
1621, para 31. 
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48. The AFN submits that confidentiality and protection of the privacy interests of 

individuals is essential to the implementation and proper functioning of the IAP. 

Without the strict assurances of confidentiality, both Claimants and Persons of 

Interest would not feel comfortable enough to divulge the traumatic events for which 

they are to be compensated.27 

 
49. Confidentiality is also important to address those cases which involve allegations of 

abuse of students by other students. Should the identity of those individuals ever be 

disclosed, there would be severe consequences in First Nations communities, 

where individuals are easily identified. Not only would it affect the individuals 

involved in the IAP, but also their children, grandchildren and other community 

members. 

 

50. The AFN respectfully endorses the following findings of Motions Judge set out in the 

decision under appeal: 

 
The Destruction Order that I shall make does not require an 
amendment to the IRSSA and indeed is an express or implied term 
of the IRSSA. Conversely, the archival of the IAP Documents at LAC 
or at NCTR without the consent of the Claimants would require an 
amendment to the IRSSA. Further, without the consent of the 
Claimants, the archiving would be a breach of the implied 
undertaking and a breach of confidence.28 

 
 

51. In these circumstances, the AFN submits that the appropriate remedy to prevent a 

breach of confidence is the destruction of IAP documents. 

                                                 
27 Decision, at paras. 226-227, Joint Compendium of Documents, Vol 1, Tab 4, p. 66. 
28 Decision, at para 353, Joint Compendium of Documents, Vol 1, Tab 4, p.84. 
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F.   COURT HAS JURISDICTION OVER RECORDS 

 

52. Canada asserts that the Motions Judge erred when he found that the court could 

order the destruction of the documents because the parties had agreed on 

destruction and the court can enforce in rem the parties' bargain.  

 

53. The AFN submits that the Motions Judge was correct in finding that, despite IAP 

documents being the possession of Canada, nothing turns on that conclusion 

because having possession of IAP documents is not determinative.29 

 

54. The AFN respectfully endorse the following findings of Motions Judge relating to its 

in rem jurisdiction: 

 
The IAP Documents are a product of an alternative dispute resolution 
mechanism, and one of the attractions of adjudication outside of the 
court is that the adjudication is private and the open court principle 
does not apply. Under an arbitration agreement, the parties can 
obtain privacy, something not available from the court system, which 
is public and invasive of privacy. The IAP is an alternative dispute 
resolution system, and the parties bargained for privacy and 
confidentiality.30 

 

 

55. The AFN is of the view that certain IAP records, such as the IAP notices of decision, 

contain valuable information that may be of historic value about the Indian 

Residential School system and its legacy. However, the AFN submits that Canada 
                                                 
29 Decision, at para 331, Joint Compendium of Documents, Vol 1, Tab 4, p. 80.  
30 Decision, at para 335, Joint Compendium of Documents, Vol 1, Tab 4, p. 80. 
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cannot have the sole discretion to determine which records may be achieved. To 

allow Canada sole discretion would risk the colouring of the historical record. For 

instance, Canada could destroy the most egregious and horrible accounts 

contained in the IAP records, while keeping those records that contain cases of mild 

abuses for future generations.  

 

56. The AFN submits that First Nations themselves are the proper authority to protect 

the historical record relating to Indian Residential Schools. 

ORDER REQUESTED 
 

The AFN seeks an Order setting aside the Order of August 6th, 2014and that an Order 

be granted for the following: 

(a) IAP documents, Applications, hearing transcripts/audio recordings and 

adjudicated decisions not be destroyed immediately, but be held by the Chief 

Adjudicator for a period of 15 years; 

(b)  IAP records are private and confidential documents, both as a matter of 

contract and a matter of common law and equity;  

(c) For greater certainty, IAP records are neither court records or government 

records; 

(d) IAP records are under the control of the Chief Adjudicator and the Court has 

the in rem jurisdiction to direct how the IAP Records are to be retained, 

archived or destroyed after the IAP is completed; 



(e) For greater certainty and to protect IAP Claimant's rights, the Chief 

Adjudicator shall preserve IAP records for a period of 15 years; 

(f) Confirming an enhanced Notice Plan is to be developed by the NCTR to 

inform Survivors of their rights to archive their IAP records; and 

(g) Claimants do not require the consent of POI and others to archive their IAP 

records. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, THIS n) DAY OF OCTOBER, 

2015 

Stuart Wuttke (LSUC.#52078G) 

Assembly of First Nations 
55 Metcalfe Street, Suite 1600 
Ottawa, ON KIP 6L5 

Tel: (613) 241-6789 
Fax: (613) 241-5808 

Counsel for the Assembly of First 
Nations 
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SCHEDULE B 
STATUTES AND REGULATIONS 

 

Privacy Act, R.S.C. 1985, c. P-21, ss. 3, 8(2)(i), 8(2)(j), 8(3) 
 
3. In this Act, .. 
“personal information” means information about an identifiable individual that is 
recorded in any form including, without restricting the generality of the foregoing, … 
 
but, for the purposes of sections 7, 8 and 26 and section 19 of the Access to Information 
Act, does not include 

(m) information about an individual who has been dead for more than twenty 
years; 
 
8. (2) Subject to any other Act of Parliament, personal information under the control of a 
government institution may be disclosed… 
 

(i) to the Library and Archives of Canada for archival purposes; 
(j)  to any person or body for research or statistical purposes if the head of the 

government institution 
(i) is satisfied that the purpose for which the information is disclosed 

cannot reasonably be accomplished unless the information is provided 
in a form that would identify the individual to whom it relates, and 

(ii) obtains from the person or body a written undertaking that no 
subsequent disclosure of the information will be made in a form that 
could reasonably be expected to identify the individual to whom it 
relates; 

 
  (3) Subject to any other Act of Parliament, personal information under the custody or 
control of the Library and Archives of Canada that has been transferred there by a 
government institution for historical or archival purposes may be disclosed in 
accordance with the regulations to any person or body for research or statistical 
purposes. 
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Privacy Regulations, SOR/83-508, s. 6 
 
6.  Personal information that has been transferred to the control of the Library and 
Archives of Canada by a government institution for archival or historical purposes may 
be disclosed to any person or body for research or statistical purposes where 
 

(a) the information is of such a nature that disclosure would not constitute an 
unwarranted invasion of the privacy of the individual to whom the 
information relates; 

(b)  the disclosure is in accordance with paragraph 8(2)(j) or (k) of the Act; 
(c)  110 years have elapsed following the birth of the individual to whom the 

information relates; or 
(d)  in cases where the information was obtained through the taking of a census 

or survey, 92 years have elapsed following the census or survey containing 
the information. 
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To:  Farris, Vaughan, Wills & Murphy LLP 
  PO Box 10026, Pacific Centre South 

25th Floor, 700 W Georgia Street 
Vancouver, BC, V7Y 1B3 

 
Joseph Arvay, Q.C. 
Catherine J. Boies Parker 
Counsel for the Chief Adjudicator of the IAP 
 
Tel: 416-865-2949 
Fax: 416-865-9010 
 

And To:   Attorney General of Canada 
       Department of Justice 
        Ontario Regional Office 

The Exchange Tower 
130 King Street West, Suite 3400 Box 36 
Toronto, ON  M5X 1K6 

   
  Gary Penner 

Diane Fernandes 
Counsel for the Government of Canada 

   
      Tel: (416) 973-9268 
       Fax: (416) 973-2319 
 
 
And To: Vincent Dagenais Gibson LLP 
  60 Rue Dalhousie Street, Suite 400 
  Ottawa, ON K1N 7E4 
 
  Charles Gibson 
  Ian Houle 
  Albertos Polizogopoulos 
  Counsel for the Sisters of St. Joseph of Sault Ste. Marie 
 
  Tel: (613) 241-2701 
  Fax: (613) 241-2599 
 
 
And to: Falconers LLP   

 Barristers-at-Law 
 10 Alcorn Avenue, Suite 204 
 Toronto, ON, M4V 3A9 
       
 Julian N. Falconer     
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 Julian K. Roy   
 Junaid K. Subhan 
 Counsel for the Truth and Reconciliation Commission 
 
 Tel: (416) 964-0495 
 Fax: (416) 929-8179 

 
 
And To: Lavery, de Billy 
  1 Place Ville Marie, Suite 4000 
  Montreal, QC H3B 4M4 
  
  Pierre Baribeau 
  Mary Delli Quadri 
  Counsel for the Nine Catholic Entities 
 
  Tel: (514) 877-2965 
  Fax: (514) 871-8977 
 
 
And To: McKercher LLP 
  374 Third Avenue South 
  Saskatoon, SK S7K 1M5 
 
  Michel Thibault 
  David Stack 
  Janine Harding 
  Counsel for the 22 Catholic Entities 
 
  Tel: (306) 664-1331 
  Fax: (306) 653-2669 
 
 
And To: Field Law 
  2000-10235 101 ST NW 
  Edmonton, AB T5J 3G1  
 

Dan Carroll 
Tel: (780) 423-7614 
Fax: (780) 428-9329 

 
 
And To: Peter Grant & Associates 
  900-777 Hornby Street 
  Vancouver, British Columbia V6Z 1S4 
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  Peter Grant 
  Diane Soroka 
  Sandra Staats 
  Independent Counsel 
 
  Tel: (604) 685-1229 
  Fax: (604) 685-0244 
 
 
And To: Joanna Birenbaum, Barrister & Solicitor 
  30 St. Clair Avenue West, 10th Floor 
  Toronto, ON M4V 3A1 
 
  Joanna Birenbaum 
  Counsel for the National Centre for Truth and Reconciliation 
   
  Tel: (416) 969-3504 
  Fax: (416) 968-0325 
 
 
And To: Privacy Commissioner of Canada, Intervener 
  Office of the Privacy Commissioner of Canada, 
  Legal Services 
  30 Victoria Street, 1st floor 
  Gatineau, QC  K1A 1H3 
 
  Kate Wilson 
  James Nowlan Regan Morris 
 
  Tel: (819) 994-5878 
  Fax; (819) 994-5863 
 
 
And To:  The Registrar of this Honourable Court 
  Court of Appeal for Ontario 
  130 Queen Street West 
  Toronto, ON  M5H 2N5 
 
  Tel: (416) 327-5020 
  Fax: (416) 327-5032 
   

Parties upon whom service is no longer required 
 

Court Counsel 
Brian Gover 
Stockwoods LLP 
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TD North Tower 
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P.O. Box 140 
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