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PART I — OVERVIEW OF ISSUES

1. The issues raised on these cross appeals are set out in the Factum on Appeal of the

Independent Counsel filed July 21, 2015.

PART II - THE FACTS

2. Independent Counsel rely on the facts as set out in their July 17 2015 Factum on
the Appeals and set out the following additional facts in reply to the Facts set out by the
Truth and Reconciliation Cor,nmission (“TRC”™), National Centre for Truth and
Reconciliation (“NCTR”) and Canada.

3. An overarching feature of the Indian Residential School Settlement Agreement
(“IRSSA”) is the protection of the health and safety of the claimants as they divulged
their traumatic and painful experi.ences required by the [IAP.

IRSSA Schedule D, 111, (c); (g) (iii), (iv); (j); (k) (ii1), (iv); Schedule D, Appendix 1V, para.
viii. Joint Compendium of Documents (“JCD”) Vol 1, Tab 24, pp. 332-380

A. Protection of Privacy for Claimants and “Affected Individuals”
4. Another overarching feature of the IRSSA is the protection of the privacy of the
claimants and other individuals.
5. A hyperlink leading to the draft application form was appended to the electronic
version of the IRSSA with the following message:
Click here if you would like to see a draft of the IAP Application Form.
The IAP Application From is a DRAFT only and cannot be printed; a final
version for the form will be made available following the approval and

implementation of the Settlement Agreement.

IRSSA, Schedule III, p. 50 JCD Vol 1. Tab 23, pp. 236-331

6. Neither the Guide nor an}; draft of a guide was any part of the IRSSA or approved

by Court Order.



7.

At the top of every page of the application form is the phrase “Protected B

document when completed” which is the designation given to sensitive personal and

private information which, if compromised, could result in grave injury such as loss of

reputation.

8.

Treasury Board of Canada Secretariat: “Guidelines for Employees of the
Government of Canada: Information Management IM) Basics” JCD Vol 6., Tab
57

The IAP hearing is to be private and confidential. All parties and persons in

attendance, including Canada and the Churches, have to sign a confidentiality agreement

at each IAP hearing to keep the information disclosed at the IAP hearing confidential. A

Claimant receives only a redacted decision which removes “identifying information”

about any alleged perpetrators.

10.

IRSSA, Schedule D, III, (0); JCD Vol 1, Tab 24, pp. 332-380 Fontaine v. Canada,
2014 ONSC 4585,paras. 186-187 (“Reasons”’) JCD Vol 1, Tab 4, pp.26-92

Transcripts of the hearings are only allowed to be produced for limited purposes:

Adjudicators may require a transcript to facilitate report writing, especially since
they are conducting questioning. A transcript will also be needed for a review, if
requested. Proceedings will be recorded and will be transcribed for these
purposes, as well as if a Claimant requests a copy of their own evidence for
memorialization,

IRSSA, Schedule D, I1I, (o) ii (emphasis added) JCD Vol 1, Tab 24, pp. 332-380

Claimants have the option to consent to have the transcript deposited in an archive

developed for the purpose.

IRSSA, Schedule D, I1I, (o) ii JCD Vol 1, Tab 24, pp. 332-380




B. The Mandate of the Truth and Reconciliation Commission Under the IRSSA
11. The IRSSA authorized the TRC to receive statements and documents from former
students, their families, community and all other interested participants, to use them
subject to privacy issues as set out in the IRSSA, and to archive them. The TRC has no
power to compel document production. Participation in all Commission events and
activities is entirely voluntary.

IRSSA, Schedule N, s 2(a)-(¢) JCD Vol 1, Tab 25, pp. 381-392

12. Access to statements made by individuals is restricted except as required by law
or with the express consent of the individual and only for the sole purpose and extent for
which the consent is given.

IRSSA, Schedule N, s. 2(g)(emphasis added) JCD Vol 1, Tab 25, pp. 381-392

13. The TRC cannot make use of personal information or of statements made which
identify a person, without the express consent of that individual.

IRSSA, Schedule N, s. 2(h) (emphasis added) JCD Vol 1, Tab 25, pp. 381-392

14. The TRC shall not, except as required by law, provide to any other proceeding,
or for any other use, any personal information, statement made by the individual, or any
information identifying any person, without that individual’s express consent.

IRSSA, Schedule N, s. 2(j) (emphasis added) JCD Vol 1, Tab 25. pp. 381-392

15. The TRC shall not use or permit access to an individual’s statement made in any
Commission processes, except with the express consent of the individual. After the
expiration of the TRC’s mandate, anyone affected by the IRS legacy can file a personal
statement in the research center, with no time limitation.

IRSSA, Schedule N, s. 10 JCD Vol, Tab 25. pp. 381-392
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16. Canada and the churches are required to provide all relevant documents in their
possession or control for the use of the TRC, subject to the privacy interests of an
individual as provided by applicable privacy legislation.

IRSSA, Schedule N, s. 11 (emphasis added) JCD Vol 1, Tab 25, pp. 381-392

17. Where privacy interests of an individual exist, subject to applicable privacy
legislation and access to information legislation, researchers for the TRC shall have
access to the documents, providing privacy is protected. There is no public right of
access where privacy interests of an individual exist, nor are Canada and the churches
required to transfer these documents to the TRC — they are only required to allow the

TRC’s researchers to have access to them providing privacy is protected.

IRSSA, Schedule N, s. 11 JCD Vol 1, Tab 25, pp. 381-392
18. Section 11 of Schedule N concludes:

Insofar as agreed to by -the individuals affected and as permitted by
process requirements, information from the Independent Assessment
Process (IAP), existing litigation and Dispute Resolution processes may
be transferred to the Commission for research and archiving purposes.
IRSSA, Schedule N, s. 11 (emphasis added) JCD Tab 25 pp. 381-392

19. The TRC is required to comply with the IRSSA conditions, including respect
privacy laws and the confidentiality concerns of participants.

IRSSA, Schedule N, s. 13 JCD Vol 1, Tab 25, pp. 381-392

C. The Mandate of the National Research Centre Under the IRSSA
20. The TRC was mandated under the IRSSA to establish a national research centre,

now called the National Centre for Truth and Reconciliation (“NCTR”) to house its



archives which are to be accessible to the public to the extent that is feasible, taking into
account the relevant law and recommendations concerning privacy.

IRSSA, Schedule N, s. 12 JCD Vol 1, Tab 25, pp. 381-392

D. The Arrangements with the University of Manitoba
21. The documents and material collected by the TRC are defined as “settled property”

in a trust deed signed by the TRC and the University of Manitoba. An administrative
agreement was also signed by the TRC and the University of Manitoba to set out the
ways in which the information would be archived and managed.

22. The Administrative Agreement’s provisions regarding “Access and Privacy”
emphasize making the information as accessible to the public as possible.

Centre for Truth and Reconciliation, Administrative Agreement, paras. 31-35 JCD
Vol 6, Tab 56

23. The TRC confirmed in the Administrative Agreement that it has not reviewed the
Settled Property for the purpose rof assessing which records or information can be made
publicly accessible, instead leaving the University of Manitoba to determine what records
and information can be made publicly available. This violates paragraph 2 of Schedule N
of the IRSSA.

Centre for Truth and Reconciliation, Administrative Agreement, para. 34,;JCD
Vol 6, Tab 56; IRSSA, Schedule N, s. 2 JCD Vol 1, Tab 25, pp. 381-392

24, The Administrative Agreement provides that certain portions of the Settled
Property, including records related to the IAP Process under the IRSSA, may be subject
to particular confidentiality provisions imposed by a court of competent jurisdiction or
otherwise, and the University undertakes to use “all reasonable efforts to protect such

records in accordance with the confidentiality requirements.” The only real protection of



any NCTR documents in accordance with the IRSSA is by an unambiguous and binding
court order such as the Order under appeal. This is even clearer when considering the
NCTR Act which was passed subsequent to the Order under appeal.

Centre for Truth and Reconciliation, Administrative Agreement, para. 36 JCD
Vol 6, Tab 56

25. The Administrative Agreement also provides that the University and the TRC
will work with the Government of Manitoba to ensure the records among the Settled
Property are subject to Manitoba’s Freedom of Information and Protection of Privacy Act,
(“FIPPA”), and “to achieve” any new statutes or amendments to legislation or
regulations necessary to ensure ‘that the Settled Property is not less accessible than it
would be if it were held at Library and Archives Canada. Key provisions of this new
statute are set out below.

Centre for Truth and Reconciliation, Administrative Agreement, para. 33 JCD
Vol 6, Tab 56

E. The National Centre for Truth and Reconciliation Act

26. The National Centre for Truth and Reconciliation Act (“NCTR Act”), which sets
out the privacy legislation applicable to the records housed in the NCTR, was assented to
on June 30, 2015 and came into force on July 13, 2015.

NCTR Act, S.M. 2015, c¢. 2 Schedule B (infra) p.41

27. The NCTR Act had not yet been tabled, and was therefore not before Justice Perell
who relied upon assurances by the NCTR, that it would respect the sensitive and private

nature of the IAP documents.

Reasons, paras. 168-171 JCD Vol 1, Tab 4, pp. 26-92




28. The NCTR Act authorizes the Director of the NCTR to enter into written
agreements with other persons,( governments and entities respecting the collection of
records and information from them which may include restrictions on disclosure of
records or of information contained therein. However the Director is prohibited from
agreeing to restrict disclosures in any agreement concerning records or information
received from the TRC or any pa,rty to the IRSSA. Justice Perell was never informed that
such a limitation on protection of privacy was going to be in the NCTR legislation.

NCTR Act, s5.6(1), 6(2), 6(3) Schedule B (infra) p.41

29. In fact, the Director of the NCTR is authorized to make proactive disclosure, and
to disclose any personal information, including personal health information, contained in
the records to the extent that he considers necessary to fulfill the mandate to ensure the
availability of the records. There is no requirement for the Director to be legally trained.

NCTR Act, s. 7 Schedule B (infra) p.41

30. The NCTR Act authorizes the disclosure of information normally protected under
the Freedom of Information and Protection of Privacy Act (“FIPPA”) and the Personal
Health Information Act (“PHIA”).

NCTR Act, s. 7(2) Schedule B (infra) p.4l; Freedom of Information and

Protection of Privacy Act, C.C.S.M. c. F175, s. 44(1)(e) Schedule B (infra) p.41;
Personal Health Information Act, C.C.SM. ¢. P33.5, 5. 22(2) (o) Schedule B

(infra) p.44

31.  The Director must restrict the proactive disclosure of records and information if
the disclosure would be an unreasonable invasion of an individual’s privacy or if a court
prohibits disclosure. This further demonstrates the need for an unambiguous order
protecting the IAP Documents.

NCTR Act, s. 8(1) Schedule B (infra) p.41




32. In determining whether a’proactive disclosure would be an unreasonable invasion
of an individual’s privacy, the Director must consider all relevant circumstances
including whether the public interest in the disclosure clearly outweighs any invasion of
privacy that could result from the disclosure.

NCTR Act, s. 8(2) Schedule B (infra) p.41

33. The NCTR Act further provides that the person providing information has a right
of access to it and that family members of an individual have the right to receive a copy
of the information if the individual consents or, if the individual is deceased, if the
Director believes that disclosin;g the information would not unreasonably invade the
privacy of the deceased individual or another individual referred to in the record. A
restriction imposed under s. 8 does not affect a request made under this section of the Act.

NCTR Act, s. 11 Schedule B (infra) p.41

34. The restrictions on proactive disclosure do not affect a right of access under Part 2
of FIPPA or Part 2 of PHIA.

NCTR Act, s. 12(3) Schedule B (infra) p.41

F. The Purpose of Archival Storage
35.  The raison d’etre of archives is not to keep information confidential forever; their
purpose is to ensure that information which is deemed to be of historical value is
preserved and made available to the public after a prescribed delay. The first two of six
stated objects of the Library and Archive of Canada are:

(a) to acquire and preserve the documentary heritage;

(b) to make that heritage known to Canadians and to anyone with an

interest in Canada and to facilitate access to it;
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Libraries and Archives of Canada Act, S.C. 2004, c.11, s. 7 Schedule B (infra)
p.4l

36. The same is true of the mandates of the TRC and the NCTR.

Settlement Agreement, Schedule N, para 12 JCD Vol 1, Tab 25, pp. 381-392,
Centre for Truth and Reconciliation, Administrative Agreement, paras. 31-36,
JCD Vol 6, Tab 56: NC'TR Act, ss 3(c), 7,12 Schedule B (infra) p.41

G. Specific Responses to TRC and NCTR “Facts”

37.  The TRC has mischaracterized the goals of the IRSSA as being aimed at
knowledge. In fact, the IRSSA was an attempt to strike a balance between individual
privacy and public knowledge. The balance would be achieved by making disclosure
consensual. The TRC’s and the NCTR’s proposed plan of action would amount to the
re-victimization of survivors, and would render the goals of the IRSSA meaningless.

Reasons, paras. 145, 326 JCD Vol 1, Tab 4, pp. 26-92

38. In paragraph 13, the TRC recognizes the IAP was a distinct, out of court process
created to adjudicate claims of survivors of physical or sexual abuse, or other wrongful
acts while attending residential school but fails to recognize that the IAP, as an out of
court process, was intended to be private and confidential as found by Perell, J..

Reasons, paras. 211, 225-228 JCD Vol 1, Tab 4. pp. 26-92

39.  In paragraph 23, while the TRC relies on the option of a survivor to deposit his or
her transcript in an archive, it then, with no basis in the agreement or law, expands this
option throughout its Factum to all “IAP documents”, with or without the claimants’
consent.

40.  Throughout their factum, the TRC and the NCTR argue that the IRSSA and the

[AP recognize that survivors must have control over their stories. However, the ultimate



result of the TRC’s request would be to strip survivors of the control and possession of
their most personal stories, and deposit them in an archive where they would be
presumptively housed for public access. Such a result is contrary to the promise in the
IRSSA and the promises made to every IAP claimant.

Reasons, paras. 214-227 JCD Vol 1, Tab 4, pp. 26-92

41. The TRC characterized the promises of confidentiality made to the survivors in
the IRSSA as “qualified promises.” The terms of the IRSSA, the Court Orders approving
the IRSSA, the unqualified promise to each IAP claimant at each hearing and the
evidence of survivors on this application demonstrate that there was no limit or
qualification whatsoever to these promises.
Factum of the TRC, paras. 52, 58

42.  The TRC argues that immediate destruction of the IAP documents would make it
impossible for a survivor to transfer any documents beyond the application, transcript,
and decision. This demonstrates the TRC’s misunderstanding of the nature of documents
actually involved in an IAP hearing. Any of the other “mandatory documents” would be
accessible to a survivor at any point during his life time, subject to a simple request from
the survivor. These documents include medical records, workers’ compensation records,
and education records; none of which would be automatically inaccessible after the
destruction of the IAP documents.

Factum of the TRC, para. 54; IRSSA, Appendix VII of Schedule “D”JCD Vol 1
Tab 24, pp. 332-380; Affidavit of David H. Flaherty, para. 12 JCD Vol 4, Tab 45,

pp. 1605-1647
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PART III - LEGAL ARGUMENT

A. The IRSSA’s Handling of Documents Depends on Their Source
43, In order to address the Cross-Appeals of the TRC, Canada and NCTR, it is
important to appreciate how the parties to the IRSSA and the approving Courts dealt with
three different categories of documents or information which may find their way to the
TRC:

a) historical and archival documents;

b) statements and documents gathered within the context of TRC events;

¢) documents created by the IAP such as the application form, audio recordings of

hearings, transcripts of hearings and decisions (“IAP Documents™).
44. The IRSSA provides specific treatment for each of the three types of documents.
Although only the IAP Documents are at issue here, it is helpful to compare the IRSSA
treatment of each category. The IRSSA sets out which entities may take possession of
each type of document, and also the conditions under which it may take possession and
the uses to which the documents may be put.

a) Historical and Archival Documents

45.  The first category - historical and archival documents - were already in the
possession of Canada and the churches at the time of the signing of the IRSSA. Church
documents were to be transferred to Canada. As these documents were already under
Canada’s control, or were to be placed under Canada’s control, federal legislation — The
Privacy Act’, The Access to Information Act* and The Library and Archives Canada Act’

(“the federal privacy legislation™) applied to them.

'R.S.C. 1985 c. P-21
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46. As a result, in searching for and disclosing information contained in the historical
documents concerning the claimant’s attendance at a school, and in providing
information about alleged perpetrators, Canada is required to black out the names of other

students or other individuals named in the documents in accordance with the Privacy Act.

IRSSA, Schedule D, Appendix VIII JCD Vol 1, Tab 24, pp. 332-380
47. This is the only reference to federal privacy legislation in the entire IAP process
set out at Schedule D of the IRSSA.
48. The first three paragraphs of s. 11 of Schedule N of the IRSSA set out how
historical and archival material may be accessed by the TRC. The provision of these
documents is subject to the privacy interests of an individual as provided by “applicable
privacy legislation”.

IRSSA, Schedule N, s. 11 JCD Vol 1, Tab 25, pp. 381-392

b) Statements and Documents Gathered Within the Context of TRC

Events

49. The second category of documents and information consists of documents given
to the TRC and statements made by individuals, generally at TRC events. Although the
TRC is specifically mandated to collect these statements, it cannot use or permit access to
an individual’s statement made in any TRC process except with the express consent of
the individual and only for the sole purpose and extent for which consent was
granted. Nor can it make use of personal information or of statements made which
identify a person without the express consent of that individual, record the names of

person identified of having committed some wrongdoing unless that person has been

2R.S.C. 1985 ¢. A-1
3S.C.2004¢. 11
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convicted for the alleged wrongdoing or provide any personal information, statement
made by the individual or information identifying any person for any other use without
that individual’s express consent.

IRSSA, Schedule N, s. 2(g) (h), (), (), s. 10(C) JCD Vol 1, Tab 25. pp. 381-392

c) The IAP Documents

50. The third category of documents is that of the IAP Documents. The IRSSA only
allows the TRC to receive copies of the IAP Documents subject to two pre-conditions — it
must be agreed to by the “individuals affected” and it must be “permitted by process

requirements”.

IRSSA, Schedule N, s. 11 JCD Vol 1, Tab 25, pp. 381-392

B. Further Restrictions on the TRC’s Ability to Disclose or Use Documents

51.  The powers, duties and ‘procedures of the TRC are set out in paragraph 2 of
Schedule N of the IRSSA. These provisions govern all aspects of the TRC’s activities.
The use of any documents or statements is subject to a number of restrictions to guard the
privacy of any individual mentioned.

IRSSA, Schedule N, para: 2(g), (h), (i), ) ICD Vol 1, Tab 25, pp. 381-392

C. “Process Requirements” Regarding the IAP Documents:

(a) The Application Form

52.  The process requirements in regard to application forms are those set out in
Schedule D. App. II, para. iv. Copies of the application form are to be made only when
absolutely necessary and all copies other than those held by the government are to be
destroyed at the conclusion of the matter unless the Claimant asks that others retain a

copy or counsel is required to retain a copy to comply with professional obligations.

13



IRSSA, Schedule D, Appendix II, para iv quoted in Reasons, para. 178 JCD Vol 1
Tab 4, pp. 26-92

53. The retention of the application form by Canada or by any other person is
conditioned by the other paragraphs of that section. Canada and the churches can only
share the application form with those who need to see it to assist them with their defences.

IRSSA, Schedule D, Appendix I, para iv JCD Vol 1, Tab 24, pp. 332-380

54. The third bullet in that section is written broadly so as to encompass not only
Canada and the churches, but also “each person” with whom the application form is
shared. The reference to counsel for any party shows that the third bullet goes beyond
Canada and the churches. It is submitted that the plain meaning of “each person”
includes not only counsel for any party but also anyone who may be asked by the
claimant to retain a copy. All must agree to respect its confidentiality.

IRSSA, Schedule D, Appendix I, para iv JCD Vol 1, Tab 24, pp. 332-380

55. Canada and the churches are precluded from depositing the application forms in
any archive. Lawyer-client confidentiality precludes legal counsel for any party from
sharing it with anyone. Any person who is asked by a claimant to retain a copy is also
required to respect its confidentiality. There is no provision in the IRSSA which allows
for the deposit of an application form in any archive where it may eventually be accessed
by anyone other than those mentioned in this paragraph.

IRSSA, Schedule D, Appendix II, para iv JCD Vol 1, Tab 24, pp. 332-380

56. Therefore even with the consent of the “individuals affected”, application forms
cannot be deposited in an archive because the process requirements set out in the above-

mentioned paragraph do not permit it.
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IRSSA, Schedule D, Appendix II, para iv JCD Vol 1, Tab 24, pp. 332-380;
IRSSA, Schedule N, s. 11 JCD Vol 1, Tab 25, pp. 381-392

57. This condition makes sense as the application forms contain information which
has not been tested or verified in any way and they may contain errors which could be
prejudicial to innocent people or their descendants or their communities.

Affidavit of Phil Fontaine, paras. 15, 25, 26 JCD Vol 4, Tab 41, pp. 1580-1588;
Reasons, paras. 215-216 JCD Vol 1, Tab 4, pp.26-92

58. To the extent that Perell, J. included application forms as being potentially
archived with the consent of the claimant under the IRSSA, he was in error. The
“process requirements” of the IRSSA, in effect, prohibit the archiving of application
forms.

59. In the alternative, if this Court finds that Perell, J. was correct in deciding that
application forms may be deposited in an archive, this can only be done with the consent
of all individuals affected — not just the claimants.

(b) Audio Recordings and Transcripts of Hearings

60. In Schedule D, under the section entitled “Privacy”, there are two paragraphs
which must be read together. The first states that hearings are closed to the public and
that all parties are required to sign agreements to keep information disclosed at a hearing
confidential, except their own evidence, or as required within this process or as required
by law.

IRSSA, Schedule D, I, (0)(i) JCD Vol 1, Tab 24, pp. 332-380

61. The second paragraph deals with audio recordings and transcripts. Proceedings
are to be recorded for the purpose of being transcribed:

a) if an adjudicator requires a transcript to facilitate report writing;
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b) if a transcript is required for a review; or

c¢) if a Claimant requests a copy if his own evidence for memorialization or if he
wants the transcript deposited in an archive developed for that purpose.

IRSSA, Schedule D, II, (0) (ii) JCD Vol 1, Tab 24 pp. 332-380

62.  Proceedings are recorded only for the purpose of providing transcripts for the
limited number of instances in which a transcript may be required. They are not recorded
in order to be deposited in an archive and they cannot be used for any purpose other than
to provide for transcripts in the limited circumstances set out in this paragraph.

63. Audio recordings can therefore not be deposited in an archive by anyone — not
even by claimants who can only request that a transcript be deposited in an archive.,

64. This is understandable when one considers that in addition to a description of the
details of the abuse suffered, an audio recording can contain all the information about a
claimant’s health, psychological problems, incarceration records and many other
extremely personal details as well as information about alleged perpetrators and other
individuals at the school. There is no way to redact an audio file and if audio files were
deposited in an archive where they will eventually be accessible, it would defeat the
whole purpose of the IAP confidentiality provisions in the IRSSA.

65.  As for transcripts, only a claimant is able to request that a transcript be deposited
in an archive and even claimants cannot do so without the consent of “all affected
individuals”. Any transcript deposited, even with consent, would have to be redacted and
anonymized. Perell, J. was correct in requiring redaction, without which no IAP

Documents, including transcripts, can be deposited in an archive.

IRSSA, Schedule N, s. 2(h)() (j), s. 11 JCD Vol 1, Tab 25, pp. 381-392; Order of
Perell, J., Feb. 10, 2015, (“Order”) para.4(c) JCD Vol 1, Tab 3. pp. 16-25
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() IAP Decisions
66.  Again, under the heading of “Privacy”, the IRSSA makes specific provisions to
ensure confidentiality of decisions. Claimants are to receive a copy of the decision which
must be redacted to remove “identifying information” about alleged perpetrators. The
redaction of identifying information requires more than the removal of the name, it also
requires removing any information which could be used to identify the individual.

IRSSA, Schedule D, II (0) JCD Vol 1, Tab 24, pp. 332-380

67. Obviously this is not done to hide the identity of the alleged perpetrator from the
claimant — it is done to ensure that the identity of the alleged perpetrator cannot be
disclosed to third parties, even inadvertently.

68.  Again, the deposit of a decision in an archive would require the consent of all
“individuals affected”.

IRSSA, Schedule N, s. 11 JCD Vol 1, Tab 25, pp. 381-392

D. The Bargain Struck by the Parties to the IRSSA

69. Perell, J. was correct in fact and in law when he found:

There is certainly no express language in the IRSSA that told the Claimants and
Defendants that in addition to necessary and predictable exceptions to
confidentiality for criminal proceedings and current; i.e. imminent, child welfare
proceedings, their AP Documents would be archived at LAC, where pursuant to s.
8(3) of the Privacy Act their personal information may be disclosed in accordance
with the regulations to any person or body for research or statistical purposes.
This is not the high degree of confidentiality that the parties bargained for.

Reasons, para. 317 (emphasis added) JCD Vol 1, Tab 4, pp. 26-92

70.  As set out above, the parties to the IRSSA agreed to specify the way in which the
documents, including IAP Documents, are to be handled, who may have access to them

and the limits on what may be done with them. The parties further agreed that if, and

17



only if, the necessary consents were obtained, transcripts could be filed, not in LAC, but
in an archive developed for the purpose.

IRSSA, Schedule D, III, (0) ii JCD Vol [, Tab 24, pp. 332-380

71, In other words, all parties, including Canada, agreed that it would not be
“business as usual” and that the documents were to be handled in the specific ways set
out in the IRSSA,

E. Canada’s Interpretation of the IRSSA is in Error

2% A.G. Canada (“Canada”) argues that the IRSSA was structured with federal
privacy legislation in mind. While arguably correct in regard to the archival documents,
it is certainly not true of IAP Documents. Canada can offer no evidence in support of
their assertion other than some text from an IAP guide which is not part of the IRSSA or
the Court Orders.

See Factum of Independent Counsel on the Appeals, filed July 17, 2015; IRSSA, s.
1.09, 18.06 JCD Vol 1, Tab 23. pp. 381-392

73. Canada ignores the clear distinction in regard to the IRSSA’s treatment of various
categories of documents and blends the historical and archival documents category with
the IAP document category in order to argue that all documents are in its possession and
control.
Canada, Factum, para. 43

74. Canada may have “possession” of the IAP Documents within the Settlement
Agreement Operations Branch (“SAQ”) as found by Perell, J. However, the SAO is the
government entity responsible for representing Canada at IAP hearings and performing

Canada’s document disclosure obligations. In other words, the SAO is the entity which
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carries out Canada’s role as Defendant in the IAP. As such, Canada holds the IAP
Documents under an implied undertaking, as correctly found by Perell, J.

Reasons, paras. 47, 48, 59, 292, 329 ff. JCD Vol 1, Tab 4, pp. 26-92

75. Perell, J. also stated that Canada has “possession” through the Secretariat which,
although for some administrative purposes is a branch of the Department of Aboriginal
Affairs and Northern Development Canada (“AANDC”), is actually autonomous of
Canada for the purpose of the IAP’s adjudicative function, where the Secretariat is under
the command of the Chief Adjudicator who is a court appointed official recruited by the
Oversight Committee (“OC”). The Secretariat’s possession overlaps that of the SAO, but
access to the IAP documents differs for the two entities. At the time of the approval of
the IRSSA, the Secretariat was not connected to AANDC. When it was later asked to be
connected, that was solely for administrative purposes and there was no suggestion that
that administrative change would impact the IAP Documents held by the Secretariat.

Affidavit of J. Trueman, paras. 9-17 JCD Vol 3, Tab 34, pp. 903-1287; Reasons,

paras. 44, 47 JCD Vol 1, Tab 4, pp. 26-92

76. Canada provides human resources for the Secretariat and the SAO, The use of the
phrase “Protected B when completed” on IAP Documents dictates how those employees
must safeguard the information ‘contained in the documents for the time during which
they are in possession of the IAP Documents. The use of the term “Protected B” does not
have anything to do with the way documents are retained and/or archived under the
federal privacy legislation. Indeed the term “Protected B” does not occur in that

legislation.
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Reasons, para. 41 JCD Vol 1, Tab 4, pp. 26-92;Treasury Board of Canada,
Operational Security Standard; see also federal privacy legislation Schedule B
infra) p.41

77. “Possession” and “control” are distinct legal concepts. It is the terms of the
IRSSA, not one party to the IRSSA, Canada, which determine who may have access to
the IAP Documents, under what circumstances they may have access, and what may be
done with them. This led Perell, J. to reject Canada’s assertion, made here as in the court
below, that the IAP Documents are under the control of Canada — a necessary
prerequisite to the application of the federal privacy legislation. Perell, J. correctly
interpreted the terms of the IRSSA and did not err in fact or in law in concluding:

[...] So, in my opinion; the IAP Documents are not under the control of a

government institution; rather they are under the control of various supervisory

bodies, including ultimately the court under the IRSSA.

Reasons, paras. 59, 319 JCD Vol 1, Tab 4. pp. 26-92

78. In Canada (Information Commissioner) v. Canada (Minister of National Defence)
the Supreme Court of Canada held that a decision on whether documents are in fact under
the control of a government institution, provided it is not premised on a wrong legal
principle and absent overriding and palpable error, is entitled to deference by a reviewing
court. As long as the conclusions reached by Perell, J. on the issue of control were open
to him on the record and consistent with the IRSSA, which they were, they are entitled to
deference.

Canada (Information Commissioner) v. Canada (Minister of National Defence),
2011 S.C.C. 25 at para s. 23, 64 JBA Vol 1, Tab 19

79. The Supreme Court of Canada also approved of the following principle:
[...] The contents of the records and the circumstances in which they came into

being are relevant to determine whether they are under the control of a
government institution for the purposes of disclosure under the Act.
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Canada (Information Commissioner), supra, para 48 (emphasis added)
80. Perell, J. carefully considered both the contents of the IAP Documents and the
circumstances of their creation, including the devastating impact on the claimants and
their communities if JAP Documents were disclosed, and correctly concluded that the
parties to the IRSSA had not bargained for the disclosure which would inevitably occur if
the federal privacy legislation applied. In this, he made no palpable or overriding error of
fact and his decision should be upheld.

Reasons, paras. 209-224, 317 JCD Vol 1, Tab 4. pp. 26-92

81. In para. 8 (¢ ), Canada argues that Perell, J. erred by ordering a partial application
of the federal privacy legislation to the IAP Documents during the retention period. It is
the order under appeal not the Reasons. Perell, J.’s Order makes no mention of and does
not apply partially or otherwise, federal privacy legislation .

Canada, Factum, paras. 8(c), 52-54; Courts of Justice Act, R.S.0. 1990, c. C.43, s.
6 Schedule B (infra) p.41

82. Rather, the court carefully and accurately delineated the way in which the IAP
Documents, the JAP Retained Documents and the IAP Redacted Documents, as these
terms were defined in his Orde}, should be handled given the multiple guarantees of
privacy and confidentiality in the IRSSA.

83. Had he made the federal privacy legislation applicable, information from the IAP
Documents could have been disclosed during the fifteen year retention period, in some
cases without the consent of claifnants or anyone else, in accordance with that legislation.
Instead, Perell, J. correctly ordered that the IAP Documents and IAP personal

Information, as he defined them, “are private and confidential and may not be used or

21



disclosed by anyone for any purpose” other than as set out in his Order. This shows
clearly that he did not make the federal privacy legislation applicable to the IAP
Documents, in whole or in part, or for any length of time. Had he concluded that the
federal legislation applied he would have, in effect, amended the IRSSA regarding the
confidentiality and protection of the documents.

Order, para. 1 JCD Vol 1, Tab 3, pp. 16-25

84.  Perell, J. correctly found that the Agreement between AANDC and LAC for the
transfer of IAP Documents constituted a breach of confidence. The parties to the IRSSA,
including Canada, agreed to the special treatment of IAP Documents because the transfer
of documents to an archive would inevitably result in the disclosure of personal
information in accordance with the federal privacy legislation. For that reason, the
parties to the IRSSA agreed on the specific manner in which these documents were to be
treated and on the pre-condition of necessary consents for the transfer of IAP documents
to an archive “created for that purpose”.

85. At paragraph 93 of its factum, Canada argues that the parties did not agree to
institute any mechanism by which alleged perpetrators or other affected parties could
consent to the release of information about themselves. It is equally true that no
mechanism for obtaining the consent of claimants was set out in the IRSSA. This is why
Perell, J. ordered a notice program, the details of which are yet to be decided by way of a
further Request for Directions. The parties to the IRSSA, including Canada, implicitly
accepted that a specific mechanism to confirm if there was consent would need to be
developed after the IRSSA approval. That does not mean that the clear provisions of the

IRSSA requiring consent can be ignored or, in effect, re-written.
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F. The TRC and the NCTR Have Misconstrued the IRSSA and
Overstepped Their Mandates

86. The TRC and the NCTR are not parties to the IRSSA and are not in a position to
argue the parties’ intentions.

87. The TRC has mis-categorized the issue before this court as “whether the
documents that describe the very worst of the Indian Residential School abuse, more
than 37,000 survivor stories, ought to be preserved or destroyed.” On the contrary, the
real issue in this appeal is whether the guarantees in the IRSSA made to 37,000
claimants, that their personal stories of sexual and physical abuse would be kept
confidential, would never be disclosed without their consent, and would remain their
stories to tell, are to be upheld.

88. Contrary to the TRC’s assertion regarding the “perceived threat” of involuntary
public disclosure, the likelihood ‘of disclosure is a very real, very live threat both under

the federal privacy legislation and under the NCTR Act.

TRC Factum para.3; Privacy Regulations, SOR-83-508 s. 6 Schedule B (infra)
p.45; NCTR Act, s. 6-8 Schedule B (infra) p.41

89.  The NCTR Act was only[ recently passed and came into force on July 13, 2015.
For that reason, Perell, J. had no opportunity to consider it. Its most important provisions
are set out in Part II — The Facts, above.

90. In paragraph 6 of its factum, the TRC asserts that the IRSSA developed a
process, in parallel to the IAP, whereby the very information shared in the course of an
IAP claim could be made publicly accessible in the NCTR. This demonstrates a
fundamental misunderstanding of the separate roles of the two completely separate

processes - the IAP and the TRC. It also demonstrates the TRC’s apparent
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misunderstanding of its own obligations to protect privacy even in its own information

gathering process.

IRSSA, Schedule N, s 2(g), (h), (i), (j) JCD Vol 1. Tab 25. pp. 381-392

91.  Neither the TRC nor the NCTR has an automatic right to receive any of the IAP
Documents. The TRC may only receive information from the IAP, existing litigation
and Dispute Resolution processes “insofar as agreed to by the individuals affected and as
permitted by process requirements”, as set out above. If information from the IAP is
transferred to the TRC in accordance with Schedule N, s. 11, then the provisions of
Schedule N, s. 2, also reinforce the confidentiality of this information.

IRSSA, Schedule N, s. 2, 11 (emphasis added) JCD Vol 1, Tab 25, pp. 381-392

92.  Nothing in the IRSSA allows the TRC to archive any IAP information with the
NCTR without ensuring that the provisions safeguarding privacy and requiring consent of
all individuals identified in the iﬁformation are respected. Unfortunately, it appears that
the TRC overstepped its mandate and transferred documents to the University of
Manitoba without the necessary consents.

IRSSA, Schedule N, s. 2 JCD Vol 1, Tab 25, pp. 381-392; Centre for Truth and
Reconciliation, Administrative Agreement, para. 34 JCD Vol 6, Tab 56

93. In effect, the TRC and NCTR ask this Court to disregard the fact that the parties
to the IRSSA only agreed to the creation of the TRC and an archive (the NCTR) on the
basis of strict limits on their respective mandates, the ways in which they may receive
information and the uses they may make of that information. Rather the TRC and the

NCTR ask this Court to amend the scope of their mandates without the agreement of the
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Parties to the IRSSA. Justice Perell rejected that argument and was correct in law to do
SO.

94.  The TRC argues as though the “IAP” is an entity with the ability to transfer
information. It is not the IAP making the transfer - the IAP is a process, not a person or
an entity capable of transferring information. Section 11 of Schedule N governs the
transfer of information from the IAP to the TRC. The information arising from the IAP,
existing litigation and Dispute Resolution would have to be transferred by an individual
or an entity and section 11 of Schedule N clearly establishes which of those can make
such a transfer, and under what circumstances such a transfer may be made.

Factum of the TRC, paras. 106-107; IRSSA, Schedule N, s. 11 JCD Vol 1, Tab 25,

pp. 381-392

95. The TRC and the NCTR argue, in effect, that because claimants may tell their
stories outside of an IAP hearing, there are no restrictions whatsoever on their ability to
transfer their own transcripts to an archive or to name the persons who allegedly abused
them in any setting of their choice.
Factum of the TRC, paras. 106-107; Factum of the NCTR, paras. 39-49

96.  The Parties to the IRSSA agreed that claimants can tell their stories directly to the
TRC or deposit their stories with the NCTR. The TRC has had five years and the NCTR
has an unlimited amount of time in which to encourage claimants to tell their stories
directly to them, in which case the strict provisions on privacy contained in the IRSSA
will apply. Over 6000 individuals have chosen to make statements to the TRC and the
uses to which those statements can be put are strictly governed by the IRSSA. For
example, the TRC is expressly precluded from recording the names of any persons

alleged to have committed some wrongdoing unless that person has been convicted of the
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alleged wrongdoing. The assertion by the TRC that the IRSSA provided a parallel
process in which the “very information shared in the course of making an IAP claim
could be made publicly accessible in the NCTR” was properly rejected by Perell J.

IRSSA, Schedule N, ss. 2, C, 11, 13 JCD Vol 1, Tab 25, pp. 381-392: TRC
Factum, para. 6; Reasons, para.19 JCD Vol 1, Tab 4, pp. 26-92

97. Further, if claimants who choose to make statements to the TRC or the NCTR
sometimes choose to divulge only limited information, that is their choice and it should
be respected.

Affidavit of Jane Doe, paras. 17-22 JCD Vol 4, Tab 38, pp. 1550-1559; Reasons,
paras. 217-221 JCD Vol 1, Tab 4, pp. 26-92

98. Claimants are not free to have their transcripts deposited in any archive other than
an archive developed for the purpose.

IRSSA, Schedule D, 111, (0) i1 JCD Vol 1, Tab 24, pp. 332-380

99. The NCTR’s allegation at para. 11 of its factum, that claimants are being gagged
reflects the NCTR’s failure to understand both its own mandate and that the IRSSA is the
source of that mandate. The parties to the IRSSA agreed that the information arising out
of the IAP would be handled in.very specific ways in order to protect all individuals —
whether claimants, alleged perpetrators or others — from having their personal
information disclosed without their consent.

100.  Justice Perell had ample evidence before him and did not err in fact or in law
when he concluded that the IAP would not have been able to function without those
guarantees of confidentiality. This finding of fact is not being challenged on the grounds
of overriding or palpable error of fact.

Reasons, paras. 126-145, 226-227 JCD Vol 1, Tab 4, pp. 26-92
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101.  The parties to the IRSSA contemplated the possibility of some information from
the IAP being transferred to the TRC, only insofar as agreed to by affected individuals
and in accordance with process requirements where it would also be subject to the strict
privacy rules which govern the TRC’s mandate. At the end of its mandate, the TRC
could then archive its documents with the research centre it established (the NCTR), only
in accordance with the IRSSA privacy rules governing the TRC which rules also bind the
NCTR.

102.  The terms of Schedule N to the IRSSA are very clear. No personal information or
any information identifying any person can be provided for any other proceeding or for
any other use without the consent of that individual.

IRSSA, Schedule N, s. 2(g)(h)(1)(§), 3(d)) JCD Vol 1, Tab 25, pp. 381-392

103.  The transfer of the TRC’s archives to the NCTR is subject to the guarantees of
confidentiality which condition the exercise of all powers and duties of the TRC.

IRSSA, Schedule N, s. 2 JCD Vol 1. Tab 25. pp. 381-392

104.  Unfortunately, despite the assurances made to Justice Perrell and the claims made
to this Court, the arrangements made with the University of Manitoba and the NCTR Act
do not ensure confidentiality or reflect the preconditions set out in the IRSSA.

105.  Although the TRC and the NCTR refer to certain arrangements they have made
with the University of Manitoba including representation of aboriginal peoples in the
governing structures, no committee, no matter how expert or well-intentioned, can
replace the required IRSSA conditions of individual consent to the release of personal
information. In short, any agreement between the TRC, the NRTC and/or the University

of Manitoba cannot over-ride the IRSSA’s clear prohibition that no document and no
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information identifying any person can be provided for any use, without that
individual’s express consent.

IRSSA, Schedule N, s. (2)(j) JCD Vol 1, Tab 25, pp. 381-392

106. The NCTR further exceeds its mandate and appears to want to bypass the IRSSA,
arguing that this Court should order the transfer of an entire set of un-redacted transcripts,
subject to an order that they be de-identified by the NCTR. To do so would require this
Court to re-write the clear terms of the IRSSA. Any such amendment would require the
unanimous consent of all Parties and the approval of the nine approving Courts to the
Agreement.

NCTR Factum, para. 75
107. In light of the apparent view of the NCTR that it can, in effect, ignore or minimize
the preconditions of consent to archiving and disclosure of documents it receives from
the TRC and the fact that the only restriction on disclosure of such documents under the
NCTR Act is that disclosure can be restricted by Court order, it is essential that this Court
make an Order to ensure that the terms of the IRSSA are respected, particularly given the
terms of the NCTR Act.
108. Far from ensuring that the confidentiality required by the IRSSA will be respected,
the NCTR Act allows the Director of the NCTR to make proactive disclosures of any
personal information, including medical information, if he considers that the public
interest in having the information disclosed outweighs the invasion of a person’s privacy.
This is in complete contravention of the IRSSA which requires consent to disclosure.

NCTR Act, s. 7, 8 Schedule B (infra) p.41; IRSSA, Schedule N, s. 2(g)(h)(1)(j)
JCD Tab 25 pp. 381-392
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109. In addition, personal information may be made available to the family of a
deceased individual even though that individual may not have wanted anyone, including
his family, to have access to this information.

NCTR Act, s. 11 Schcdulé B (infra) p.41; Affidavit of E.K., para.18 JCD Vol 4

Tab 40, pp. 1571-1579; Affidavit of Jane Doe, para. 21 JCD Vol 4, Tab 38, pp.
1550-1559; Affidavit of N.B.H., para. 31 JCD Vol 4, Tab 37, pp. 1541-1549

110.  Under the terms of the NCTR Act, the NCTR is precluded from making a
commitment to restrict disclosure of records or information contained in the records it
receives from the TRC or any party to the IRSSA. So, for example, the NCTR cannot
commit to respect the restrictions on the use and disclosure of information designed by
the parties to the IRSSA and set out in s. 2 of Schedule N.

NCTR Act, ss.6(1), 6(2), 6(3) Schedule B (infra) p.41; IRSSA. Schedule N, s. 2, s.
10(C) JCD Vol 1, Tab 25; pp. 381-392

111.  The NCTR Act appears to have been drafted in complete disregard for the express
confidentiality provisions in the IRSSA. The only control available to ensure that the
confidentiality provisions in the IRSSA will be respected and that disclosure is not made
either proactively or further to a request for information is by way of court order to
enforce those provisions of the IRSSA.

NCTR Act, s. 8(1)(b), 12(1)(c)(ii) Schedule B (infra) p.41

G. Perell, J. Did Not Err in Ordering the Destruction of IAP Documents
112.  Canada, the TRC and the NCTR all argue that Perell, J. was wrong in ordering
the destruction of the IAP documents as he did.

113. Perell, J. ordered the destruction of IAP Documents other than IAP Retained

Documents, as defined in his Order, upon the completion of the relevant IAP Claim.
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Order of Perell, J., 00-CV-192059, Feb. 10, 2015 (“Order™) JCD Vol 1, Tab 3, pp.
16-25

114.  He ordered the destruction of the IAP Retained Documents i.e application forms,
hearing transcripts and audio recordings of the claimant’s evidence and compensation
decisions, after a 15 year retention period, during which claimant would be given the
option of having these documents archived at the NCTR, subject to redaction as provided
in the Order.

115.  Subject to their submissions on the length of the retention period contained in
their July 17, 2015 Factum filed herein, and subject to their arguments concerning the
archiving of the application forms above, Independent Counsel submit that Perell, J.
committed no error of law in ordering the destruction of the IAP Documents as he did.
116.  Perell, J. held that he had jurisdiction, inter alia, to make an order in rem that the
IAP Documents be destroyed subject to the right of claimants to consent to certain of
them being archived at the NCTR. He based this on the reasoning he previously set out
in another decision concerning the production and control of documents under the IRSSA
which was not appealed by Canada.

Reasons, para.332-339 JCD Vol 1, Tab 4., pp. 26-92; Fontaine v. Canada
(Attorney General), 2014 ONSC 283 JBA Vol 2, Tab 45

117. Canada asserts at paragraph 96 of its Factum that this was inconsistent with
understanding and intention of the parties, but offers no evidence in support of that claim
which, it is submitted, is incorrect.

118.  Perell, J. was correct in finding that destruction of the IAP Documents was at least
an implied term of the IRSSA. There was no need to expressly set out the requirement

for destruction. It is standard, practice that documents which are not archived are
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destroyed. Even the federal privacy legislation makes provision for the destruction of
documents under Canada’s control if they are not archived. As the IRSSA makes
specific provision for which documents may be archived under certain conditions, it is
obvious that the rest of the documents will be destroyed — what else could be done with
them to ensure the confidentiality guarantees of the IRSSA?

Affidavit of David H. Flaherty, paras. 45 (c), 46, 52 JCD Vol 4, Tab 45, pp. 1605-
1647; Library and Archives Canada Act, s. 12 Schedule B (infra) p.41

119.  As for the assertion that the IAP Documents are of enduring historical value, that
was disputed before Perell, J.. At bottom, whether or not the IAP Documents are of
enduring historical value is not the issue. The overriding issue is the agreed upon termos
of the IRSSA as to how this information should be protected. In this respect, Perell, J.
was correct to implement the protections of the IRSSA by the ultimate Destruction Order.

Reasons, paras. 232-249 JCD Vol 1, Tab 4. pp. 26-92

120. Canada further argues that the retention of the IAP Documents is necessary in
order to avoid over-payment, or re-payment in the event of possible future litigation,
notwithstanding that there is a ‘Deemed Release’ in the Settlement Agreement and a
specific Schedule “P” Release for non-Class members who have made IAP claims.

Factum of the AGC, para. 58; IRSSA, Article 11; Schedule P JCD Vol 1, Tab 25,
pp. 381-392

121. In fact, Canada has no need for the IAP Documents to protect Canada’s interests
in relying on the releases as a defence. Justice Perell was correct that the deemed release
in the Settlement Agreement, as well as the Schedule “P” releases signed by non-resident

claimants and protected by the destruction order were sufficient.
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122. The deemed release applies to all class members. A class member is defined by
the IRSSA as:
‘Class Members’ means all individuals including Persons Under
Disability who are members of any class defined in the Class Actions and
who have not opted out or are not deemed to have opted out of the Class
Actions on or before the expiry of the Opt Out Period.
123.  There is no need for Canada to maintain the IAP Documents to protect its
interests. Canada has a record of all individuals who opted out which list is not subject to
the destruction order. Any other individual is a Class Member as defined and therefore
subject to the deemed release.
124, Whether an individual made an IAP claim, and received any compensation, is
irrelevant to any future claim. This is apparent by analogy. If there is a lawsuit and it is
settled by a confidential out of court settlement and the plaintiff signs a release, the
defendant can rely on that release without disclosing if any award was made. Similarly,
the substance of other claims will rest on whether or not the deemed release, or the
Schedule “P” releases apply. If the releases do apply, the individual will be prevented
from relitigating, and Canada will be protected from any potential duplicate recovery.
Indeed, if a Class member did not opt out of the IRSSA, he may be covered by the
Deemed Release, whether or not he made an IAP claim.
125. The determination of whether the Releases apply will depend on the terms of the
IRSSA regarding the deemed release and the Schedule P release, the nature of the
different claim made by a Class Member or a signatory to the Schedule P release and the
Court’s analysis of those circumstances. The IAP documents are not necessary at all for

this determination.
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126. While Canada submits [para. 60} that the IAP documents are required to provide
the context alluded to by Justice Harrington in Gottfiiedson et al. v. Her Majesty the
Queen, this is entirely incorrect. The context and intention of the releases can all be found
within the IRSSA. The IAP documents do not inform the releases in any way. As Justice
Harrington held:

“In order to interpret the wording of a Release, one must look at the
intention of the parties and context in which the Release was prepared....”

It is clear that Justice Harrington, in the context of the IRSSA Releases, recognizes that it
is the terms of the IRSSA including the Deemed Release and Schedule P, that can be
reviewed by the judge addressing the effect of the releases. As Justice Harrington states
in the paragraph immediately following the quote by Canada: “The interpretation of the

IRSSA is not beyond judicial review.”

H. Submissions on Costs
127. The TRC asks this Court to overturn the costs award of Perell J. on the basis that
the award was unreasonable, and the costs determination process flawed. Independent
Counsel maintains that the TRC has not met the legal threshold for having this Court
overturn an order for costs.
128. The legal test for setting aside a costs award is clear. The Supreme Court of
Canada has found that “[a] court should set aside a costs award on appeal only if the trial
judge has made an error in principle or if the costs award is plainly wrong.”

Hamilton v. Open Window Bakery Ltd., [2004] 1 SCR 303, 2004 SCC 9, para. 27

quoting Duong v. NN Life Insurance Co. of Canada (2001), 2001 CanLII 24151
(ON CA), 141 O.A.C. 307, at para. 14) JBA Vol 3, Tab 64
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129. In this appeal the TRC has not met either legal test or shown that Justice Perell
made an error in principle or that the costs award is plainly wrong.

(a) Did the TRC exercise its right of Reply on Costs prior to the Costs
Decision?

130. The TRC agrees that Independent Counsel served its costs submissions pursuant
to the timetable established by the Court. On that same day that the TRC had received the
Independent Counsel costs subrissions and its materials were due, the TRC sought a
three day extension to submit materials. This extension was granted by the Court and, as
a result, the TRC had the costs submissions of Independent Counsel for three days prior
to filing its response.

Fontaine v. Canada (Attorney General), 2014 ONSC 5474 [Costs #2] JCD Vol 1
Tab 18. pp. 195-199, para. 5; TRC Factum para. 110

131.  In addressing the complaint for a further reply time by the TRC, Justice Perell
held:

A few days later, I did receive the TRC’s costs submission. Since the TRC was
not asking for costs, and since it had appeared to be substantively responding to
the costs submissions of Independent Counsel, and since, in any event, the TRC
had the opportunity to review Independent Counsel’s submissions, and since, in
any event, the TRC was arguing that no costs should be awarded, I read the
TRC’s costs submission as its Reply Costs Submission.

Costs #2, para. 6 JCD Vol 1, Tab 18, pp. 195-199

132.  The TRC now argues thét it ought to have been afforded a further reply period
from the Court beyond the three day extension that it sought at the time, and that the
absence of such a reply period renders the entire costs determination unreasonable. If the
TRC had had no opportunity to reply, this may have been the case. However the TRC

itself responded to the Independent Counsel costs submissions in the material it filed.
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133.  The TRC was in receipt of Independent Counsel’s submissions on costs prior to
submitting its own materials to the Court. It would appear that the TRC also expected to
have a second opportunity to reply to those same submissions.

134. Indeed, as Justice Perell explained:

In inviting the parties to make costs submissions and reply submissions, I
envisioned, as is normal, that a party who requested costs would deliver its
request and the targeted payer would respond with reply submissions. I did not
envision that a targeted payer would deliver a pre-emptive and responsive costs
submission and then purport to reserve a second chance to deliver reply costs
submissions.

Costs #2, para, 11 .JCD Vol 1, Tab 18, pp. 195-199

135.  This determination is entirely consistent with the Rules of Court and legal practice
with respect to costs submissions.

136.  For the TRC, who may have misunderstood the Court direction even after seeking
and obtaining an extension of time, to now suggest that the entire process in which those
submissions were made was flawed is not a sound basis to overturn the costs award. As
Justice Perell stated, rather than addressing this matter by way of further submissions, the
TRC merely appealed the Costs award to this Court.

Costs #2, para.8 JCD Vol 1, Tab 18, pp. 195-199

(b) The Test to overturn costs is not a Reasonableness Test

137. The Supreme Court of Canada has found that “[a] court should set aside a costs
award on appeal only if the trial judge has made an error in principle or if the costs award
is plainly wrong.”

Hamilton v. Open Window Bakery Ltd., [2004] 1 SCR 303, 2004 SCC 9, para.

27 quoting Duong v. NN Life Insurance Co. of Canada (2001), 2001 CanLII
24151 (ON CA), 141 O.A.C. 307, at para. 14) JBA Vol 3, Tab 64
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138. The TRC argues that Justice Perell was unreasonable in awarding costs against
the TRC alone though that is neither an error in principle nor ‘plainly wrong’. To the
contrary, Justice Perell was clear that the TRC had brought the RFD, and ought to have
anticipated that it could be in the position to bear the costs of bringing forward the RFD.
This is particularly so in that in a prior case of interpretation of the IRSSA concerning
document production for St Anne’s Residential School in which the claimants and the
TRC were both awarded costs.
Fontaine v. Canada (Attorney General), 2014 ONSC 5292, [Costs #1] para. 16

JCD Vol 1, Tab 14, pp. 158-163; Fontaine v. Canada (Attorney General), 2014
ONSC 3059 (“St. Anne’s Costs”) JBA Vol 2, Tab 50

139. The TRC does not provide any explanation as to why this ruling would have been
made in error.

(c) Costs Against Canada are not in Issue on this Appeal
140. The TRC also argues that Justice Perell’s order for costs was unreasonable in not
awarding costs against Canada. Canada did not bring the application. The TRC did bring
the Application. Justice Perell agreed with Independent Counsel’s submissions regarding
costs against the TRC. The issue of whether or not costs should have been awarded
against Canada is not the subject of any appeal to this Court and is irrelevant.

(d) Costs Award was both reasonable and not ‘entirely wrong’
141. Justice Perell did not simply order costs for Independent Counsel because it
“played the role of an amicus curiae.” Independent Counsel, as a party to the IRSSA,
participated in the Request for Directions in order to protect the interests of IAP
claimants whom it represents and to ensure the intentions of those who signed the IRSSA

were respected. He was clear in his decision that the affidavit evidence and arguments
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provided by Independent Counsel were helpful. Independent Counsel ‘spoke up for the
IAP Claimants’. Independent Counsel prepared and filed affidavits of Claimants from
across Canada, including the first named Plaintiff, Phil Fontaine, with respect to their
understanding of the promises made to them. No other party at the hearing provided such

detailed evidence, nor were they in a position to do so.

Aff. of P. Fontaine, paras: 19, 23,26 JCD Vol 4, Tab 41, pp. 1580-1588

142.  Although the TRC repeatedly refers to the “unreasonable” acts of Justice Perell in
awarding costs against the TRC, it never disputes the amount of costs awarded which is
the normal challenge to ‘unreasonable costs’ but rather disputes any award of costs and
argues the entire costs award process is unreasonable. With respect, the test to determine
whether costs should be set aside requires much more than a belief that the process was
unreasonable.

143. In summary, the TRC has not shown any error in principle or any ground to
overturn the costs award as plaihly wrong. As such, the TRC’s costs appeal should be

dismissed with costs to the Independent Counsel in any event of the appeal.
PART V - ORDER SOUGHT

144. 1 Independent Counsel submits that this Honourable Court uphold the Order of
Justice Perell but amend that Order as follows:

a. Amend the Retention Period referred to in paragraphs 4 and 6 of the Order,
and as defined in Schedule A to the Order, by reducing that period to 2
years from the date of the Order for those IAP or DR Hearings that have
been heard and 2 years from the end of the appeal period for those IAP
Hearings which have not yet been completed;

b. Include the Alternative Dispute Resolution Process, referred to in Article
1.01 of the Agreement in the definitions of “IAP”, “Claimant” and “IAP
Claim” in Schedule “A”, to the Order so as to include ADR documents
under the protection of the Court Order;
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c. Set aside that part of paragraph 5 of the Order which designates the Truth
and Reconciliation Commission or the National Centre for Truth and
Reconciliation as the entities which are to give notice to the claimants that,
with the claimants’ consent, specified redacted claim records may be
archived at the National Centre for Truth and Reconciliation;

d. Costs of the Appeal and Cross-Appeal of Independent Counsel to be paid
by the Truth and Reconciliation Commission.

All of which is respectfully submitted.

Dated at Vancouver, British Columbia this 14™ day of October, 2015.

o

Peter R. Grant,

P Sed—

Diane Soroka,

S STa R

Sandra Staats
All on behalf of Independent Counsel
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COURT OF APPEAL FOR ONTARIO

BETWEEN:
LARRY PHILIP FONTAINE ET AL.
PLAINTIFFS/RESPONDENTS
& CROSS APPELLANTS
AND:

THE ATTORNEY GENERAL OF CANADA ET AL.

DEFENDANTS/APPELLANTS

CERTIFICATE
I, Peter R. Grant, lawyer for Independent Counsel, certify that:
ill, An order under subrule 61.09(2) is not required.

2. An estimate that one and a half (1 '2) hours will be required for Independent
Counsel’s oral argument in the appeal and cross-appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

October 14, 2015

)

Peter R. Gfant, Counsel for Independent Counsel
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SCHEDULE “A” — LIST OF AUTHORITIES
Case Law

Canada (Information Commissioner) v. Canada (Minister of National Defence), 2011
S.C.C.25

Fontaine v. Canada (Attorney Ge_neral), 2014 ONSC 283
Fontaine v. Canada (Attorney General), 2014 ONSC 3059
Fontaine v. Canada, 2014 ONSC 4585

Fontaine v. Canada (Attorney General), 2014 ONSC 5292
Fontaine v. Canada (Attorney General), 2014 ONSC 5474

Hamilton v. Open Window Bakery Ltd., [2004] 1 SCR 303, 2004 SCC 9

Access to Information Act, R.S.C. 1985 c. A-1

Courts of Justice Act, R.S.0. 1990, c. C.43

Freedom of Information and Protection of Privacy Act, C.C.SM. ¢. F175
Libraries and Archives of Canada Act, S.C. 2004, c.11

National Centre for Truth and Reconciliation Act, SM. 2015, c. 2
Personal Health Information Act, C.C.S.M. c. P33.5

Privacy Act, R.S.C. 1985 c. P-21

Privacy Regulations, SOR-83-508
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SCHEDULE “B” - STATUTES
Courts of Justice Act, R.S.0. 1990, ¢. C.43,s. 6
Court of Appeal jurisdiction

6. (1) An appeal lies to the Court of Appeal from,

(a) an order of the Divisional Court, on a question that is not a question of fact alone,
with leave of the Court of Appeal as provided in the rules of court;

(b) a final order of a judge of the Superior Court of Justice, except an order referred to in
clause 19 (1) (a) or an order from which an appeal lies to the Divisional Court under
another Act;

(c) a certificate of assessment of costs issued in a proceeding in the Court of Appeal, on
an issue in respect of which an objection was served under the rules of court. R.S.O.
1990, c. C.43,5.6 (1); 1994, c. 12,s. 1; 1996, c. 25,5.9 (17).

Freedom of Information and Protection of Privacy Act, C.C.S.M. c. F1785, s. 44(1)(e)

Disclosure of personal information
44(1) A public body may disclose personal information only

(e) in accordance with an enactment of Manitoba or Canada that authorizes or requires
the disclosure;

Libraries and Archives of Canada Act, S.C. 2004, c¢.11,s. 7

Objects
7. The objects of the Library and Archives of Canada are
(a) to acquire and preserve the documentary heritage;

(b) to make that heritage known to Canadians and to anyone with an interest in Canada
and to facilitate access to it;

National Centre for Truth and Reconciliation Act, S.M. 2015, c. 2, ss. 3( ¢), 6-8, 11,12

Mandate of the Centre
3 For the purpose of this Act, the mandate of the Centre is

(c)to make the Centre records accessible to former students, their families and

communities, the general public, researchers and educators, in accordance with access
and privacy legislation and any other applicable legislation; and
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ACCESS AND PRIVACY LAWS APPLY TO CENTRE RECORDS

Agreements re further collection of records

6(1) In addition to the archives of the Commission received by the Centre, the
director may enter into written agreements with other persons, governments and entities,
including the Government of Canada and its departments and agencies, respecting the
collection of records and information from them.

Commitment not to disclose
6(2) An agreement may include a commitment to restrict the disclosure of records
or information contained in the records.

Limit re records from parties to the Settlement Agreement

6(3) However, an agreement may not include a commitment to restrict the
disclosure of records or information that the Centre receives from the Commission or
from a party to the Indian Residential Schools Settlement Agreement that is relevant to
the experience of residential schools, or the impacts or consequences of residential
schools.

Records from Government of Canada
6(4) In the absence of an agreement under subsection (1), the Centre may receive
records from the Government of Canada and its departments and agencies that are
relevant to the mandate of the Centre.

PROACTIVE DISCLOSURE OF CENTRE RECORDS

Proactive disclosure of records

7 To fulfill the mandate of the Centre as it relates to ensuring availability of the
Centre records, the director is authorized to make Centre records available and to
disclose any personal information, including personal health information, contained in
the records, to the extent that the director considers it necessary to fulfill the mandate.

Interaction with FIPPA and PHIA
7(2) For certainty, subsection (1) authorizes the disclosure of personal information
under clause 44(1)(¢) of The Freedom of Information and Protection of Privacy Act and

personal health information under clause 22(2)(0) of The Personal Health Information
Act.

Disclosure only if consistent with restrictions

7(3) The disclosure of a recard or information under this section must be consistent
with any commitment made in an agreement under subsection 6(2) and the restrictions
referred to in section 8.

Restrictions on proactive disclosure

8(1) The director must restrict the disclosure of records and information under
subsection 7(1) if

(a) the disclosure would be an unreasonable invasion of an individual's privacy; or
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(b) a court order prohibits disclosure.

Director to consider circumstances

8(2) In determining whether a disclosure would be an unreasonable invasion of an
individual's privacy under clause (1)(a), the director must consider all of the relevant
circumstances, including whether the public interest in the disclosure clearly outweighs
any invasion of privacy that could result from the disclosure.

Classification of documents

8(3) The director may establish classes of Centre records and the information
contained in them and, for the purposes of this section, specify restrictions that apply to
each class.

Types of restrictions on proactive disclosure

8(4) A restriction under this section may do all or any of the following:
(a) restrict or prohibit disclosure for some or all purposes;

(b) restrict or prohibit disclosure for a certain period of time;

(c) restrict who may have access to a Centre record.

RIGHT OF ACCESS BY INDIVIDUAL WHO PROVIDED INFORMATION

Purpose of this section — additional right of access

11(1)  The purpose of this section is to allow an individual who has provided a
record to the Commission or the Centre access to the record without having to make a
formal access request under Part 2 of The Freedom of Information and Protection of
Privacy Act or Part 2 of The Personal Health Information Act.

Access right of individual who provided information

11(2)  An individual has the right, on request and without charge, to examine and
receive a copy of a Centre record or information contained in a record if

(a) he or she provided the record or information to the Commission or the Centre; or

(b) the record or information is a transcript or recording of a statement or other
information provided by the individual to the Commission or the Centre.

Person authorized to act for individual
11(3) The individual may authorize any person to exercise the right under
subsection (1) on his or her behalf.

Right of access of relative

11(4) A family member of the individual has the right, on request and without
charge, to examine and receive a copy of a record or information referred to in
clause (2)(a) or (b) if

(a) the individual consents; or

(b) the individual is deceased and the director believes that disclosing the record or
information to the family member would not unreasonably invade the privacy of the
deceased individual or another individual referred to in the record.
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Duty to provide information
11(5) The director must comply promptly with a request under this section.

Director must take precautions

11(6)  The director must not permit records to be examined or copied under this
section without being satisfied as to the identity of the person making the request and, if
applicable, the authorization or consent of the individual who provided the record or
information.

Restrictions do not apply
11(7) A restriction imposed under section 8 does not affect a request under this
section.

ACCESS REQUEST UNDER FIPPA

Access request under FIPPA

12(1)  When a request for access to a Centre record is made under Part 2 of The
Freedom of Information and Protection of Privacy Act,

(a) the exceptions set out in sections 17, 18, 24,25 and subsection 27(1) of that Act
apply;

(b) the exceptions set out in sections 19 to 23, subsection 27(2) and sections 28 to 31 do
not apply; and

(¢) the director must not disclose’the record or information contained in the record if

(i) a commitment has been made not to disclose it in an agreement under
subsection 6(2), or

(ii) a court order prohibits disclosure,

Extended privacy protection for deceased individuals

12(2)  In applying clause 17(4)(h) of The Freedom of Information and Protection of
Privacy Act to a request for access to a Centre record, the clause must be read as
referring to an individual who has been dead for more than 20 years rather than 10 years.

Restrictions on proactive disclosure do not apply

12(3)  For certainty, a restriction imposed under section 8 does not affect a right of
access under Part 2 of The Freedom of Information and Protection of Privacy Act or
Part 2 of The Personal Health Information Act.

Personal Health Information Act, C.C.S.M. c. P33.5, s. 22(2) (0)

Disclosure without individual's consent

22(2) A trustee may disclose personal health information without the consent of the
individual the information is about if the disclosure is

(o) authorized or required by an enactment of Manitoba or Canada.
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Privacy Regulations, SOR-83-508, s. 6

PERSONAL INFORMATION UNDER THE CONTROL OF THE ARCHIVES

6. Personal information that has been transferred to the control of the Library and
Archives of Canada by a government institution for archival or historical purposes may
be disclosed to any person or body for rescarch or statistical purposes where

(a) the information is of such a nature that disclosure would not constitute an
unwarranted invasion of the privacy of the individual to whom the information relates;

(b) the disclosure is in accordance with paragraph 8(2)(7) or (k) of the Act;

(¢) 110 years have elapsed following the birth of the individual to whom the information
relates; or

(d) in cases where the information was obtained through the taking of a census or survey,
92 years have elapsed following the census or survey containing the information.
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