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PART | — OVERVIEW

1. The Appellant/Respondent by cross-appeal, the Sisters of St. Joseph of Sault

Ste. Marie (the “SSJSSM"), appealed from the Order of the Honorable Justice

Perell, dated August 6, 2014 in the Ontario Superior Court of Justice File No. 00-

CV-192059.

2. Cross-appeals were thereafter brought.

3. The SSJSSM responds to some of the arguments raised by the Cross-

Appellants. More particularly, the SSJSSM’s position is that:

a. The IAP and the TRC process are separate processes and The
Indian Residential Schools Settlement Agreement (the “Settlement

Agreement”) must be interpreted from that perspective.

The former relates to the formal confidential and inquisitorial
process put in place to adjudicate claims. The latter was put in

place to allow Claimants to tell their story.

The SSJSSM do not wish that Claimants be prevented to tell their
stories, as they are fully entitied to do, as is set out in Schedule N

of the Settlement Agreement.

b. The issue of the Claimants’ rights to receive certain records
generated for use in the |AP is different from the issue of whether
these records can thereafter by archived solely with the Claimants’

consent.



The SSJSSM do not propose that Claimants not receive records
generated for use in the |AP which Claimants are entitled to receive

pursuant to the Settlement Agreement.

4. The SSJSSM are however opposed that the records generated for use in the
|IAP be archived solely with the Claimants’ consent, with the exception of the
Claimant’s own redacted transcript, if they so chose. The wording of the
Settlement Agreement specifically contemplates that, with the exception of the
Claimant’s own redacted transcript, the archival of records generated for use in

the IAP can only occur with the consent of all individuals affected.

5. In cases where allegations were made by a Claimant against the SSJSSM or

one of its members, the SSJSSM and its members are individuals affected.

PART Il - THE FACTS

6. The facts are as set out in the SSJSSM's factum on its appeal. As such, the
SSJSSM are not repeating same herein, except where these relate to the

arguments advanced herein.

(i) Schedule N

7. Schedule N of the Settlement Agreement is entitled “Mandate for the Truth and

Reconciliation Commission”. It is divided in 12 sections.

8. Although several sections address the gathering of statements and

documents, subsection 10(c) specifically contemplates the gathering of individual



statements from Claimants who wish fo have their stories memorialized. That

subsection states as follows:

C. Individual Statement-Taking/Truth Sharing

The Commission shall coordinate the collection of individual statements by
written, electronic or other appropriate means. Notwithstanding the five
year mandate, anyone affected by the IRS legacy will be permitted to file a
personal statement in the research centre with no time limitation.

The Commission shall provide a safe, supportive and sensitive
environment for individual statement-taking/truth sharing.

The commission shall not use or permit access to an individual’'s
statement made in any Commission processes, except with the express
consent of the individual.

9. Subsection 10(c) gives Claimants the opportunity to give his/her statement

should the Claimant wish to do so.

10. The next section to Schedule N, section 11, then addresses the “Access to
Relevant Information” from Canada and the churches. Section 11 contemplates

as follows:

11. Access to Relevant Information

In order to ensure the efficacy of the truth and reconciliation process,
Canada and the churches will provide all relevant documents in their
possession or control to and for the use of the Truth and Reconciliation
Commission, subject to the privacy interests of an individual as provided
by applicable privacy legislation, and subject to and in compliance with
applicable privacy and access to information legislation, and except for
those documents for which solicitor-client privilege applies and is
asserted.

In cases where privacy interests of an individual exist, and subject to and
in compliance with applicable privacy legislation and access to information
legisiation, researchers for the Commission shall have access to the
documents, provided privacy is protected. In cases where solicitor-client
privilege is asserted, the asserting party will provide a list of all documents
for which the privilege is claimed.




Canada and the churches are not required to give up possession of their
original documents to the Commission. They are not required to compile
all relevant documents in an organized manner for review by the
Commission and to provide access to their archives for the Commission to
carry out its mandate. Provision of documents does not require provision
of ariginal documents. Originals or true copies may be provided or
originals may be provided temporarily for copying purposes if the original
documents are not to be housed with the Commission.

Insofar as agreed to by the individuals affected and as permitted by
process requirements, information from the Independent Assessment
Process (|AP), existing litigation and Dispute Resolution processes may
be transferred to the Commission for research and archiving purposes.

11. The first 3 paragraphs of section11 address the production in general by
Canada and the Churches of records in their possession and control (subject to
privacy interests) at the time that the Settlement Agreement was in place. The
fourth paragraph of section 11 addresses specifically the production of

information arising from the IAP process.

12. Section 11 is the only section in Schedule N which specifically addresses the
archiving of records generated for use in the |IAP. There is no ambiguity in the
fourth paragraph of section 11. Information from the IAP may be transferred to
the Truth and Reconciliation Commission insofar as agreed to by the individuals

affected.

(i} Scheduie D

13. The Settlement Agreement contemplated the creation and administration of
the IAP, an adjudicative process whereby Claimants could seek compensation

for alleged abuse and harms suffered while at IRS.




14. It is created through Article Six and Schedule D of the Settlement Agreement.

Settlement Agreement, Schedule D, Joint Compendium of Documents, Volume 1, Tab 24,
Pages 332-380

Affidavit of Sister Bonnie MacLellan, sworn May 12, 2014, Joint Compendium of
Documents, Volume 5 Tab 48 Pages 1984, 1986 and 1987 af para 43, 56 and 58,

respectively

15. Schedule D contains various sections dealing with how certain documents
are to be handled, are to be kept confidential and are to be provided to

Claimants. These include but are not limited to:

a. The Application Form : | agree to respect the private nature of any
hearing | may have in this process. | will not disclose any witness
statement | receive or anything said at the hearing by any
participant, except what { say myself.

b. K. Decision

(i) : The adjudicator will produce a decision in a stand format
outlining key factual findings and providing a rationale for finding or
not finding compensability within the IAP and for the compensation
accessed, if any.

¢. 0. Privacy

(i) Hearings are closed tc the public. Parties, an alleged perpetrator
and other witnesses are required to sign agreements to keep
information disclosed at a hearing confidentiai, except their own
evidence, or as required within this process or otherwise by law.
Claimants will receive a copy of the decision, redacted to remove
identifying information about any alleged perpetrators and are free
to discuss the outcome of their hearing, including the amount of any
compensation they are awarded.

(i) Adjudicators may require a transcript to facilitate report writing,
especially since they are conducting questioning. A transcript will
also be needed for a review, if requested. Proceedings will be
recorded and will be transcribed for those purposes, as well as if a
Claimant requests a copy of their own evidence for



memorialization. Claimants will also be given the option of having
the transcript deposited in an archive developed for the purpose.

. Appendix Il : Acceptance of Application :

(i) The Secretariat will admit claims to the IAP as of right where the
application is complete and sets out allegations which if proven
would constitute one or more continuing claims, and where the
Claimant has signed the Declaration set out in the application form,
including the confidentiality provisions of the Declaration.

(iv) The following conditions apply to the provision of the application
to the Government or a church entity:

. The application wilt only be shared with those who need to
see it to assist the Government with its defence, or to assist the
church entities with their ability to defend the claim or in connection
with their insurance coverage,

. If information from the application is to be shared with an
alleged perpetrator, only relevant information about allegations of
abuse by that person will be shared, and the individual will not be
provided with the Claimant’s address or information from the form
concerning the effects of the alleged abuse on the Claimant, unless
the Claimant asks that this be provided to the alleged perpetrator;

° Each person with whom the application is shared, including
counsel for any party, must agree to respect its confidentiality.
Church entities will use their best efforts to secure the same
commitment from any insurer with whom it is obliged to share the
application;

. Copies will be made only where absolutely necessary, and
all copies other than those held by the Government will be
destroyed on the conclusion of the matter, unless the Claimant
asks that others retain a copy, or unless counsel for a party is
required to retain such copy to comply with his or her professional
obligations.



(iii}  The Order of Justice Perell

16. The Order under appeal allows that IAP Redacted Documents be achieved
with the consent of a Claimant. IAP Redacted Documents are described in the

Order as follows:

IAP Redacted Documents means IAP Retained Documents from which
Personal Information about any alleged perpetrator or other affected
individual in respect of an IAP Claim can reasonably be redacted and has
been redacted.

IAP Retained Documents means applications for compensation, hearing
transcripts and audio recordings of the Claimant’s evidence, and
adjudicators’ compensation decisions in respect of an IAP Claim.

PART IV — ISSUES AND LEGAL ARGUMENTS

A What does the Settilement Agreement allow regarding records
specifically generated for use in the IAP process?

17. All sections and Schedules to the Settlement Agreement are consistent that
none of the confidentiality provisions applicable to the AP will interfere with a

Claimant’s right to tell his/her story.

18. Further, Schedule D to the Settlement Agreement specifically contemplates
that Claimants are entitled to receive certain records generated for use in the |IAP

process.

19. The issue is therefore not whether or not a Claimant can obtain certain
records generated for use in the AP process or tell his/her story, including
through the process set out in Schedule N. The issue is: Whether the Settlement
Agreement allows a Claimant to use those records generated for use in the I1AP

process to tell his/her story, including by consenting that they be archived?



20. When one reads the various sections of Schedule D (including those above),
one cannot argue that confidentiality does not apply generally to all records

specifically generated for use in the IAP.

21. This is consistent with the motion judge’s finding that confidentiality was

paramount to the parties to the Settlement Agreement.

Decision of Perell J. dated August 6, 2014, _Joint Compendium of Documents, Volume 1.
Tab 4, Pages 49-50, 64, 78 and 79 at para 138-142, 145, 212-214, 315, 316, 317 and 322,

respectively

22. As such and given that the subject records were generated for use in the IAP
it is submitted that one must commence with the premise that the parties
intended that all records specifically generated for use in the IAP are to be kept

strictly confidential.

23. Then one turns to whether exceptions were contemplated in the Settlement
Agreement which would allow the archiving of which records specifically

generated for use in the IAP and with who's consent(s).

24. The Settlement Agreement, including its Schedules, provides for specific

exceptions. These exceptions are:

a. that a certain party to the Settlement Agreement may receive an

IPA record for his/her ; and/or

b. that certain |IAP records may be archived only with the consent of

Claimants.

1




25. Exception 24(a) above applies to the redacted hearing transcripts and the
redacted decision. Exception 24(b) above applies only to redacted transcripts.
The parties to the Settlement Agreement specifically put their minds to those
exceptions and decided not to allow other ones unless all individuals affected

consented.

(i) The hearing transcripts and audio recording

26. Schedule D, section IlI, (o)(i) explicitly states that the hearings are
confidential. Parties, alleged perpetrators and other witnesses must sign

agreements to keep information disclosed at a hearing confidential.

Setflement Agreement, Schedule D, section 1l Joint Compendium of Documents, Volume
1. Tab 24, Pages 346 af para (0){i)

27. The same section contemplates that parties, perpetrators and other
witnesses’ own evidence is not captured by this confidentiality obligation. In
other words, the purposes of the confidentiality provisions found in Schedule D

are not meant to “muzzle” anyone from telling their own story.

28. [n order to assist adjudicators to facilitate report writing and for review
purposes, Schedule D, section Ill, (0)(ii), contemplates that all hearings are to be
recorded. The subject section specifically states that hearings are recorded and

transcribed for these specific purposes.

29. It logically follows that if the hearings are confidential, then so are the

transcripts of said hearings, including its audio recordings.
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30. The only specific exception in the Settlement Agreement which allows a
Claimant to request and obtain for archival purposes a record generated for use

in an AP is the redacted transcript of his/her own evidence.

31. This exception respect the spirit and the letter of the agreement because:

a. As setoutin Schedule D, section Ill, (o) the intent is not to prevent

a Claimant from telling her story; and

b. As set out in Schedule N, subsection 10(C), a Claimant has the

opportunity to tell his/her story to the TRC.

32. As submitted at paragraph 53(b} of its factum, the SSJSSM have no
objections to the archiving of redacted transcripts, as is specifically contemplated
(as an exception), in Schedule D to the Settlement Agreement, if a Claimant so

chooses.

33. The Settlement Agreement does not however set out a similar exception for
audio recordings or any other record specifically generated for use in the AP

process.

{fi) The adjudicators’ compensation decisions

34. The IAP process was as result of negotiations whereby parties gave away
substantial procedural rights. The IAP process is a claimant-centered process
both in its definition and in its application. Section Ill, e. entitled “Procedure —

General” sets out this process.
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Affidavit of Sister Bonnie MacLellan, sworn May 12, 2014, Joint Compendium of
Documents, Volume 5. Tab 49, Page 1987 at para 60

Settlement Agreement, Schedule D, section Ili, Joint Compendium of Documents, Volume
1. Tab 24, Pages 340-341 at para e

Settlement Agreement, Schedule D, Appendix X!, Joint Compendium of Documents, Tab
24, Pages 376-377

35. Section lll, e.(i) sets out that a decision rendered by an adjudicator must
outline key factual findings and provide rational for finding or not finding

compensability.

Settlement Agreement, Schedule D, section Il, Joint Compendium of Documents, Yolume
1, Tab 24, Pages 340-341 af para e

36. By rendering formal decisions containing findings, the claimant-centered
process is and the conclusions reached therein are given or would be given more

credibility should they latter be made accessible to the public.

37. Schedule D, section I, (o}(i) provides that Claimants will receive a copy of
the decision (redacted) and that they are free to discuss the outcome of their

hearing.

38. This section does not allow Claimants to distribute, disseminate or archive

said decisions itself. To the opposite, that same section speaks of confidentiality.

39. It is submitted that, like for transcripts, the purposes of the confidentiality
provisions found in Schedule D are not meant to “muzzle” anyone to discuss the
findings made at their hearing. Rather, a balance was struck between a
Claimants’ rights to have a copy of the decision rendered in his complaint and to

discuss the outcome of his hearing versus the recognition that the decisions be




12

confidential in order to take into account that the decision arises from a claimant-

centered process.

Affidavit of Sister Bonnie MacLellan, swom May 12, 2014, Joint Compendium of
Documents, Volume 5 Tab 49, Page 1987 at para 60

40. A distinction was made in the Settlement Agreement and should be
recognized between: {i) the right to use and archive records generated for use in
the [AP; and (ii) the right of Claimants to, on their own, tell their story should they
wish to do so outside of the IAP. The records generated for use in the IAP are

not required by Claimants to tell their story.

41. All records generated for use in the IAP process, with the exception of a
Claimant’s own redacted transcript, are captured by the specific wording of

Schedule N which requires the consent of all individuals affected.
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PART V — ORDER SOUGHT

42. The Appeilant respectfully asks that part of the order be set aside and that an

order be granted as follows:

a. An order that only with the consent of all individuals affected, including
but not limited to the Claimants, alleged perpetrators and Church entities,

may |IAP Documents be archived at the NRCTR;

b. An order that the redaction done by the Chief Adjudicator be agreed

upon by the POl or affected individuals;
¢. Costs of the appeal and of the motion: and

d. Such further and other relief as this Honourable Court may deem just

and appropriate.

ALL OF WHICH IS RESPECFULLY SUBMITTED this 27* 13" day of August

.

Charlés M. Gibson

lan B. Houle

Solicitors for the Appeliant,
The Sisters of St. Joseph
of Sault Ste. Marie

October, 2015.
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