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I. SUMMARY OF ARGUMENT

1. Due to the extreme sensitivity of much of the subject matter of Indian Residential

Schools, all parties to the Indian Residential School Settlement Agreement (IRSSA") were

concerned at the time of the negotiation of the IRSSA that individual privacy interests were to be

respected and protected.

2. The Truth and Reconciliation Commission ("the TRC") seeks to obtain documents from

Canada and various church entities pursuant to section 11 of Schedule N of the IRSSA.

Independent Counsel does not oppose the transfer of such documents to the TRC providing that

the privacy protections agreed to by all Parties to the Settlement Agreement and ordered by the

nine Courts who approved the Settlement Agreement are made binding conditions of the transfer

or release of any such documents.

3. The TRC proposes to archive these documents with the National Centre for Truth and

Reconciliation ("the NCTR"). The legislation governing the NCTR does not preserve the

confidentiality of these documents .in accordance with the terms of the IRSSA and does not

ensure that individual privacy interests will be protected. The only protection against the

possibility of disclosure contrary to the terms of the IRSSA, including "proactive" disclosure, is

by way of a Court Order.

il. THE FACTS

4. Independent Counsel are defined in the Indian Residential Schools Settlement Agreement

("IRSSA") as:

Independent Counsel" means Plaintiffs' Legal Counsel who have signed

this Agreement, excluding Legal Counsel who have signed this Agreement

in their capacity as counsel for the Assembly of First Nations or for the

Inuit Representatives or Counsel who are members of the Merchant Law
Group or members of any of the firms who are members of the National
Consortium.
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5. Independent Counsel have acted on claims for survivoÍs across Canada and have

undertaken since the beginning of the IAP process to comply with the terms of the IRSSA and

the CBA Guidelines. Subsequently, after her decision in the Blott application in this proceeding

in November 9,2012, Independent Counsel have agreed to comply in all cases with Madam

Justice Broum' s decision.

Privacy Provisions in Schedule N of the Settlement Agreement

The goals of the TRC are set out atparagraph 1 of Schedule N. These include:

Identify sorrces and create as complete an historical record as possible of
the "IRS system and legacy". The record shall be preserved and made

accessible to the public for future study and use;

Settlement Agreement, Schedule N, para I (e)

7. This provision and s. 11 of Schedule N in the IRSSA are the bases for the request being

made by the TRC. However, all activities of the TRC are subject to strict conditions for

maintaining the privacy of all individuals. The use of any information which might identify an

individual cannot be used in any way without his or her consent. Section 2 of Schedule N

provides that the Commissioners:

(Ð [..,] Further, the Commission shall not make any reference in any of its activities or

in its report or recommendations to the possible civil or criminal liability of any person or

organization, unless such findings or information about the individual or institution has

already been established through legal proceedings;

(g) shall not, except as reduired by law, use or permit access to statements made by

individuals during any Commission events, activities or processes, except with the

express consent of the individual and only for the sole purpose and extent for which the

consent is granted;

(h) shall not name names in their events, activities, public statements, report or

recommendations, or make use of personal information or of statements made which

identify a person, without the express consent of that individual, unless that information

andlor the identity of the person so identified has already been established through legal

proceedings, by admission, or by public disclosure by that individual. Other information

that could be used to identify individuals shall be anonymized to the extent possible;

(i) notwithstanding (e) shall require in camera proceedings for the taking of any

statement that contains names or other identifying information of persons alleged by the

'
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person making the statemcnt of somc wrong doing, unless the person named or identified
has been convicted for the alleged wrong doing. The Commissioners shall not record the

names of persons so identified, unless the person named or identified has been convicted

for the alleged wrong doing. Other information that could be used to identify said

individuals shall be anonymized to the extent possible;

ú) shall not, except as required by law, provide to any other proceeding, or for any other

use, any personal information, statement made by the individual or any information
identifying any person, withof that individual's consent.

IRSSA, Schedule N, ss. 2(f), (g), (h), (i), (i)

Paragraph 11 of Schedule N is entitled "Access to Relevant Information":

In order to ensure the effîcacy of the truth and reconciliation process, Canada and

the churches will provide all relevant documents in their possession or control to

and for the use of the Truth and Reconciliation Commission, subject to the
privacy interests of an individual as provided by applicable privacy
legislation, and subject to and in compliance with applicable privacy and
access to information legislation, and except for those documents for which
solicitor-client privilege applies and is asserted.

In cases where privacy interests of an individual exist, and subject to and in

compliance with applicable privacy legislation and access to information

legislation, researchers for"the Commission shall have access to documents,

provided privacy is protected. In cases where solicitor-client privilege is

asserted, the asserting party will provide a list of all documents for which the

privilege is claimed.

Insofar as agreed to by the individuals affected and as permitted by process

requirements, information from the Independent Assessment Process (IAP),

existing litigation and Dispute Resolution processes mây be transfeffed to the

Commission for research and archiving purposes.

1A,S,SI, Schedule N, para 1/(emphasis added)

g. The TRC's request for the documents would include material which names individual

students and, at times, alleged perpetrators, including alleged perpetrators of student-on-student

abuse. Indeed the documents sought by the TRC include those very documents which were used

to compile such materials as the Report on Claimant Attendance at School and the Report on the

Alleged Perpetrator.

14,5,94, Schedule D, Appendix VIII
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10. The mandate of the TRC includes the responsibility to establish a research centre to

ensure the preservation of the TRC archives. As it has developed, the research centre is the

NCTR.

1R,S,94, Schedule N, parø 3(d)

11. Further provisions concerning the NCTR are found atpara. 12:

A research centre shall be established, in a manner and to the extent that the

Commission's budget makes possible. It shall be accessible to former students,

their families and communities, the general public, researchers and educators who

wish to include this historic material in curricula.

For the duration of the term of its mandate, the Commission shall ensure that all
material created or received pursuant to this mandate shall be preserved and

archived with a purpose and tradition in keeping with the objectives and spirit of
the Commission's work.

The Commission shall use such methods and engage in such partnerships with
experts such as Library and Archives Canada, as are necessary to preserve and

maintain the materials and documents. To the extent feasible and taking into
account the relevant law and any recommendations by the Commission
concerning the continued confidentiality of records, all materials collected

through this process should be accessible to the public.

1R,SSI, Schedule N, para 12. (emphasis added)

B. The Arrangements with the University of Manitoba

12. The documents and material collected by the TRC are "settled property" in accordance

with a trust deed signed between the TRC and the University of Manitoba. An administrative

agreement was signed by the TRC and the University of Manitoba to set out the ways in which

the information would be archived and managed.

13. The Administrative Agreement sets out a series of provisions in a section entitled

ooAccess and Privacy", which appears to have been developed without regard to the restrictions

on access set out in the Settlement Agreement:

31. Subject to the below, the University will make the Settled Property as

accessible to the public as possible.
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32. The Mandate requires that the archives be preserved and accessed "subject to
and in compliance with applicable privacy and access to information legislation".
To the extent possible under applicable legislation, records among the Settled

Property will be made available to the public in an un-redacted form.

33. It is intended that the Settled Property, once under the control of the
University, will be subject to The Freedom of Information and Protection of
Privacy Act (Manitoba) ("FIPPA"), which is substantially equivalent to the

federal Access to Inþrmation Act and Privacy Act. The University and the TRC
will take all reasonable steps to work with the Government of Manitoba to ensure

the records among the Settled Property are subject to FIPPA, and to achieve any
new statutes or amendments to legislation or regulations necessary to ensure

that the Settled Property is not less accessible than it would be if it were held
at Library and Archives Canada.

34. The Settled Property has not been reviewed by the TRC for the purposes

as assessing which records or information can be made publicly accessible
under applicable legislation. Upon receipt of the Settled Property, the University
will begin the task of reviewing the Settled Property to determine what records

and information can be made publicly accessible in both un-redacted and redacted

form under applicable legislation as soon as possible, with priority to be given to
statements given to the TRC.

35. Those portions of the'Settled Property which cannot be made generally

accessible to the public may be made available to researchers in accordance with
applicable legislation, appropriate ethics and other approvals, and in accordance

with the requirements of the University.

36. Certain portions of the Settled Property, including records related to the IAP
process under the Settlement Agreement, ffiâY be subject to particular
confidentiality provisions, i,mposed by a court of competent jurisdiction, or
otherwise. The University will use all reasonable efforts to protect such records

in accordance with the confidentiality requirements.

Centre for Truth and Reconciliation, Administrative Agreement, paras. 3I-36 (emphasis

added)

14. The Administrative Agreement also provides that the University and the TRC will work

with the Government of Manitoba to ensure the records among the Settled Property are subject to

Manitoba's Freedom of Information and Protection of Privacy Act,("FIPPA"), and "to achieve"

any new statutes or amendments to legislation or regulations necessary to ensure that the Settled

Property is not less accessible than it would be if it were held at Library and Archives Canada.

Key provisions of this new statute are set out below.
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Centre for Truth and Reconciliation, Administrative Agreement, para. 33

C. The National Centrefor Truth ønd Reconcilíation Act

15. The National Centre þr Truth and Reconciliation Act ("NCTR Act"), which sets out the

privacy legislation applicable to the'records housed in the NCTR, was assented to on June 30,

2015 and came into force on July 13, 2015, Notably it was not drafted or in force at the time of

this Court's in rem decision made on July 14,2014 relating to IAP documents.

Nqtional Centre for Truth and Reconciliation Act, S. M. 20 I 5 , c. 2

16. The NCZR Act purports to authorize the Director of the NCTR to enter into written

agreements with other persons, governments and entities respecting the collection of records and

information from them which may include restrictions on disclosure of records or of information

contained therein. However the Director is prohibited from agreeing to restrict disclosures in

any agreement concerning records or information received from the TRC or any party to the

IRSSA.

NCTR Act, ss.6(l), 6(2), 6(3)

17. In fact, The Director of the NCTR is mandated to make proactive disclosure, and to

disclose any personal information, including personal health information, contained in the

records to the extent that he considers necessary to fulfill the mandate to ensure the availability

of the records.

NCTR Act, s. 7

18. The NCZR Act authorizes the disclosure of information normally protected under the

Freedom of Information and Protection of Privacy Act ("FIPPA") and the Personal Health

Information Act (" P HIA " ).

NCTR Act, s. 7(2); Freedom of Information and Protection of Privacy Act, C.C.S.M. c.

F175, s. a4Q)þ); Personal Health Inþrmation Act, C.C.S.M. c, P33.5, s. 22(2) (o)
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19. Thc Dircctor must rcstrict the proactive disclosure of records and information if the

disclosure would be an unreasonable invasion of an individual's privacy or if a court prohibits

disclosure,

NCTR Act, s. 8(l)

20. In determining whether a próactive disclosure would be an unreasonable invasion of an

individual's privacy, the Director must consider all relevant circumstances including whether the

public interest in the disclosure clearly outweighs any invasion of privacy that could result from

the disclosure. There is no restriction on the Director's discretion in this decision.

NCTR Act, s. 8(2)

21. The NCZR Act further provides that the person providing information has a right of

access to it and that family members of an individual have the right to receive a copy of the

information if the individual consents or, if the individual is deceased, if the Director believes

that disclosing the information would not unreasonably invade the privacy of the deceased

individual or another individual referred to in the record. A restriction imposed under s. 8 does

not affect a request made under this section of the Act.

NCTR Act, s. I I

22. The restrictions on proactive disclosure do not affect a right of access under Part 2 of

FIPPA or Part 2 of PHIA.

NCTRAc:, s. 12(3)) 
q

D. The Harms Resulting if Personal or Identifying Information is Made Publicly
Accessible

23. This Court, in the context of discussing IAP documents, has already found that the

disclosure of personal information, including the disclosure of information regarding student-on-

student abuse, would perpetuate the harm caused to aboriginal individuals and communities.

Other courts dealing with the IRSSA have also noted the ease with which individuals in small

aboriginal communities can be identified.
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Fontaine v. Canada (Attorney General) l20l4l O.J. 3638, paras. 214-224; see also

Fontaine v. Canada (Attorney General) (2013) BCSC 1955, para. 33 (per Brown, J.);

III. ARGUMENT

A. The Settlement Agreement Protects Individual Privacy Interests

24. Paragraph 11 of Schedule N deals with allowing the TRC access to the documents held

by Canada and the churches. Where such documents are subject to individual privacy interests,

researchers for the TRC may have access only if privacy is protected. There is no right of

access to these documents for the general public. These conditions were agreed to by the parties

to the Settlement Agreement and were ordered by the nine Courts without the presence of the

TRC which was subsequently created. These conditions are binding on all parties to the 1A,SSI,

the TRC which is a creature of the Settlement Agreement, and to any successor of the TRC.

Settlement Agreement, Schedule N, para I I

25. Section 13 also provides that the Commission shall respect privacy laws and the privacy

concerns of participants.

Settlement Agreement, Schedule N, para 13

26. The issue of Canada's obligätion to provide documents to the TRC was canvassed by

Goudge, J, of this Court. In discussing the first two sub-paragraphs of paragraph 11 of Schedule

N, he found:

Third, it is not an issue that any obligation of Canada to provide documents from
LAC is subject to the privacy interests of individuals, solicitor-client privilege,
and cabinet confi dentiality.

Fontaine v. Canada (Attorney General,) 2013 ONSC 684,pata. 67

27. In determining the extent of Canada's obligation to disclose documents to the TRC,

Justice Goudge pointed out:

As applied to LAC fl,ibrary and Archives Canada], Canada's obligation is to
provide relevant documents.which all agree means documents relevant to the

TRC's mandate. As the change to the Ontario Rules of Civil Procedure made on
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January l, 2010 demonstrates, this is a less expansive and more targeted

obligation than one requiring provision of documents "related to" or "possibly
relevant to" the TRC's mandate. Just because an archived document mentions an

Indian Residential School, does not mean that it must be provided.

In my view, relevant documents are those that are reasonably required to assist the

TRC to discharge its mandate. Viewing the obligation through the lens of
reasonableness is important, as counsel for the TRC acknowledged in argument.

It is akin to the modulating concept of proportionality that now applies to
document production in civil actions in Ontario, which recognizes that exhaustive
production is antithetical to just outcomes.

Fontaine v. Cunada (Attorney General) 2013 ONSC 684, paras. 79-80

28. After reiterating the importance of the examination of the TRC's mandate to determining

Canada's obligation to provide documents, Justice Goudge found:

However, there are several provisions of the Settlement Agreement that would
appear to be relevant to fixing the extent of this obligation. For example, section

1(e) charges the TRC with the goals of creating "as complete an historical record

as possible of the IRS system and legacy". This may suggest that something short

of perfection is the objective. A second example is section 2(h). Its prohibition
on the TRC making use of personal information may also affect the extent of
Canada's obligation.

Fontaine v. Canada (Attorney Generøl) 2013 ONSC 684, para, 82 (emphasis added)

29. As found by Goudge ,1. atparas 67 and 82 cited above, the extent of Canada's obligation

to provide documents to the TRC may stop short of requiring Canada to provide documents

which are subject to the privacy interests of individuals.

B. No One is Protecting Individual Privacy Interests

30. Hundreds of thousands of pages of documents have akeady been turned over by Canada

(and the Churches) to the TRC, It is unclear to what extent, if any, Canada and the Churches

have acted to protect the privacy interests of the individuals mentioned in those documents either

by refusing to turn over documents which engage individual privacy interests, or by ensuring that

the documents are redacted and anonymized.
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31. In the same manner, the TRC has not implemented conditions for the protection of

individual privacy interests in regard to the information it has received despite the very clear

obligations to do so set out in section 2 of Schedule N of the IRSSA. Instead, the TRC has

simply turned over its documents to the University of Manitoba for deposit in the NCTR.

32. The TRC confirmed in the Administrative Agreement that it has not reviewed these

documents for the pu{pose of assessing which records or information can be made publicly

accessible, instead leaving the University of Manitoba (which houses the NCTR) to do so. In the

written discovery, the TRC advises. that it has taken no steps to do so. This, in and of itself,

violates section 2 of Schedule N of the IRSSA.

Centre for Truth and Reconciliation, Administrative Agreement, para. 34; IRSSA, Schedule

N, s. 2 (supra, para.7)

33. The Administrative Agreement provides that certain portions of the Settled Property may

be subject to particular confidentiality provisions imposed by a court of competent jurisdiction or

otherwise. Nonetheless, the University only undertakes to use "all reasonable efforts to protect

such records in accordance with the confidentiality requirements" but does not guarantee

compliance.

Centre for Truth and Reconciliation, Administrative Agreement, pøra. 36

34. In addition, as can be seen by paragraph 34 of the Administrative Agreement, the only

obligation of the NCTR or the University of Manitoba to respect individual privacy interests is

"under applicable legislation". There is no obligation expressed that the NCTR would be

required to redact, anonymize or restrict access to records in accordance with Schedule N of the

IRSSA. The absence of such a condition demonstrates the risks involved in transferring

documents to the TRC, the NCTR or the University of Manitoba without a Court Order that

specifically binds the TRC, NCTR and the University or any party in possession of these

documents to the specific provisions of Schedule N of the Settlement Agreement

35. Although the TRC relies heavily on the special archival arrangements including

representation of aboriginal peoples in the governing structures, no committee, no matter how

expert and how well-intentioned, can be a substitute for individual consent to the release of

personal information. In short, any agreement between Canada, the Church entities, the TRC,
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the NCTR and/or the University of Manitoba cannot and should not be allowed to over-ride the

obligation in the IRSSA that no use may be made of any documents which engage individual

privacy interests without the express consent of the individual whose privacy interests are

engaged.

36. Whatever the University of Manitoba's internal processes may be, the NCTR itself is

governed by the NCTR Act. Any claim that the NCTR Act will protect individual privacy

interests is belied by the very terms of that legislation which clearly violate the terms of the

IRSSA.

NCTRAct, supras.6,7,8, Il, I2;

37. If documents are to be kept completely confidential forever, there is no point in

depositing them in any archive. It is therefore safe to assume that any documents deposited with

the NCTR will be disclosed at sóme point even if the individual never consented to the

disclosure. As the NCTR Act provides for no real protection of personal information engaging

privacy interests other than by way of a court order, such an order is required to ensure that the

terms of the IRSSA will be respected.

38. Independent Counsel is the only Party to the Settlement Agreement who, on this

application, is speaking on behalf of the Claimants and the alleged perpetrators of student on

student abuse. As a result, Independent Counsel are appearing on a pro bono basis and seek

costs of this Application in any event of the result.

IV ORDER SOUGHT

The following conditions apply to all information in the possession of Canada and the

Church Entities and that transferred from Canada or the Church Entities to the TRC, the

NCTR or any other archive and to all information received by the TRC and the NCTR'
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The use of all such information, for any purpose, is subject to the privacy interests of

individuals. V/here such privacy interests exist, researchers for the TRC or NCTR may

have access to the documents, providing privacy is protected.

No one shall make any reference in any manner whatsoever to the possible civil or

criminal liability of any person or organization, unless such findings or information about

the individual or institution has already been established through legal proceedings.

No one shall, except as required by law, use or permit access to statements made by

individuals during any TRC or NCTR events, activities or processes, except with the

express consent of the individual and only for the sole purpose and extent for which the

consent is granted.

No one shall name names 'in their events, activities, public statements, report or

recommendations, or make use of personal information or of statements made which

identify a person, without the express consent of that individual, unless that information

and/or the identity of the person so identified has already been established through legal

proceedings, by admission, or by public disclosure by that individual. Other information

that could be used to identify individuals shall be anonymized to the extent possible.

In obtaining statements from individuals, the TRC and the NCTR shall require in camera

proceedings for the taking of any statement that contains names or other identifying

information of persons alleged by the person making the statement of some wrong doing,

unless the person named or i{entified has been convicted for the alleged wrong doing'

The TRC and the NCTR shall not record the names of persons so identified, unless the

person named or identified has been convicted for the alleged wrong doing. Other

information that could be used to identify said individuals shall be anonymized to the

extent possible.

No one shall, except as required by law, provide to any other proceeding, or for any other

use, any personal information, statement made by the individual or any information

identifying any person, without that individual's consent.

4

5

6.

7
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8. Costs of Independent Counsel for participation in this Request for Directions to be paid by

the Applicants or by Canada asthis Court may direct.

All of which is respectfully submitted,

Dated at Vancouver, British Columbia this 19th day of November, 2015

Peter R.

D /\/'
Diatre Soloka,

_lrffi
Sandra Staats

all on behalf of
Independent Counsel


