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[2000] 2 R.C.S. 307BLENCOE c. C.-B. (HUMAN RIGHTS COMMISSION)

The British Columbia Human Rights La British Columbia Human Rights
Commission, the Commissioner of Commission, le Commissioner of
Investigation and Mediation, the British Investigation and Mediation, le British
Columbia Human Rights Tribunal and Columbia Human Rights Tribunal et
Andrea Willis Appellants Andrea Willis Appelants

v. c.

Robin Blencoe Respondent Robin Blencoe Intimé

and et

Irene Schell Intervener Irene Schell Intervenante

and et

The Attorney General for Ontario, the Le procureur général de l’Ontario, le
Attorney General of British Columbia, the procureur général de la Colombie-
Saskatchewan Human Rights Commission, Britannique, la Saskatchewan Human Rights
the Ontario Human Rights Commission, the Commission, la Commission ontarienne des
Nova Scotia Human Rights Commission, the droits de la personne, la Nova Scotia
Manitoba Human Rights Commission, the Human Rights Commission, la Commission
Canadian Human Rights Commission, the des droits de la personne du Manitoba, la
Commission des droits de la personne et des Commission canadienne des droits de la
droits de la jeunesse, the British Columbia personne, la Commission des droits de la
Human Rights Coalition and the Women’s personne et des droits de la jeunesse, la
Legal Education and Action British Columbia Human Rights Coalition et
Fund Interveners le Fonds d’action et d’éducation juridiques

pour les femmes Intervenants

INDEXED AS: BLENCOE v. BRITISH COLUMBIA (HUMAN RÉPERTORIÉ: BLENCOE c. COLOMBIE-BRITANNIQUE
RIGHTS COMMISSION) (HUMAN RIGHTS COMMISSION)

Neutral citation: 2000 SCC 44. Référence neutre: 2000 CSC 44.

File No.: 26789. No du greffe: 26789.

2000: January 24; 2000: October 5. 2000: 24 janvier; 2000: 5 octobre.

Present: McLachlin C.J. and L’Heureux-Dub´e, Présents: Le juge en chef McLachlin et les juges
Gonthier, Iacobucci, Major, Bastarache, Binnie, Arbour L’Heureux-Dub´e, Gonthier, Iacobucci, Major,
and LeBel JJ. Bastarache, Binnie, Arbour et LeBel.

ON APPEAL FROM THE BRITISH COLUMBIA COURT EN APPEL DE LA COUR D’APPEL DE LA COLOMBIE-
OF APPEAL BRITANNIQUE

Constitutional law — Charter of Rights — Applica- Droit constitutionnel — Charte des droits — Applica-
tion — Human Rights Commission — Commission tion — Commission des droits de la personne — Com-
implementing specific governmental program and exer- mission mettant en œuvre un programme gouvernemen-
cising statutory authority — Commission independent tal particulier et exerçant un pouvoir conféré par la loi
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308 [2000] 2 S.C.R.BLENCOE v. B.C. (HUMAN RIGHTS COMMISSION) 

from government and acting judicially — Whether — Commission indépendante du gouvernement et agis-
Canadian Charter of Rights and Freedoms applicable to sant de manière judiciaire — La Charte canadienne des
Commission’s actions — Canadian Charter of Rights droits et libertés s’applique-t-elle aux actes de la Com-
and Freedoms, s. 32. mission? — Charte canadienne des droits et libertés,

art. 32.

Constitutional law — Charter of Rights — Liberty Droit constitutionnel — Charte des droits — Liberté
and security of person — Sexual harassment complaints et sécurité de la personne — Plaintes de harcèlement
filed against respondent before Human Rights Commis- sexuel déposées contre l’intimé auprès de la Commis-
sion — Lengthy delay in processing complaints — sion des droits de la personne — Long délai écoulé dans
Whether respondent’s constitutional rights to liberty and le traitement des plaintes — Les droits constitutionnels
security of person engaged — Canadian Charter of de l’intimé à la liberté et à la sécurité de sa personne
Rights and Freedoms, s. 7. s’appliquent-ils? — Charte canadienne des droits et

libertés, art. 7.

Administrative law — Abuse of process — Delay — Droit administratif — Abus de procédure — Délai —
Sexual harassment complaints filed against respondent Plaintes de harcèlement sexuel déposées contre l’intimé
before Human Rights Commission — Lengthy delay in auprès de la Commission des droits de la personne —
processing complaints — Whether respondent’s ability Long délai écoulé dans le traitement des plaintes — La
to have fair hearing compromised — Whether lengthy capacité de l’intimé d’obtenir une audience équitable a-
delay amounted to denial of natural justice or abuse of t-elle été compromise? — Le long délai écoulé consti-
process. tuait-il un déni de justice naturelle ou un abus de procé-

dure?

In March 1995, while serving as a minister in the En mars 1995, alors qu’il ´etait ministre au sein du
Government of British Columbia, the respondent was gouvernement de la Colombie-Britannique, l’intim´e a
accused by one of his assistants of sexual harassment. A ´eté accus´e de harc`element sexuel par l’une de ses
month later, the premier removed the respondent from adjointes. Un mois plus tard, le premier ministre l’ex-
Cabinet and dismissed him from the NDP caucus. In cluait du Cabinet et du caucus du NPD. En juillet et en
July and August of 1995, two complaints of discrimina- aoˆut 1995, deux autres femmes, W et S, ont d´eposé
tory conduct in the form of sexual harassment were filed devant le British Columbia Council of Human Rights
with the British Columbia Council of Human Rights (maintenant la British Columbia Human Rights Com-
(now the British Columbia Human Rights Commission) mission) deux plaintes de discrimination sous forme de
against the respondent by two other women, W and S. harc`element sexuel contre l’intim´e. Les plaintes concer-
The complaints centered around various incidents of naient divers ´episodes de harc`element sexuel qui
sexual harassment alleged to have occurred between seraient survenus entre mars 1993 et mars 1995. L’in-
March 1993 and March 1995. The respondent was tim´e a été informé de la premi`ere plainte en juillet 1995
informed of the first complaint in July 1995 and of the et de la seconde en septembre 1995. À la suite de l’en-
second in September 1995. After the Commission’s quˆete de la Commission, des audiences devant le British
investigation, hearings were scheduled before the Columbia Human Rights Tribunal ont ´eté fixées au mois
British Columbia Human Rights Tribunal in March de mars 1998, soit plus de 30 mois apr`es le dépôt des
1998, over 30 months after the initial complaints were plaintes initiales.
filed.

Following the allegations against the respondent, Les all´egations formul´ees contre l’intim´e ont suscit´e
media attention was intense. He suffered from severe une attention intense de la part des m´edias. Il a fait une
depression. He did not stand for re-election in grave d´epression. Il n’a pas sollicit´e un nouveau mandat
1996. Considering himself “unemployable” in British en 1996. Se disant «inapte au travail» en Colombie-
Columbia due to the outstanding human rights com- Britannique en raison des plaintes fond´ees sur les droits
plaints against him, the respondent commenced judicial de la personne qui pesaient toujours contre lui, l’intim´e
review proceedings in November 1997 to have the com- a pr´esenté, en novembre 1997, une demande de contrˆole
plaints stayed. He claimed that the Commission had lost judiciaire en vue d’obtenir l’arrˆet des proc´edures rela-
jurisdiction due to unreasonable delay in processing the tives aux plaintes. Il a fait valoir que la Commission
complaints. The respondent alleged that the unreasona- avait perdu comp´etence en raison d’un d´elai déraisonna-
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[2000] 2 R.C.S. 309BLENCOE c. C.-B. (HUMAN RIGHTS COMMISSION)

ble delay caused serious prejudice to him and his family ble dans le traitement des plaintes. L’intim´e a allégué
which amounted to an abuse of process and a denial of que ce d´elai déraisonnable avait caus´e à sa famille et `a
natural justice. His petition was dismissed by the lui-mˆeme un pr´ejudice grave ´equivalant `a un abus de
Supreme Court of British Columbia. A majority of the proc´edure et `a un déni de justice naturelle. Sa demande
Court of Appeal allowed the respondent’s appeal and a ´eté rejetée par la Cour suprˆeme de la Colombie-
directed that the human rights proceedings against him Britannique. La Cour d’appel, `a la majorité, a accueilli
be stayed. The majority found that the respondent had l’appel de l’intim´e et a ordonn´e l’arrêt des proc´edures en
been deprived of his right under s. 7 of the Canadian matière de droits de la personne qui avaient ´eté enga-
Charter of Rights and Freedoms to security of the per- g´ees contre lui. Les juges majoritaires ont conclu que
son in a manner which was not in accordance with the l’intim´e avait été privé, d’une mani`ere non conforme
principles of fundamental justice. aux principes de justice fondamentale, du droit `a la

sécurité de sa personne que lui garantit l’art. 7 de la
Charte canadienne des droits et libertés.

Held (Iacobucci, Binnie, Arbour and LeBel JJ. dis- Arrêt (les juges Iacobucci, Binnie, Arbour et LeBel
senting in part): The appeal should be allowed. sont dissidents en partie): Le pourvoi est accueilli.

Per McLachlin C.J. and L’Heureux-Dub´e, Gonthier, Le juge en chef McLachlin et les juges L’Heureux-
Major and Bastarache JJ.: The Charter applies to the Dub´e, Gonthier, Major et Bastarache: La Charte s’ap-
actions of the British Columbia Human Rights Commis- plique aux actes de la British Columbia Human Rights
sion. The Commission is created by statute and all of its Commission. La Commission a ´eté créée par une loi et
actions are taken pursuant to statutory authority. Bodies elle accomplit tous ses actes en vertu du pouvoir que lui
exercising statutory authority are bound by the Charter confère la loi en cause. L’organisme qui exerce un pou-
even though they may be independent of government. voir conf´eré par une loi est assujetti `a la Charte même
The Commission in this case is both implementing a s’il peut ˆetre indépendant du gouvernement. La Com-
specific government program and exercising powers of mission dont il est question en l’esp`ece met en œuvre un
statutory compulsion. Further, the Commission cannot programme gouvernemental particulier et exerce des
escape Charter scrutiny merely because it exercises pouvoirs de contrainte ´emanant de la loi. En outre, la
judicial functions. The ultimate source of authority is Commission ne peut pas ´echapper `a un examen fond´e
government. The Commission is carrying out the legis- sur la Charte du seul fait qu’elle exerce des fonctions
lative scheme of the Human Rights Code and must act judiciaires. L’origine du pouvoir accord´e est en fin de
within the limits of its enabling statute. There is clearly compte le gouvernement. La Commission applique le
a “governmental quality” to the functions of a human r´egime législatif du Human Rights Code et doit agir
rights commission which is created by government to dans les limites de sa loi habilitante. Les fonctions d’une
promote equality in society generally. It is the adminis- commission des droits de la personne cr´eée par le gou-
tration of a governmental program that calls for Charter vernement pour promouvoir l’´egalité dans la soci´eté en
scrutiny. général sont clairement de «nature gouvernementale».

C’est l’application d’un programme gouvernemental qui
commande l’examen fond´e sur la Charte.

Section 7 of the Charter can extend beyond the L’article 7 de la Charte peut déborder le cadre du
sphere of criminal law, at least where there is state droit criminel, au moins dans le cas d’un acte gouverne-
action which directly engages the justice system and its mental int´eressant directement le syst`eme judiciaire et
administration. If a case arises in the human rights con- l’administration de la justice. Rien ne s’oppose `a ce que
text which, on its facts, meets the usual s. 7 threshold cet article s’applique `a une affaire en mati`ere de droits
requirements, there is no specific bar against such a de la personne qui, sur le plan des faits, respecte les con-
claim and s. 7 may be engaged. ditions pr´eliminaires de son application.

In order for s. 7 to be triggered, one must first estab- Pour que l’art. 7 s’applique, il faut d’abord prouver
lish that the interest in respect of which the respondent que le droit vis´e par l’allégation de l’intimé relève de
asserted his claim falls within the ambit of s. 7. The lib- l’art. 7. Le droit `a la liberté garanti par l’art. 7 ne s’en-
erty interest protected by s. 7 is no longer restricted to tend plus uniquement de l’absence de toute contrainte
mere freedom from physical restraint. “Liberty” is physique. La «libert´e» est en cause lorsque des con-
engaged where state compulsions or prohibitions affect traintes ou des interdictions de l’État influent sur les
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310 [2000] 2 S.C.R.BLENCOE v. B.C. (HUMAN RIGHTS COMMISSION) 

important and fundamental life choices. The s. 7 liberty choix importants et fondamentaux qu’une personne peut
interest protects an individual’s personal autonomy. In faire dans sa vie. Le droit `a la liberté garanti par l’art. 7
our free and democratic society, individuals are entitled prot`ege l’autonomie personnelle. Dans notre soci´eté
to make decisions of fundamental importance free from libre et d´emocratique, chacun a le droit de prendre des
state interference. Such personal autonomy, however, is d´ecisions d’importance fondamentale sans intervention
not synonymous with unconstrained freedom. Here, the de l’État. Cette autonomie personnelle n’est toutefois
state has not prevented the respondent from making any pas synonyme de libert´e illimitée. Dans la pr´esente
“fundamental personal choices”. Therefore, the interests affaire, l’État n’a pas empˆeché l’intimé de faire des
sought to be protected in this case do not fall within the «choix personnels fondamentaux». Par cons´equent, les
“liberty” interest protected by s. 7. droits que l’on cherche `a protéger en l’esp`ece ne font

pas partie du droit «`a la liberté» garanti par l’art. 7.

The right to security of the person guaranteed by s. 7 Le droit `a la sécurité de la personne garanti par l’art. 7
protects the psychological integrity of an individual. prot`ege l’intégrité psychologique d’une personne.
However, in order for this right to be triggered, the psy- Cependant, pour que ce droit soit en cause, le pr´ejudice
chological harm must result from the actions of the state psychologique doit r´esulter d’un acte de l’État et doit
and it must be serious. In this case, the direct cause of ˆetre grave. En l’esp`ece, la cause directe du pr´ejudice
the harm to the respondent was not the state-caused subi par l’intim´e n’était pas le d´elai imputable `a l’État
delay in the human rights process. While the respondent dans le d´eroulement du processus en mati`ere de droits
has suffered serious prejudice in connection with the de la personne. Bien que les all´egations de harc`element
allegations of sexual harassment against him, for s. 7 to sexuel dont l’intim´e a fait l’objet lui aient caus´e un pré-
be engaged there must be a sufficient causal connection judice grave, il doit y avoir un lien de causalit´e suffisant
between the state-caused delay and the prejudice suf- entre le d´elai imputable `a l’État et le pr´ejudice subi pour
fered. The most prejudicial impact on the respondent que l’art. 7 s’applique. L’effet le plus pr´ejudiciable sur
was caused not by the actions of the Commission but l’intim´e résulte non pas des actes de la Commission,
rather by the events prior to the complaints — the alle- mais plutˆot d’événements ant´erieurs au d´epôt des
gations of the respondent’s assistant — which caused plaintes — les all´egations de l’adjointe de l’intim´e —
the respondent to be ousted from Cabinet and caucus as qui ont entraˆıné son expulsion du Cabinet et du caucus,
well as the actions by non-governmental actors such as ainsi que du comportement d’acteurs non gouvernemen-
the press. The harm to the respondent resulted from the taux comme les journalistes. Le pr´ejudice subi par l’in-
publicity surrounding the allegations themselves, cou- tim´e est imputable `a la publicité ayant entour´e les allé-
pled with the political fallout which ensued. When the gations elles-mˆemes et aux retomb´ees politiques qui ont
respondent began to experience stigma, the human suivi. Les proc´edures en mati`ere de droits de la personne
rights proceedings had yet to commence. Further, there n’avaient pas encore commenc´e lorsque l’intimé a com-
is a pending civil suit against the respondent for sexual menc´e à être victime d’une stigmatisation. En outre,
harassment and W’s complaint against the Government l’intim´e fait toujours l’objet de poursuites civiles pour
on these very same issues. The prolongation of stigma harc`element sexuel et W a d´eposé une plainte contre le
from ongoing publicity was likely regardless of the gouvernement pour les mˆemes motifs. Il ´etait probable
delay in the human rights proceedings. At best, the que la stigmatisation r´esultant de la publicit´e incessante
respondent was deprived of a speedy opportunity to se poursuivrait peu importe le d´elai écoulé dans les pro-
clear his name. Lastly, the human rights process did not c´edures en mati`ere de droits de la personne. Au mieux,
seriously exacerbate the respondent’s prejudice. It is dif- l’intim´e a été privé de la possibilit´e de se disculper rapi-
ficult to see how procedural delay could have seriously dement. Enfin, le processus en mati`ere de droits de la
increased damage already done to the respondent’s personne n’a pas s´erieusement aggrav´e le préjudice subi
reputation. par l’intim´e. On voit mal comment un d´elai de proc´e-

dure pourrait avoir s´erieusement accru le pr´ejudice déjà
causé à la réputation de l’intim´e.

Even accepting that the outstanding complaints may Mˆeme si on reconnaˆıt que les plaintes dont l’intim´e
have contributed to the respondent’s stigma to some faisait l’objet peuvent avoir contribu´e jusqu’à un certain
degree, thereby causing some of his suffering, and point `a sa stigmatisation et avoir ainsi caus´e certaines de
assuming without deciding that there is a sufficient ses souffrances, et mˆeme si on pr´esume, sans pour
nexus between the state-caused delay and the prejudice autant le d´ecider, qu’il existe un lien suffisant entre le
to the respondent, the state interference with the respon- d´elai imputable `a l’État et le pr´ejudice subi par l’intim´e,
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dent’s psychological integrity did not amount to a viola- l’atteinte de l’État à l’intégrité psychologique de l’in-
tion of his right to security of the person. First, the s. 7 tim´e ne constituait pas une atteinte `a son droit `a la sécu-
rights of “liberty and security of the person” do not rit´e de sa personne. Premi`erement, les droits «`a la liberté
include a generalized right to dignity, or more specifi- et `a la sécurité de [l]a personne» garantis par l’art. 7 ne
cally a right to be free from the stigma associated with a comportent pas un droit g´enéral à la dignité ou, plus pr´e-
human rights complaint. While respect for the inherent cis´ement, un droit `a la protection contre la stigmatisa-
dignity of persons is clearly an essential value in our tion li´ee à une plainte fond´ee sur les droits de la per-
free and democratic society which must guide the courts sonne. Bien que le respect de la dignit´e inhérente des
in interpreting the Charter, this does not mean that dig- gens soit nettement une valeur essentielle de notre
nity is elevated to a free-standing constitutional right soci´eté libre et d´emocratique, qui doit guider les tribu-
protected by s. 7. The notion of “dignity” is better naux dans l’interpr´etation de la Charte, cela ne signifie
understood as an underlying value. Like dignity, reputa- pas pour autant que l’on fait de la dignit´e un droit cons-
tion is not a free-standing right. Neither is freedom from titutionnel distinct garanti par l’art. 7. Il vaut mieux con-
stigma. Second, the state has not interfered with the sid´erer la notion de «dignit´e» comme une valeur sous-
ability of the respondent and his family to make essen- jacente. À l’instar de la dignité, la réputation n’est pas
tial life choices. In order for security of the person to be un droit distinct. La protection contre la stigmatisation
triggered in this case, the impugned state action must ne l’est pas non plus. Deuxi`emement, l’́Etat n’a pas
have had a serious and profound effect on the respon- port´e atteinte `a la capacit´e de l’intimé et des membres
dent’s psychological integrity. It is only in exceptional de sa famille de faire des choix essentiels dans leur vie.
cases where the state interferes in profoundly intimate Pour que la s´ecurité de la personne soit en cause en l’es-
and personal choices of an individual that state-caused p`ece, l’acte reproch´e à l’État doit avoir eu des r´epercus-
delay in human rights proceedings could trigger the s. 7 sions graves et profondes sur l’int´egrité psychologique
security of the person interest. Here, the alleged right to de l’intim´e. Ce n’est que dans les cas exceptionnels o`u
be free from stigma associated with a human rights l’État s’ingère dans des choix profond´ement intimes et
complaint does not fall within this narrow sphere. The personnels d’un individu que le d´elai imputable `a l’État,
state has not interfered with the respondent’s right to dans des proc´edures en mati`ere de droits de la personne,
make decisions that affect his fundamental being. The pourrait d´eclencher l’application du droit `a la sécurité de
prejudice to the respondent is essentially confined to his la personne garanti par l’art. 7. En l’esp`ece, le droit
personal hardship. all´egué à la protection contre la stigmatisation li´ee à une

plainte fondée sur les droits de la personne ne fait pas
partie de cette cat´egorie restreinte. L’́Etat n’a pas port´e
atteinte au droit de l’intim´e de prendre des d´ecisions
touchant son ˆetre fondamental. Le pr´ejudice subi par
l’intim é se limite essentiellement `a ses difficultés per-
sonnelles.

There is no constitutional right outside the criminal Le droit constitutionnel d’ˆetre «jugé» dans un d´elai
context to be “tried” within a reasonable time. The raisonnable ne s’applique qu’en mati`ere criminelle. La
majority of the Court of Appeal erred in transplanting Cour d’appel `a la majorité a eu tort de transposer dans
s. 11(b) principles set out in the criminal law context to des proc´edures en mati`ere de droits de la personne fon-
human rights proceedings under s. 7. Not only are there d´ees sur l’art. 7 des principes ´enoncés relativement `a
fundamental differences between criminal and human l’al. 11b) dans le contexte du droit criminel. Non seule-
rights proceedings, but, more importantly, s. 11(b) of ment y a-t-il des diff´erences fondamentales entre des
the Charter is restricted to a pending criminal case. proc´edures criminelles et des proc´edures en mati`ere de

droits de la personne, mais encore l’al. 11b) de la Charte
ne s’applique qu’aux affaires criminelles pendantes.

There are remedies available in the administrative Le droit administratif offre des r´eparations en ce qui
law context to deal with state-caused delay in human concerne le d´elai imputable `a l’État dans des proc´edures
rights proceedings. However, delay, without more, will en mati`ere de droits de la personne. Cependant, le d´elai
not warrant a stay of proceedings as an abuse of process ne justifie pas, `a lui seul, un arrˆet des proc´edures comme
at common law. There must be proof of significant l’abus de proc´edure en common law. Il faut prouver
prejudice which results from an unacceptable delay. qu’un d´elai inacceptable a caus´e un préjudice important.
Here, the respondent’s ability to have a fair hearing has Dans la pr´esente affaire, la capacit´e de l’intimé d’obte-
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not been compromised. Proof of prejudice has not been nir une audience ´equitable n’a pas ´eté compromise. Il
demonstrated to be of sufficient magnitude to impact on n’a pas ´eté établi que le pr´ejudice subi est assez impor-
the fairness of the hearing. Unacceptable delay may also tant pour nuire `a l’équité de l’audience. Un d´elai inac-
amount to an abuse of process in certain circumstances ceptable peut ´egalement constituer un abus de proc´edure
even where the fairness of the hearing has not been dans certaines circonstances, mˆeme lorsque l’´equité de
compromised. Where there is no prejudice to hearing l’audience n’a pas ´eté compromise. Pour constituer un
fairness, the delay must be clearly unacceptable and abus de proc´edure dans les cas o`u il n’y a aucune
have directly caused a significant prejudice to amount to atteinte `a l’équité de l’audience, le d´elai doit être mani-
an abuse of process. It must be a delay that would, in the festement inacceptable et avoir directement caus´e un
circumstances of the case, bring the human rights sys- pr´ejudice important. Il doit s’agir d’un d´elai qui, dans
tem into disrepute. A court must be satisfied that the les circonstances de l’affaire, d´econsidérerait le régime
proceedings are contrary to the interests of justice. de protection des droits de la personne. La cour doit ˆetre
There may also be abuse of process where conduct is convaincue que les proc´edures sont contraires `a l’intérêt
oppressive. A stay is not the only remedy available for de la justice. Il peut ´egalement y avoir abus de proc´e-
abuse of process in administrative law proceedings and dure lorsque la conduite est oppressive. L’arrˆet des pro-
a respondent asking for a stay bears a heavy burden. In c´edures n’est pas la seule r´eparation possible dans le cas
this case, the respondent did not demonstrate that the d’un abus de proc´edure en mati`ere de droit administra-
delay was unacceptable to the point of being so oppres- tif, et la personne faisant l’objet d’une plainte qui
sive as to taint the proceedings. While the stress and demande l’arrˆet des proc´edures doit s’acquitter d’un
stigma resulting from an inordinate delay may contrib- lourd fardeau de preuve. En l’esp`ece, l’intimé n’a pas
ute to an abuse of process, the delay in processing the ´etabli que le d´elai était inacceptable au point d’ˆetre
complaints was not inordinate. oppressif et de vicier les proc´edures. Mˆeme si le stress

et la stigmatisation r´esultant d’un d´elai excessif peuvent
entraˆıner un abus de proc´edure, le d´elai écoulé dans le
traitement des plaintes n’´etait pas excessif.

The determination of whether a delay is inordinate is La question de savoir si un d´elai est excessif d´epend
not based on the length of the delay alone, but on con- non pas uniquement de la longueur de ce d´elai, mais de
textual factors, including the nature of the case and its facteurs contextuels, dont la nature de l’affaire et sa
complexity, the purpose and nature of the proceedings, complexit´e, de l’objet et de la nature des proc´edures
and whether the respondent contributed to the delay or ainsi que de la question de savoir si la personne vis´ee
waived the delay. Here, although the Commission took par les proc´edures a contribu´e ou renonc´e au délai. Dans
longer than is desirable to process the complaints, the la pr´esente affaire, mˆeme si la Commission a pris plus
delay was not so inordinate as to amount to an abuse of de temps que ce qui est souhaitable pour traiter les
process. The case may not have been an extremely com- plaintes, le d´elai écoulé n’était pas excessif au point de
plicated one, but the various steps necessary to protect constituer un abus de proc´edure. Même s’il se peut que
the respondents in the context of the human rights com- l’affaire n’ait pas ´eté extrêmement compliqu´ee, les
plaints system take time. The trial judge found that only diverses ´etapes n´ecessaires pour assurer la protection de
the 24-month period between the filing of the com- la personne qui fait l’objet d’une plainte fond´ee sur les
plaints and the end of the investigation process should droits de la personne allongent d’autant le processus. Le
be considered for the delay, stating that the Human juge de premi`ere instance a conclu que seule la p´eriode
Rights Tribunal could not be criticized for not setting de 24 mois comprise entre le d´epôt des plaintes et la fin
the hearing dates earlier as the respondent did not press de l’enquˆete pouvait ˆetre prise en consid´eration pour
for earlier dates. During that 24-month period, there was calculer le d´elai, disant qu’on ne pouvait reprocher au
no extended period without any activity in the process- Tribunal des droits de la personne de ne pas avoir fix´e
ing of the complaints, except for an inexplicable five des dates d’audience plus rapproch´ees, étant donn´e que
months of inaction. The respondent challenged the late- l’intim´e ne lui avait pas demand´e de le faire. Au cours
ness of the complaints and brought forward allegations de ces 24 mois, il n’y a pas eu de p´eriode prolong´ee
of bad faith and, as a result, the process was delayed by d’inactivit´e dans le traitement des plaintes, si ce n’est
eight months. The Commission should not be held une p´eriode inexplicable de cinq mois d’inactivit´e. L’in-
responsible for contributing to this part of the delay. tim´e a présenté une contestation fond´ee sur le caract`ere
When all the relevant factors are taken into account, in tardif des plaintes et a all´egué la mauvaise foi, de sorte
particular the ongoing communication between the par- que le processus a ´eté retard´e de huit mois. La Commis-
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ties, the delay in processing the complaints is not one sion ne devrait pas ˆetre tenue responsable d’avoir contri-
that would offend the community’s sense of decency bu´e à cette partie du d´elai. Lorsque tous les facteurs per-
and fairness. Nevertheless, in light of the lack of dili- tinents sont pris en consid´eration, notamment la
gence displayed by the Commission, the Court’s discre- communication constante entre les parties, le d´elai
tion under s. 47 of the Supreme Court Act should be ´ecoulé dans le traitement des plaintes n’est pas de ceux
exercised to award costs against the Commission in qui heurteraient le sens de la justice et de la d´ecence de
favour of the respondent and the complainants. la soci´eté. Néanmoins, vu l’absence de diligence mani-

festée par la Commission, il y a lieu de lui ordonner de
payer les d´epens de l’intim´e et des plaignantes en vertu
du pouvoir discr´etionnaire que l’art. 47 de la Loi sur la
Cour suprême confère à notre Cour.

Per Iacobucci, Binnie, Arbour and LeBel JJ. (dissent- Les juges Iacobucci, Binnie, Arbour et LeBel (dissi-
ing in part): This matter should be resolved on the basis dents en partie): La pr´esente affaire devrait ˆetre réglée
of administrative law principles. It is therefore unneces- en fonction des principes du droit administratif. Il est
sary to express a definite opinion on the application of donc inutile d’exprimer une opinion pr´ecise sur l’appli-
s. 7 of the Charter. cation de l’art. 7 de la Charte.

Administrative delay that is determined to be unrea- Le d´elai administratif jug´e déraisonnable en raison de
sonable based on its length, its causes, and its effects is sa dur´ee, de ses causes et de ses effets est abusif et con-
abusive and contrary to administrative law principles. traire aux principes du droit administratif. Il faut d´eter-
Unreasonable delays must be identified within the spe- miner si un d´elai est d´eraisonnable en fonction des cir-
cific circumstances of every case because not all delay constances particuli`eres de chaque cas, car les d´elais ne
is the same and not all administrative bodies are the sont pas tous les mˆemes et les organismes administratifs
same. In order to differentiate reasonable and unreason- diff`erent les uns des autres. Pour distinguer un d´elai rai-
able delay, courts must remain alive not only to the sonnable d’un d´elai déraisonnable, les tribunaux doivent
needs of administrative systems under strain, but also to ˆetre conscients non seulement des besoins des r´egimes
their good faith efforts to provide procedural protections administratifs soumis `a des contraintes, mais aussi des
to alleged wrongdoers. In assessing the reasonableness efforts qu’ils d´eploient de bonne foi en vue d’offrir des
of an administrative delay, three main factors should be protections proc´edurales aux pr´esumés contrevenants.
balanced: (1) the time taken compared to the inherent Pour ´evaluer le caract`ere raisonnable d’un d´elai admi-
time requirements of the matter before the particular nistratif, trois facteurs principaux doivent ˆetre appr´eciés:
administrative body; (2) the causes of delay beyond the (1) le d´elai écoulé par rapport au d´elai inhérent à l’af-
inherent time requirements of the matter; and (3) the faire dont est saisi l’organisme administratif en cause,
impact of the delay. A consideration of these factors (2) les causes de la prolongation du d´elai inhérent à l’af-
imposes a contextual analysis. faire, et (3) l’incidence du d´elai. L’examen de ces fac-

teurs commande une analyse contextuelle.

Here, inefficiency in the Human Rights Commis- La fa¸con inefficace dont la Commission des droits de
sion’s handling of this matter has led to abuse of pro- la personne a trait´e la présente affaire a donn´e lieu à un
cess. First, although serious, the allegations of sexual abus de proc´edure. Premi`erement, quoique graves, les
discrimination against the respondent did not raise com- all´egations de discrimination sexuelle dont faisait l’objet
plex issues and were not of a nature that could justify a l’intim´e ne soulevaient pas des questions complexes et
prolonged investigation. There was little to investigate. n’´etaient pas de nature `a justifier la tenue d’une enquˆete
Even though the inherent time requirements were mini- prolong´ee. Il y avait peu mati`ere à enquˆete. Même si le
mal, in all it took the Commission approximately two d´elai inhérent était minime, il a fallu environ deux ans
years to determine that the complaints should go to a en tout `a la Commission pour d´ecider que les plaintes
hearing. The time from the initial filing of the com- feraient l’objet d’une audience. Environ 32 mois se sont
plaints to the scheduled hearing was approximately 32 ´ecoulés entre le d´epôt initial des plaintes et la date fix´ee
months. While it is true that the Commission’s decision pour leur audition. Mˆeme s’il est vrai que la Commis-
to send the matter to a hearing involved a number of sion a dˆu franchir un certain nombre d’´etapes pour d´eci-
steps, nothing in the inherent time requirements of the der que l’affaire ferait l’objet d’une audience, le d´elai
case came close to requiring the delay that occurred. inh´erent à l’affaire était loin de correspondre `a celui qui
Second, although the respondent sought to use the s’est ´ecoulé. Deuxièmement, mˆeme si l’intimé a tent´e
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defences available to him, he did not become responsi- d’invoquer les moyens de d´efense dont il disposait, il
ble for the sheer inefficiency of the Commission in deal- n’est pas devenu responsable de l’inefficacit´e pure et
ing with these matters. There was serious delay on both simple dont la Commission a fait preuve en traitant ces
complaints despite the respondent’s efforts to find a way questions. Les deux plaintes ont fait l’objet d’un d´elai
to end it. The Commission admits that it cannot explain important malgr´e les efforts de l’intim´e pour y mettre
what was going on for five months of the time that it fin. La Commission reconnaˆıt qu’elle ne peut pas expli-
was dealing with the allegations against the respondent. quer ce qui s’est pass´e durant les cinq mois au cours
This five-month lapse is the high mark of the Commis- desquels elle a trait´e les allégations formul´ees contre
sion’s ineptitude. Third, although the administrative l’intim´e. Cet intervalle de cinq mois est le paroxysme de
delay was not the only cause of the prejudice suffered l’ineptie dont la Commission a fait preuve. Troisi`eme-
by the respondent, it contributed significantly to its ment, mˆeme si le d´elai administratif n’a pas ´eté la seule
aggravation and the Commission did nothing to mini- cause du pr´ejudice subi par l’intim´e, il a beaucoup con-
mize the impact of the delay. The Commission’s con- tribu´e à son aggravation et la Commission n’a rien fait
duct in dealing with this matter was less than accept- pour r´eduire au minimum l’incidence du d´elai. La con-
able. Further, the inefficient and delay-filled process at duite adopt´ee par la Commission en traitant cette affaire
the Commission harmed all parties involved in the pro- ´etait moins qu’acceptable. En outre, l’inefficacit´e et les
cess, including the complainants. In the end, the specific multiples d´elais qui ont caract´erisé le processus devant
and unexplained delay entitles the respondent to a rem- la Commission ont l´esé toutes les parties `a ce processus,
edy. y compris les plaignantes. En d´efinitive, le délai inex-

pliqué en cause justifie d’accorder une r´eparation `a l’in-
timé.

The choice of the appropriate remedy requires a care- Le choix de la r´eparation appropri´ee requiert une ana-
ful analysis of the circumstances of the case and lyse minutieuse des circonstances de l’affaire et com-
imposes a balancing exercise between competing inter- mande une ´evaluation d’intérêts oppos´es. Dans les pro-
ests. In human rights proceedings, the interest of the c´edures en mati`ere de droits de la personne, il faut tenir
respondent, that of the complainants, and the public compte de l’int´erêt de l’intimé, de celui des plaignantes
interest of the community itself must be considered. The et de celui de la collectivit´e même. Les tribunaux judi-
courts must also consider the stage of the proceedings ciaires doivent ´egalement prendre en consid´eration
which has been affected by the delay. A distinction must l’´etape des proc´edures qui est touch´ee par le d´elai. Une
be drawn between the process leading to the hearing and distinction doit ˆetre établie entre les proc´edures menant
the hearing itself. A different balance between conflict- `a l’audience et l’audience elle-mˆeme. Une ´evaluation
ing interests may have to be found at different stages of des int´erêts oppos´es peut se r´evéler nécessaire `a chacune
the administrative process. A stay of proceedings should des ´etapes des proc´edures administratives. L’arrˆet des
not generally appear as the sole or even the preferred proc´edures ne devrait pas g´enéralement ˆetre consid´eré
form of redress. It should be limited to those situations comme la seule r´eparation possible ni mˆeme comme la
that compromise the very fairness of the hearing and to forme de r´eparation pr´eférée. Il devrait ˆetre limité aux
those cases where the delay in the conduct of the pro- cas o`u l’ équité même de l’audience est compromise et
cess leading to the hearing would amount to a gross or o`u le délai dans les proc´edures menant `a l’audience
shocking abuse of the process. In those two situations, constituerait un abus de proc´edure grossier ou scanda-
the interest of the respondent and the protection of the leux. Dans les deux cas, l’int´erêt de l’intimé et la protec-
integrity of the legal system become the paramount con- tion de l’int´egrité du syst`eme judiciaire deviennent les
siderations. More limited and narrowly focused reme- facteurs pr´epondérants. Des r´eparations plus limit´ees et
dies will be appropriate when it appears that the hearing mieux cibl´ees sont appropri´ees lorsqu’il appert que le
will remain fair, in spite of the delay, and when the d´elai ne portera pas atteinte `a l’équité de l’audience et
delay has not risen to the level of a shocking abuse, not- qu’il ne constitue pas un abus scandaleux en d´epit de sa
withstanding its seriousness. The first objective of any gravit´e. Toute intervention d’un tribunal judiciaire
intervention by a court should be to make things hap- devrait, d’abord et avant tout, viser `a faire avancer les
pen, where the administrative process is not working choses lorsque les proc´edures administratives ne se
adequately. An order for an expedited hearing would be d´eroulent pas ad´equatement. L’intervention judiciaire la
the most practical and effective means of judicial action. plus pratique et efficace serait d’ordonner la tenue d’une
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An order for costs is a third kind of remedy. It will not audience acc´elérée. L’adjudication de d´epens est la troi-
address the delay directly, but some of its consequences. si`eme réparation possible. Elle touche non pas le d´elai

directement, mais plutˆot certaines de ses cons´equences.

In this case, a stay of proceedings appears both exces- En l’esp`ece, l’arrêt des proc´edures paraˆıt à la fois
sive and unfair. First, in spite of the seriousness of the excessif et in´equitable. Premi`erement, malgr´e la gravité
problems faced by the respondent, the delay does not des difficult´es éprouvées par l’intimé, le délai ne semble
seem to compromise the fairness of the hearing. The pas compromettre l’´equité de l’audience. Il concerne
delay rather concerns the process leading to the hearing. plutˆot les proc´edures menant `a l’audience. Ce d´elai est
This delay arises from a variety of causes that do not dˆu à une gamme de causes qui traduisent non pas l’in-
evince an intent on the part of the Commission to harm tention de la Commission de l´eser d´elibérément l’in-
the respondent wilfully, but rather demonstrate grave tim´e, mais plutˆot une négligence grave et l’existence de
negligence and significant structural problems in the probl`emes structurels importants en mati`ere de traite-
processing of the complaints. Second, a stay of proceed- ment des plaintes. Deuxi`emement, pour ordonner l’arrˆet
ings in a situation that does not compromise the fairness des proc´edures dans le cas o`u l’ équité de l’audience
of the hearing or amount to shocking or gross abuse n’est pas compromise ou dans celui o`u il n’y a pas
requires the consideration of the interest of the com- d’abus scandaleux ou grossier, il faut tenir compte de
plainants. The Court of Appeal completely omitted any l’int´erêt du plaignant. La Cour d’appel a compl`etement
consideration of this interest. Here, an order for an omis de tenir compte de cet int´erêt. En l’esp`ece, l’or-
expedited hearing should have been considered as the donnance enjoignant de tenir une audience acc´elérée
remedy of choice. The stay should be lifted and the aurait dˆu être envisag´ee à titre de r´eparation appropri´ee.
Commission should be ordered to pay costs on a party- Il y a lieu d’annuler l’arrˆet des proc´edures et d’ordonner
to-party basis to the respondent in this Court and in the `a la Commission de payer `a l’intimé des d´epens comme
British Columbia courts. It is fair and appropriate to use entre parties devant notre Cour et les tribunaux de la
the power conferred by s. 47 of the Supreme Court Act, Colombie-Britannique. Il est juste et opportun d’exercer
as the respondent has established that the process initi- le pouvoir conf´eré par l’art. 47 de la Loi sur la Cour
ated against him was deeply flawed and that its defectssuprême, étant donn´e que l’intimé a établi que les proc´e-
justified his search for a remedy, at least in administra- dures engag´ees contre lui ´etaient entach´ees de vices
tive law. importants qui le justifiaient de demander une r´eparation

au moins fond´ee sur le droit administratif.
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The judgment of McLachlin C.J. and Version fran¸caise du jugement du juge en chef
L’Heureux-Dubé, Gonthier, Major and Bastarache McLachlin et des juges L’Heureux-Dub´e,
JJ. was delivered by Gonthier, Major et Bastarache rendu par

BASTARACHE J. — LE JUGE BASTARACHE —

I. Introduction I. Introduction

This case raises the issue of whether the respon-1 Le présent pourvoi porte sur la question de
dent’s rights to “liberty and security of the person” savoir si le d´elai imputable `a l’État dans les proc´e-
under s. 7 of the Canadian Charter of Rights and dures en mati`ere de droits de la personne engag´ees
Freedoms were violated by state-caused delay in contre l’intim´e a porté atteinte aux droits de ce
the human rights proceedings against him. In the dernier «`a la liberté et à la sécurité de sa per-
alternative, should this Court find that s. 7 of the sonne», que lui garantit l’art. 7 de la Charte
Charter was not engaged, it must be determinedcanadienne des droits et libertés. Subsidiairement,
whether the respondent was entitled to a remedy si jamais notre Cour ne conclut pas `a l’application
pursuant to principles of administrative law, not- de l’art. 7 de la Charte en l’espèce, il faudra d´eter-
withstanding that he had not been prejudiced in his miner si l’intim´e a droit à une réparation fond´ee
ability to respond to the complaints against him. sur les principes du droit administratif, mˆeme s’il

n’a pas été porté atteinte `a sa capacit´e de répondre
aux plaintes port´ees contre lui. 

I have concluded that the respondent’s rights to2 J’arrive à la conclusion que les droits de l’intim´e
liberty and security of the person were not impli- `a la liberté et à la sécurité de sa personne ne sont
cated in the circumstances of this case. There is pas en cause dans la pr´esente affaire. Il est donc
therefore no need to determine whether the alleged inutile de d´eterminer si l’atteinte all´eguée est con-
violation was in accordance with the principles of forme aux principes de justice fondamentale. Bien
fundamental justice. While I accept that, under que je convienne que, selon les principes du droit
administrative law principles, a denial of natural administratif, il peut y avoir d´eni de justice natu-
justice may occur for reasons other than procedural relle pour des raisons autres que l’iniquit´e procé-
unfairness to the respondent, I find that there has durale, je juge qu’il n’y a eu ni d´eni de justice
been no denial of natural justice or abuse of pro- naturelle ni abus de proc´edure dans les circons-
cess in the circumstances of this case. tances de la pr´esente affaire.

II. Factual Background II. Les faits

In 1995, the respondent, Robin Blencoe, had3 En 1995, l’intimé, Robin Blencoe, ´etait député à
been a member of the British Columbia legislature l’assembl´ee législative de la Colombie-Britannique
for 12 years. In March of that year the respon- depuis 12 ans. En mars de la mˆeme ann´ee, son
dent’s assistant, Fran Yanor, went public with alle- adjointe, Fran Yanor, l’a accus´e publiquement de
gations that the respondent had sexually harassed harc`element sexuel. L’intim´e a alors abandonn´e
her. Following this allegation, the respondent son poste de ministre, mais a continu´e de faire par-
stepped down as Minister, but remained in Cabinet tie du Cabinet jusqu’`a ce que les r´esultats d’une
pending the results of an inquiry. On April 4, enquˆete soient connus. Le 4 avril suivant, le pre-
1995, Premier Harcourt removed the respondent mier ministre Harcourt a exclu l’intim´e du Cabinet
from Cabinet and dismissed him from the New et du caucus du Nouveau Parti D´emocratique. En
Democratic Party caucus. Subsequently, in July juillet et en aoˆut 1995, l’appelante Andrea Willis et
and August of 1995, two sexual harassment com- l’intervenante Irene Schell ont d´eposé devant le
plaints were filed with the British Columbia Coun- British Columbia Council of Human Rights (le
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cil of Human Rights (“Council” or “Commission”) «Conseil» ou la «Commission») deux plaintes de
against the respondent and the provincial Crown harc`element sexuel contre l’intim´e et Sa Majest´e
under the Human Rights Act, S.B.C. 1984, c. 22 du chef de la province en application de la Human
(now the Human Rights Code, R.S.B.C. 1996, Rights Act, S.B.C. 1984, ch. 22 (d´esormais le
c. 210, since January 1, 1997) (also referred to asHuman Rights Code, R.S.B.C. 1996, ch. 210,
the “Act” or the “Code”) by the appellant Andrea depuis le 1er janvier 1997) (´egalement d´esigné sous
Willis and the intervener, Irene Schell (“Com- le nom de «Loi» ou de «Code») (les «plaintes» ou
plaints” or “Complaint”). la «plainte»).

The Complaints centered around various inci- 4Les plaintes concernaient divers ´episodes de
dents of sexual harassment alleged to have harc`element sexuel qui seraient survenus entre
occurred between March 1993 and March 1995. It mars 1993 et mars 1995. Il n’est pas n´ecessaire,
is not necessary, for the purposes of this appeal, aux fins du pr´esent pourvoi, que je m’attarde aux
that I comment on the particulars of the Com- d´etails des plaintes. En r´esumé, Mme Willis occu-
plaints in any detail. In brief, Ms. Willis worked as pait le poste de commis principal au bureau du
a senior clerk in the respondent’s ministerial office ministre Blencoe et elle a all´egué que ce dernier
and alleged that the respondent discriminated avait fait preuve de discrimination sexuelle `a son
against her because of her sex with respect to ´egard relativement `a ses conditions de travail, ce
terms and conditions of her employment, causing qui l’aurait amen´ee à démissionner. Les ´episodes
her to resign. The alleged incidents occurred in en cause se seraient produits en aoˆut 1994 et en
August 1994 and March 1995. Ms. Schell repre- mars 1995. Pour sa part, Mme Schell repr´esentait
sented a government-funded sports association une association sportive financ´ee par l’́Etat, avec
with which the respondent had contact in his min- laquelle l’intim´e était en rapport en sa qualit´e de
isterial capacity. She alleged that the respondent ministre. Elle a pr´etendu que l’intim´e avait fait
had discriminated against her because of her sex preuve de discrimination sexuelle `a son égard rela-
with respect to a service or facility customarily tivement `a des services ou `a des installations habi-
available to the public. The alleged incidents tuellement accessibles au public. Les ´episodes en
occurred in March 1993 and on several occasions question se seraient produits en mars 1993 et `a
in July 1993 and July 1994. maintes reprises en juillet 1993 et en juillet 1994.

While the events that followed in the human 5Malgré la longueur des proc´edures en mati`ere de
rights proceedings are lengthy, they nevertheless droits de la personne qui ont suivi, il y a lieu n´ean-
merit recitation in some detail in order to ade- moins de les relater de fa¸con assez d´etaillée pour
quately address the alleged delay in the process. bien examiner l’all´egation de d´elai. Les faits qui
The following are what I consider to be the most suivent sont, `a mon avis, les plus pertinents en ce
relevant facts regarding each of the Complaints. qui concerne chacune des plaintes.

A. The Schell Complaint A. La plainte de Mme Schell

The Schell Complaint dealt with conduct which 6La plainte de Mme Schell porte sur une conduite
allegedly occurred more than six months before qui aurait ´eté adopt´ee plus de six mois avant le
the Complaint was filed. For this reason, a thresh- d´epôt de ladite plainte, ce qui soul`eve la question
old issue of timeliness arose pursuant to s. 13(1)(d) pr´eliminaire du respect du d´elai imparti à l’al.
of the Act. By letter dated July 20, 1995, the 13(1)d) de la Loi. Dans une lettre dat´ee du 20 juil-
respondent’s counsel was informed that the Com- let 1995, la Commission a inform´e l’avocat de
mission was considering whether to proceed with l’intim´e qu’elle se demandait si elle devait enquˆe-
the investigation of the Schell Complaint and that ter sur la plainte de Mme Schell, et que des obser-
timeliness submissions should be made. Letters vations devraient ˆetre formulées concernant la
were sent by the respondent on July 21 and July question du respect du d´elai imparti. Les 21 et 28
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28, 1995, requesting particulars of the Complaint. juillet 1995, l’intim´e a envoy´e des lettres dans les-
Particulars were provided by the Commission by quelles il demandait des pr´ecisions sur la plainte.
letter dated August 2, 1995. La Commission a acc´edé à sa demande par lettre

datée du 2 aoˆut 1995.

On August 31, 1995, the respondent’s counsel7 Le 31 aoˆut 1995, l’avocat de l’intim´e a informé
notified the Commission that the respondent would la Commission que son client ne pr´esenterait des
not provide a detailed submission on the timeliness observations d´etaillées sur la question du respect
issue until Ms. Schell discharged the onus of prov- du d´elai que lorsque Mme Schell se serait acquitt´ee
ing that her Complaint was filed in good faith. The de son obligation de prouver que la plainte avait
Commission informed the respondent that it was ´eté portée de bonne foi. La Commission a avis´e
not necessary for Ms. Schell to adduce further l’intim´e que Mme Schell n’avait pas `a produire
material on this matter. The respondent subse- d’autres documents `a ce propos. Par la suite, le 22
quently provided substantive submissions on the septembre 1995, l’intim´e a fourni des observations
timeliness issue on September 22, 1995. de fond sur la question du respect du d´elai imparti.

On November 14, 1995, the respondent was8 Le 14 novembre 1995, l’intim´e a appris que la
informed that the Commission had received Ms. Commission avait re¸cu les observations de Mme

Schell’s submissions on October 11, 1995, and that Schell le 11 octobre 1995 et que les observations
the submissions of both parties were being consid- des deux parties ´etaient examin´ees. L’intimé
ered. The respondent had not been forwarded a n’avait pas obtenu copie des observations de Mme

copy of Ms. Schell’s submissions. Following two Schell. Le 15 d´ecembre 1995, apr`es deux
requests for such by Mr. Blencoe, the Commission demandes formul´ees en ce sens par M. Blencoe, la
provided him with a copy of this document on Commission lui a fait parvenir une copie du docu-
December 15, 1995, stating that the production of ment demand´e en lui précisant qu’il s’agissait
such document was a departure from normal pro- d’une entorse `a la procédure habituelle. Le 8
cedures. On February 8, 1996, the respondent pro- f´evrier 1996, l’intimé a fait parvenir `a la Commis-
vided the Commission with a response to Ms. sion une r´eponse aux observations de Mme Schell
Schell’s timeliness submissions. concernant le respect du d´elai imparti.

On February 21, 1996, the respondent was9 Le 21 février 1996, l’intimé a appris que le Con-
informed that the Council had decided to proceed seil avait d´ecidé d’enquêter sur la plainte et qu’il
with the investigation and that he had 30 days to disposait de 30 jours pour fournir une r´eponse
provide a full response to the allegations. In letters compl`ete aux all´egations. Dans des lettres dat´ees
dated March 1 and March 27, 1996, the respondent du 1er et du 27 mars 1996, l’intim´e a réclamé la
requested the initial correspondence between Ms. correspondance initiale entre Mme Schell et la
Schell and the Commission. The respondent main- Commission. L’intim´e a maintenu qu’il ne r´epon-
tained that he would not respond to the particulars drait aux d´etails des all´egations que lorsque cette
of allegation until such correspondence was pro- correspondance aurait ´eté produite. Le 1er avril
duced. On April 1, 1996, the respondent was 1996, l’intim´e a été informé que ces documents ne
informed that such documents would not be dis- seraient pas communiqu´es et que l’enquˆete se
closed and that the investigation would continue poursuivrait en fonction des documents existants si
on the basis of existing materials if no response aucune r´eponse n’´etait reçue au plus tard le 10
was received by April 10, 1996. A general denial avril 1996. L’intim´e a présenté une d´enégation
to the allegations was given by the respondent on g´enérale des all´egations le 10 avril 1996. Le 19
April 10, 1996. On June 19, 1996, the respondent juin de la mˆeme ann´ee, l’intimé a re¸cu une lettre
received a letter from the Commission in response dans laquelle la Commission r´epondait `a sa
to his request regarding how long he would be demande concernant le temps qu’il lui faudrait
required to wait for a hearing date. He was attendre avant qu’une date d’audience soit fix´ee. Il
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informed that a hearing could not be scheduled a appris qu’une telle date ne pourrait ˆetre fixée que
until the Commission determined that a hearing lorsque la Commission aurait conclu `a la nécessit´e
was required. de tenir une audience.

On September 6, 1996, the respondent was noti- 10Le 6 septembre 1996, l’intim´e a été avisé qu’un
fied that an investigator had been assigned to the enquˆeteur avait ´eté charg´e d’examiner la plainte de
Schell Complaint. By letter dated November 8, Mme Schell. Le 8 novembre 1996, la Commission
1996, the Commission wrote to the respondent, a fait parvenir `a l’intimé une lettre dans laquelle
requesting a response to certain information elle lui demandait de r´eagir à certains renseigne-
obtained in the course of investigating the Schell ments obtenus pendant l’enquˆete relative `a la
Complaint. Such information was provided by the plainte de Mme Schell. L’intimé a acc´edé à cette
respondent on December 23, 1996. On March 4, demande le 23 d´ecembre 1996. Le 4 mars 1997, on
1997, Mr. Blencoe’s counsel was provided with a a remis `a l’avocat de M. Blencoe un exemplaire du
copy of the investigation report and asked for a rapport d’enquˆete et on lui a demand´e d’y répondre
written response by April 8, 1997. Such response par ´ecrit au plus tard le 8 avril 1997, ce qu’il a fait
was given on March 27, 1997. On April 15, 1997, le 27 mars de la mˆeme ann´ee. Le 15 avril 1997,
the respondent was provided with the submissions l’intim´e a obtenu copie des observations que Mme

received from Ms. Schell in response to the inves- Schell avait transmises en r´eponse au rapport d’en-
tigation report. Mr. Blencoe was requested to reply quˆete. On a demand´e à M. Blencoe d’y r´epliquer
by May 15, 1997. Such response was provided on au plus tard le 15 mai 1997, ce qu’il a fait le 14
May 14, 1997. mai de la mˆeme ann´ee.

By letter dated July 3, 1997, the respondent was 11Dans une lettre dat´ee du 3 juillet 1997, l’intim´e
notified that the Schell Complaint would be a ´eté avisé que la plainte de Mme Schell serait ren-
referred to the British Columbia Human Rights voy´ee au British Columbia Human Rights Tribunal
Tribunal (“Tribunal”) for a hearing, without speci- (le «Tribunal») pour qu’il tienne une audience,
fying the hearing date. That ended the involvement sans que la date de cette audience ne soit toutefois
of the Commission in the Complaint. On Septem- pr´ecisée. La Commission ´etait dès lors dessaisie de
ber 10, 1997, the respondent was informed that the la plainte. Le 10 septembre 1997, l’intim´e a appris
hearing was set for March 4, 5 and 6, 1998 and a que l’audience se d´eroulerait les 4, 5 et 6 mars
pre-hearing conference in November of 1997. The 1998 et qu’une conf´erence pr´eparatoire aurait
hearing was thus scheduled to take place approxi- lieu en novembre 1997. L’audience devait donc
mately 32 months after the initial Complaint was d´ebuter environ 32 mois apr`es le dépôt de la
filed. plainte initiale.

B. The Willis Complaint B. La plainte de Mme Willis

The respondent was informed of the Willis 12Dans une lettre dat´ee du 11 septembre 1995,
Complaint by letter dated September 11, 1995. The l’intim´e a été informé de la plainte de Mme Willis.
respondent challenged the timeliness of the Com- L’intim´e a fait valoir que la plainte n’avait pas ´eté
plaint and asked the Council to make a decision d´eposée dans le d´elai imparti et a demand´e au
pursuant to s. 13(1)(d) of the Act. The respondent Conseil de rendre une d´ecision fond´ee sur l’al.
was asked to provide submissions on timeliness 13(1)d) de la Loi. Dans une lettre dat´ee du 21 sep-
within 15 days of the letter dated September 21, tembre 1995, on lui a demand´e de présenter dans
1995. Such submissions were provided by les 15 jours suivants des observations sur la ques-
Mr. Blencoe on October 11, 1995 with respect to tion du respect du d´elai imparti. Monsieur Blencoe
both Complaints. On December 21, 1995, the a pr´esenté des observations sur les deux plaintes le
respondent was sent a copy of Ms. Willis’s sub- 11 octobre 1995. Le 21 d´ecembre suivant, l’intim´e
missions on timeliness which were dated October a obtenu copie des observations de Mme Willis sur
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16, 1995. It was standard practice of the Council le respect du d´elai imparti, lesquelles ´etaient dat´ees
not to give respondents the complainant’s response du 16 octobre 1995. Le Conseil n’avait pas cou-
submissions. tume de communiquer les observations d’un plai-

gnant à la personne qui fait l’objet de la plainte.

On January 9, 1996, the respondent wrote to the13 Le 9 janvier 1996, l’intim´e a écrit au Conseil
Council, requesting that it refrain from making a pour lui demander de s’abstenir de rendre une
decision regarding timeliness until he could reply d´ecision concernant le respect du d´elai imparti jus-
to Ms. Willis’s submissions. The respondent chal- qu’`a ce qu’il puisse r´epondre aux observations de
lenged both the timeliness of the Complaints and Mme Willis. Il soutenait que les plaintes n’avaient
whether they were made in good faith. He declined pas ´eté déposées dans le d´elai imparti et qu’elles
to provide his response until such preliminary n’avaient pas ´eté portées de bonne foi. Il refusait
issues were addressed, contending that the Com- de produire sa r´eponse tant que ces questions pr´eli-
plaints should not be addressed at all. The Council minaires n’auraient pas ´eté tranch´ees et il pr´eten-
concluded that the Complaints were timely, that dait qu’il n’y avait absolument pas lieu d’examiner
there was no evidence of bad faith, and that the les plaintes. Le Conseil a conclu que les plaintes
Complaints should be fully investigated. On Janu- avaient ´eté déposées à temps, qu’il n’y avait
ary 11, 1996, the respondent was notified that the aucune preuve de mauvaise foi et que les plaintes
Commission was proceeding with its investigation devraient faire l’objet d’une enquˆete compl`ete. Le
of the Willis Complaint. The decision to proceed 11 janvier 1996, l’intim´e a été avisé que la Com-
with this Complaint had been reached by the mission enquˆetait sur la plainte de Mme Willis. La
Council more than three weeks earlier, on Decem- d´ecision d’enquˆeter sur la plainte avait ´eté prise
ber 18, 1995. The delay was said to have resulted par le Conseil plus de trois semaines auparavant,
from Council not returning the decision on timeli- soit le 18 d´ecembre 1995. On a expliqu´e le délai
ness file to the case management secretary and a ´ecoulé par l’omission du Conseil de retourner le
temporary backlog in the clerical area. dossier de la d´ecision sur le respect du d´elai

imparti au fonctionnaire responsable de la gestion
des dossiers et par un retard temporaire dans l’ex´e-
cution des fonctions administratives.

On January 29, 1996, the respondent informed14 Le 29 janvier 1996, l’intim´e a informé le Con-
the Council that he was prepared to waive the seil qu’il ´etait dispos´e à renoncer `a l’étape de l’en-
investigation stage of the process and asked that quˆete et il lui a demand´e d’inscrire l’affaire à son
the Council set the matter for hearing. However, rˆole. Cependant, cette renonciation n’´etait pas pos-
this waiver was not feasible since the respondent sible puisque l’intim´e n’était pas prˆet à reconnaˆıtre
was not prepared to concede that there was a suffi- qu’il y avait une preuve suffisante pour justifier la
cient evidentiary basis to warrant a hearing. tenue d’une audience.

In April 1996, Mr. Blencoe’s counsel inquired15 En avril 1996, l’avocat de M. Blencoe s’est
as to when the hearing was expected to occur. In inform´e de la date `a laquelle l’audience ´etait cen-
June 1996, he was informed that this could not be s´ee avoir lieu. En juin de la mˆeme ann´ee, il a
determined until the investigation was completed. appris que cette date ne pourrait ˆetre fixée que
The respondent was also informed that no investi- lorsque l’enquˆete serait termin´ee. Il a également
gator had been assigned to the Willis Complaint at appris qu’aucun enquˆeteur n’avait encore ´eté
that time and that there was a backlog of investiga- charg´e d’examiner la plainte de Mme Willis et que
tion files. By letter dated September 6, 1996, le traitement des dossiers d’enquˆete accusait un
Mr. Blencoe was informed that an investigator had retard. Dans une lettre dat´ee du 6 septembre 1996,
been assigned to the Willis Complaint. On Novem- on a inform´e l’intimé qu’un enquˆeteur avait ´eté
ber 8, 1996, Mr. Blencoe was asked to respond to charg´e d’examiner la plainte de Mme Willis.
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certain information obtained during the investiga- Le 8 novembre 1996, on a demand´e à M. Blencoe
tion. Such response was given on December 23, de r´eagir à certains renseignements obtenus pen-
1996. On March 3, 1997, the respondent was pro- dant l’enquˆete, ce qu’il a fait le 23 d´ecembre sui-
vided with a completed investigation report and vant. Le 3 mars 1997, on a remis `a l’intimé une
asked for written responses which were provided copie du rapport d’enquˆete et on lui a demand´e d’y
by the respondent on March 27, 1997. In April r´epondre par ´ecrit, ce qu’il a fait le 27 mars sui-
1997, the respondent was sent the submissions of vant. En avril 1997, l’intim´e a obtenu copie des
Ms. Willis. He replied to them on May 14, 1997. observations de Mme Willis, et il y a répondu le 14

mai suivant.

On July 3, 1997, the respondent was informed 16Le 3 juillet 1997, l’intimé a appris que la plainte
that the Willis Complaint would be referred to the de Mme Willis serait renvoy´ee au Tribunal pour
Tribunal for hearing. That ended the involvement qu’il tienne une audience. La Commission ´etait dès
of the Commission in the Complaint. On Septem- lors dessaisie de la plainte. Le 10 septembre 1997,
ber 10, 1997, the respondent was notified that the l’intim´e a été avisé que l’audience se d´eroulerait
hearing was set for March 18, 19 and 20, 1998 and les 18, 19 et 20 mars 1998 et qu’une conf´erence
a pre-hearing conference in November 1997. The pr´eparatoire aurait lieu en novembre 1997. L’au-
hearing was thus scheduled to take place approxi- dience devait donc d´ebuter environ 32 mois apr`es
mately 32 months after the initial Complaint was le d´epôt de la plainte initiale.
filed.

Subsequent to the allegations of sex discrimina- 17À la suite des all´egations de discrimination
tion, the respondent and his family have been sexuelle, l’intim´e et les membres de sa famille ont
hounded by the media. Mr. Blencoe has suffered ´eté traqués par les m´edias. Monsieur Blencoe a fait
from severe depression and both he and his wife une grave d´epression, et son ´epouse et lui ont tous
have sought psychological counselling. The les deux eu recours aux services d’un psychologue.
respondent did not stand for re-election when his L’intim´e n’a pas sollicit´e un nouveau mandat lors
province went to the polls in 1996. Mr. Blencoe du scrutin provincial de 1996. En aoˆut 1996,
and his wife decided to move their family to M. Blencoe et son ´epouse ont d´ecidé d’aller s’éta-
Ontario in August 1996, in order to escape the blir en Ontario afin d’´echapper `a l’attention des
media attention and seek employment. In May m´edias et de trouver du travail. En mai 1997, la
1997, the family returned to Victoria, allegedly famille est revenue `a Victoria, apparemment parce
because they could not escape the harassment of qu’elle ne pouvait pas ´echapper au harc`element
the media which followed them to Ontario and des m´edias qui les avaient suivis jusqu’en Ontario
because the respondent’s wife received an excel- et que l’´epouse de l’intim´e s’était vu offrir un
lent job offer in British Columbia. The respondent emploi tr`es intéressant en Colombie-Britannique.
continues to be clinically depressed and has been L’intim´e souffre toujours de d´epression clinique et
prescribed medication. He was prevented from consomme des m´edicaments sur ordonnance. Il n’a
coaching his youngest son’s soccer team on the pas pu entraˆıner l’équipe de soccer de son fils
grounds that the soccer association did not want cadet parce que l’association responsable ne vou-
him working with children. The respondent con- lait pas qu’il cˆotoie des enfants. L’intim´e se dit
siders himself “unemployable” in British Colum- «inapte au travail» en Colombie-Britannique en
bia, due to the outstanding human rights Com- raison des plaintes fond´ees sur les droits de la per-
plaints against him. sonne qui p`esent toujours contre lui.

On November 27, 1997, the respondent com- 18Le 27 novembre 1997, l’intim´e a présenté une
menced proceedings for judicial review, claiming demande de contrˆole judiciaire en faisant valoir
that the Commission had lost jurisdiction due to que la Commission avait perdu comp´etence en rai-
unreasonable delay in processing the human rights son d’un d´elai déraisonnable dans le traitement des
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Complaints. The respondent alleged that the unrea- plaintes fond´ees sur les droits de la personne. Il a
sonable delay caused serious prejudice to him and all´egué que ce d´elai déraisonnable avait caus´e à sa
his family which amounted to an abuse of process famille et `a lui-même un pr´ejudice grave ´equiva-
and a denial of natural justice. lant `a un abus de proc´edure et `a un déni de justice

naturelle.

III. Judicial History III. Historique des proc´edures judiciaires

A. British Columbia Supreme Court (1998), 49 A.Cour suprême de la Colombie-Britannique
B.C.L.R. (3d) 201 (1998), 49 B.C.L.R. (3d) 201

The respondent’s application for judicial review19 Le 11 février 1998, le juge Lowry a rejet´e la
was dismissed by Lowry J. on February 11, 1998. demande de contrˆole judiciaire de l’intimé. La cour
The question before the court was whether, given ´etait appel´ee à décider si, en raison du d´elai écoulé
the time that had elapsed since the Complaints depuis le d´epôt initial des plaintes `a la Commis-
were first made to the Commission, personal hard- sion, les difficult´es personnelles imputables `a la
ship attributable to the stigma attached to the alle- stigmatisation li´ee aux all´egations justifiaient un
gations justified the supervisory intervention of the contrˆole judiciaire. L’intimé prétendait ´egalement
court. The respondent also alleged that, because que, du fait que deux t´emoins éventuels ´etaient
two prospective witnesses had died and the memo- d´ecédés et que la m´emoire d’autres t´emoins avait
ries of other witnesses had faded, he would be una- d´ecliné, il ne pourrait pas obtenir une audience
ble to obtain a fair hearing. The respondent did not ´equitable. Il n’a avanc´e aucun argument explicite-
make an express s. 7 argument before the lower ment fond´e sur l’art. 7 devant le tribunal inf´erieur,
court, but relied instead on principles of natural pr´eférant invoquer les principes de justice natu-
justice, pursuant to administrative law jurispru- relle, conform´ement à la jurisprudence en mati`ere
dence and common law protections against undue de droit administratif et aux protections que la
delay. The respondent did however cite s. 7 juris- common law offre contre les d´elais injustifiés. Il a
prudence to support his claim that the prejudice he cependant invoqu´e la jurisprudence relative `a
suffered was analogous to the prejudice that justi- l’art. 7 `a l’appui de son all´egation que le pr´ejudice
fies a stay of proceedings in the s. 7 context. qu’il subissait s’apparentait `a celui qui justifie un

arrêt des proc´edures dans le contexte de l’art. 7.

Lowry J. recognized that the allegations of sex-20 Le juge Lowry a reconnu que les all´egations de
ual harassment had significantly affected the harc`element sexuel avaient sensiblement perturb´e
respondent’s life and that his political career l’existence de l’intim´e et semblaient avoir mis un
appeared to be finished. However, he added that it terme `a sa carri`ere politique. Il a toutefois ajout´e
was difficult to determine to what extent such qu’il ´etait difficile de déterminer dans quelle
prejudice could be fairly attributed to any delay in mesure le pr´ejudice subi pouvait ˆetre attribu´e, à
the proceedings. juste titre, `a un délai dans le d´eroulement des pro-

cédures.

Lowry J. rejected the contention that, absent any21 Le juge Lowry a rejet´e la prétention que, en
application of the Charter, personal hardship l’absence de toute application de la Charte, les dif-
attributable to unacceptable delay in an administra- ficult´es personnelles imputables `a un délai inac-
tive process could, standing alone, constitute ceptable dans le d´eroulement d’un processus admi-
prejudice that entitled a respondent to prerogative nistratif pouvaient, `a elles seules, conf´erer à
relief. He held that delay will only constitute a l’intim´e le droit à un bref de pr´erogative. Il a con-
denial of natural justice if the result of the delay is clu qu’un d´elai ne constitue un d´eni de justice
to directly prejudice the ability of an affected party naturelle pour une partie que s’il porte atteinte
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to respond. He concluded that Mr. Blencoe’s abil- directement `a sa capacit´e de se d´efendre. Il a con-
ity to have a fair hearing had not been prejudiced, clu qu’il n’y avait eu aucune atteinte `a la capacit´e
since he was able to respond to the Complaints in de M. Blencoe d’obtenir une audience ´equitable
an evidentiary sense. ´etant donn´e qu’il était en mesure de r´epondre aux

plaintes en produisant des ´eléments de preuve.

Apart from an unexplained five-month period in 22Outre le délai inexpliqué de cinq mois dans le
the human rights process, Lowry J. found that d´eroulement du processus en mati`ere de droits de
there had been no extended period of inactivity in la personne, le juge Lowry a estim´e qu’il n’y avait
the processing of the Complaints from receipt to eu aucune p´eriode d’inactivité prolongée dans le
referral. Communication had been ongoing traitement des plaintes entre leur d´epôt et leur ren-
between the Commission, solicitors and complain- voi pour audience. La communication avait ´eté
ants, and the respondent had not been ignored. constante entre la Commission, les avocats et les
Lowry J. thus concluded that there had been no plaignantes, et l’intim´e n’avait pas ´eté tenu à
“unacceptable delay” in the human rights process. l’´ecart. Le juge Lowry a donc conclu qu’il n’y
He also noted that the respondent had not brought avait pas eu de «d´elai inacceptable» dans le d´erou-
any of his personal hardship to the Commission’s lement du processus en cause. Il a ´egalement sou-
attention, nor had he requested a prioritization of lign´e que l’intimé n’avait ni fait part de ses diffi-
the Complaints on that basis. cult´es personnelles `a la Commission ni demand´e

que l’on donne la priorit´e aux plaintes pour ce
motif.

B. British Columbia Court of Appeal (1998), 49 B.Cour d’appel de la Colombie-Britannique
B.C.L.R. (3d) 216 (1998), 49 B.C.L.R. (3d) 216

Before the Court of Appeal, Mr. Blencoe 23En Cour d’appel, M. Blencoe a express´ement
expressly argued that his s. 7 rights to liberty and soutenu que les droits `a la liberté et à la sécurité de
security of the person were violated due to the sa personne que lui garantit l’art. 7 ont ´eté violés
length of the delay in resolving the Complaints en raison de la longueur du d´elai écoulé sans que
against him. On May 11, 1998, the Court of les plaintes port´ees contre lui n’aient ´eté réglées.
Appeal (McEachern C.J.B.C. and Prowse J.A. for Le 11 mai 1998, la Cour d’appel (le juge en chef
the majority, in separate concurring reasons) McEachern et le juge Prowse s’exprimant, au nom
allowed the appeal and directed that the human de la majorit´e, dans des motifs concordants dis-
rights proceedings against the respondent be tincts) a accueilli l’appel et ordonn´e l’arrêt des
stayed. Lambert J.A., in dissent, would have proc´edures en mati`ere de droits de la personne qui
upheld the judgment of the British Columbia avaient ´eté engag´ees contre l’intim´e. Le juge
Supreme Court. Lambert, dissident, aurait confirm´e le jugement de

la Cour suprˆeme de la Colombie-Britannique.

(a) Majority Decision of McEachern C.J.B.C. a) La d´ecision majoritaire du juge en chef
McEachern

McEachern C.J.B.C. concluded that the undue 24Le juge en chef McEachern a conclu que le d´elai
delay and the continued prejudice to privacy and injustifi´e et l’atteinte constante `a la vie privée et à
human dignity could not be in accordance with the la dignit´e de la personne ne pouvaient pas ˆetre con-
principles of fundamental justice (para. 104). formes aux principes de justice fondamentale
McEachern C.J.B.C. found that the delay could not (par. 104). Il a jug´e que le d´elai ne pouvait pas ˆetre
be attributed to Mr. Blencoe since he was unable to imput´e à M. Blencoe ´etant donn´e qu’il ne pouvait
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identify any steps taken by the respondent to pas dire que ce dernier avait pris des mesures qu’il
which he was not entitled in defending himself. n’avait pas le droit de prendre pour se d´efendre. Il
McEachern C.J.B.C. opined that the Complaints s’est dit d’avis que les plaintes n’´etaient pas com-
were not complex, but were rather of the type that plexes, mais qu’elles ´etaient plutˆot du genre de cel-
are “quickly resolved by courts and tribunals all les que [TRADUCTION] «les tribunaux judiciaires et
the time” (para. 37), such that “a week at the les tribunaux administratifs r`eglent toujours rapi-
outside would have sufficed” to complete the dement» (par. 37), de sorte qu’«il aurait suffi tout
investigation (para. 51). He added (at paras. 47 au plus d’une semaine» pour effectuer l’enquˆete
and 51): (par. 51). Il a ajout´e ce qui suit (aux par. 47 et 51):

. . . a delay of over 30 months from the date of the com- [TRADUCTION] . . . un délai de plus de 30 mois entre
plaints to a hearing on the merits is far too long. If le d´epôt des plaintes et la tenue d’une audience au fond
Mr. Blencoe had been charged in the criminal courts est beaucoup trop long. Si M. Blencoe avait ´eté
with this type of sexual assault, the charge would very accus´e au criminel de ce genre d’agression sexuelle,
likely be dismissed on grounds of delay . . . . l’accusation serait fort probablement rejet´ee pour des

raisons de d´elai . . .

As I have already commented, the investigation was Comme je l’ai d´ejà expliqué, l’enquête était nécessai-
necessarily one-dimensional as there were no eyewit- rement unidimensionnelle puisqu’il n’y avait aucun
nesses, and a week at the outside would have sufficed. t´emoin oculaire, et il aurait suffi tout au plus d’une

semaine.

Turning to the issue of prejudice, McEachern25 Au sujet de la question du pr´ejudice, le juge en
C.J.B.C. found that but for these proceedings, “it chef McEachern a conclu que, n’eˆut été de ces pro-
might reasonably be expected that the overwhelm- c´edures, [TRADUCTION] «on aurait pu raisonnable-
ing [media] attention would have died away and ment s’attendre `a ce que l’attention [m´ediatique]
[Blencoe] and his family could have attempted to consid´erable s’estompe et `a ce que [Blencoe] et les
reconstruct their lives” (para. 53). He considered membres de sa famille puissent tenter de retrouver
the contention that the prejudice suffered by the une vie normale» (par. 53). Il a examin´e la préten-
respondent was not caused by the delay, but rather tion que le pr´ejudice subi par l’intim´e résultait non
by his dismissal from Cabinet. In this connection pas du d´elai, mais plutˆot de son exclusion du Cabi-
McEachern C.J.B.C. held that the Supreme Court net. Le juge en chef McEachern a conclu, `a cet
of Canada has elevated the “exacerbation” of an ´egard, que la Cour suprˆeme du Canada a plac´e sur
existing deprivation to the same level as the crea- un pied d’´egalité l’«aggravation» d’une atteinte
tion of the deprivation itself. He held that the existante et le fait de porter atteinte. Il a estim´e que
excessive delay both created a substantial stigma le d´elai excessif avait `a la fois consid´erablement
against the accused and exacerbated an existing stigmatis´e l’accusé et aggrav´e une situation d´ejà
state of affairs, thus triggering the s. 7 right to existante, de sorte que le droit `a la sécurité de la
security of the person. personne garanti par l’art. 7 s’appliquait.

McEachern C.J.B.C. noted that the jurispru-26 Le juge en chef McEachern a fait remarquer que
dence surrounding the application of s. 7 in a non- la jurisprudence entourant l’application de l’art. 7
penal context was “fraught with considerable diffi- dans un contexte non p´enal [TRADUCTION] «posait
culty” (para. 60). He identified two competing de grandes difficult´es» (par. 60). Il a relev´e, au
streams of jurisprudence as to the scope of s. 7 in sujet de la port´ee de l’art. 7, deux courants oppos´es
the Supreme Court. First, McEachern C.J.B.C. dans la jurisprudence de la Cour suprˆeme. Premi`e-
described what he referred to as the “judicial rement, le juge en chef McEachern a parl´e de ce
domain” school, which limits s. 7 protection to qu’il a appel´e l’école du «domaine judiciaire» qui
criminal proceedings. This approach was then con- limite la protection de l’art. 7 aux proc´edures cri-
trasted with a broader approach to s. 7 which pro- minelles. Il a ensuite compar´e ce point de vue avec
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tects an individual’s right to “human dignity” and une interpr´etation plus large de l’art. 7 qui prot`ege
“privacy” outside the arena of criminal proceed- le droit de chacun `a la «dignité» et à la «vie pri-
ings. McEachern C.J.B.C. adopted the more v´ee» ailleurs que dans le seul contexte de proc´e-
expansive approach (at para. 101): dures criminelles. Le juge en chef McEachern s’est

dit favorable à l’interprétation plus lib´erale (au
par. 101):

. . . I feel constrained to follow what I regard as the [TRADUCTION] . . . je me sens contraint `a suivre ce qui
emerging, preferred view in the Supreme Court of me semble ˆetre la nouvelle interpr´etation préconisée par
Canada that s. 7, under the rubric of liberty and security la Cour suprˆeme du Canada, selon laquelle, au chapitre
of the person, operates to protect both the privacy and de la libert´e et de la s´ecurité de la personne, l’art. 7 a
dignity of citizens against the stigma of undue, pro- pour effet de prot´eger à la fois la vie priv´ee et la dignit´e
longed humiliation and public degradation of the kind des citoyens contre la stigmatisation d´ecoulant d’un
suffered by [Blencoe] here. Everyone can be made opprobre prolong´e et injustifié comme celui dont
answerable, according to law, for his or her conduct or [M. Blencoe] a ´eté victime. Suivant la loi, n’importe qui
misconduct, but a process established by law to provide peut ˆetre tenu responsable de sa conduite ou de son
accountability and appropriate remedies cannot be com- inconduite, mais le processus ´etabli par la loi pour sta-
pletely open-ended in the sense that human dignity, tuer sur la responsabilit´e et accorder un redressement
even for wrongdoers if such is the case, can be compro- appropri´e ne peut avoir une dur´ee totalement ind´etermi-
mised for as long as it has occurred in this case. n´ee au point o`u la dignité d’une personne, mˆeme fau-

tive, peut être compromise aussi longtemps qu’elle l’a
été en l’esp`ece.

(b) Concurring Majority Judgment of Prowse b) Le jugement majoritaire concordant du juge
J.A. Prowse

Prowse J.A. held that the allegations in this case 27Le juge Prowse a conclu que les all´egations for-
were analogous to allegations of sexual assault and mul´ees en l’esp`ece s’apparentaient `a des all´ega-
thus engaged s. 7 of the Charter. Having regard to tions d’agression sexuelle et faisaient donc interve-
the nature of the allegations and the extent of the nir l’art. 7 de la Charte. Compte tenu de la nature
prejudice suffered by Mr. Blencoe, she agreed with des all´egations et de l’´etendue du pr´ejudice subi
McEachern C.J.B.C. that the delay of over 30 par M. Blencoe, elle a convenu avec le juge en
months was unreasonable and breached the respon- chef McEachern que le d´elai de plus de 30 mois
dent’s right to security of the person in a manner ´etait déraisonnable et portait atteinte, d’une
not in accordance with the principles of fundamen- mani`ere non conforme aux principes de justice
tal justice. fondamentale, au droit de l’intim´e à la sécurité de

sa personne.

(c) Dissenting Reasons of Lambert J.A. c) Les motifs dissidents du juge Lambert

In determining whether the delay was unaccept- 28La question de savoir si le d´elai était inaccepta-
able, for the purposes of an assessment of natural ble au regard des principes de justice naturelle
justice, Lambert J.A. held that such decision was ´etait, selon le juge Lambert, une question de fait
an issue of fact which was decided by the lower que le tribunal inf´erieur avait tranch´ee. Il a donc
court. Consequently, he stated that Lowry J.’s affirm´e qu’il n’y aurait lieu de modifier la d´ecision
decision should only be interfered with if there was du juge Lowry que s’il y avait eu mauvaise inter-
a misconception of the evidence or if the decision pr´etation de la preuve ou d´ecision manifestement
was palpably wrong, neither of which had occurred erron´ee, ce qui n’´etait pas le cas en l’esp`ece. Quant
in this case. On the legal question of which sorts of `a la question de droit qui est de savoir quels genres
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prejudice affect natural justice, Lambert J.A. de pr´ejudice sont contraires aux principes de jus-
agreed with Lowry J. that prejudice arising from tice naturelle, le juge Lambert a convenu avec le
delay must go to the intrinsic fairness of the hear- juge Lowry que le pr´ejudice découlant d’un d´elai
ing process and not merely to extrinsic factors doit se rapporter `a l’équité intrinsèque de la proc´e-
such as stigma, stress or other forms of suffering. dure d’audition et non seulement `a un facteur

extrinsèque comme la stigmatisation, le stress ou
d’autres formes de souffrance.

Turning to the Charter issue, Lambert J.A.29 En ce qui concerne la question relative `a la
found it unnecessary to decide whether s. 7 of theCharte, le juge Lambert a d´ecidé qu’il était inutile
Charter applies to non-criminal proceedings or de d´eterminer si l’art. 7 de la Charte s’applique
whether suffering induced by stigmatization, stress dans des proc´edures non criminelles ou si les souf-
and disruption of family life can constitute a depri- frances dues `a la stigmatisation, au stress et `a la
vation of liberty or security of the person in the perturbation de la vie familiale peuvent constituer
human rights context. He found that the stigma une atteinte `a la liberté ou à la sécurité de la per-
suffered by Mr. Blencoe, the stress and anxiety sonne dans le contexte des droits de la personne. Il
related thereto, the media publicity, and a conclu que la stigmatisation dont M. Blencoe a
Mr. Blencoe’s lack of employment, could not be ´eté victime, le stress et l’angoisse qui en ont
attributed to the human rights process, nor were r´esulté, la couverture m´ediatique et le fait que
they exacerbated by a breach of the principles of M. Blencoe n’avait plus d’emploi n’´etaient pas
fundamental justice. Lambert J.A. emphasized that attribuables au processus en mati`ere de droits de la
Mr. Blencoe’s rights and expectations had to be personne et n’avaient pas ´eté aggrav´es par une vio-
balanced against those of the two complainants, in lation des principes de justice fondamentale. Le
the context of the public interest in upholding an juge Lambert a soulign´e que les droits et les
effective human rights process. Concluding that attentes de M. Blencoe devaient ˆetre soupes´es en
the principles of fundamental justice arising in the fonction de ceux des deux plaignantes et de l’int´e-
human rights process were not breached, Lambert rˆet du public dans le maintien d’un processus effi-
J.A. would have found that the respondent was not cace en mati`ere de droits de la personne. Apr`es
entitled to relief under ss. 7 and 24 of the Charter. avoir conclu qu’il n’y avait eu aucune violation des

principes de justice fondamentale qui s’appliquent
en matière de droits de la personne, le juge Lam-
bert aurait conclu que l’intim´e n’avait pas droit `a
une réparation fond´ee sur les art. 7 et 24 de la
Charte.

IV. Relevant Constitutional Provisions IV. Dispositions constitutionnelles pertinentes

Canadian Charter of Rights and Freedoms30 Charte canadienne des droits et libertés

7. Everyone has the right to life, liberty and security 7. Chacun a droit `a la vie, à la liberté et à la sécurité
of the person and the right not to be deprived thereof de sa personne; il ne peut ˆetre porté atteinte `a ce droit
except in accordance with the principles of fundamental qu’en conformit´e avec les principes de justice fonda-
justice. mentale.

11. Any person charged with an offence has the right 11. Tout inculpé a le droit:

. . . . . .

(b) to be tried within a reasonable time; b) d’être jugé dans un d´elai raisonnable;
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24. (1) Anyone whose rights or freedoms, as guaran- 24. (1) Toute personne, victime de violation ou de
teed by this Charter, have been infringed or denied may n´egation des droits ou libert´es qui lui sont garantis par la
apply to a court of competent jurisdiction to obtain such pr´esente charte, peut s’adresser `a un tribunal comp´etent
remedy as the court considers appropriate and just in the pour obtenir la r´eparation que le tribunal estime conve-
circumstances. nable et juste eu ´egard aux circonstances.

32. (1) This Charter applies 32. (1) La présente charte s’applique:

(a) to the Parliament and government of Canada in a) au Parlement et au gouvernement du Canada, pour
respect of all matters within the authority of Parlia- tous les domaines relevant du Parlement, y compris
ment including all matters relating to the Yukon Terri- ceux qui concernent le territoire du Yukon et les terri-
tory and Northwest Territories; and toires du Nord-Ouest;

(b) to the legislature and government of each prov- b) à la législature et au gouvernement de chaque pro-
ince in respect of all matters within the authority of vince, pour tous les domaines relevant de cette l´egis-
the legislature of each province. lature.

V. Issues V. Questions en litige

The following are the central issues to be deter- 31Notre Cour est appel´ee, aux fins du pr´esent
mined for the disposition of this appeal: pourvoi, `a trancher les questions centrales sui-

vantes:

A. Does the Charter apply to the actions of the A. La Charte s’applique-t-elle aux actes de la
British Columbia Human Rights Commission? British Columbia Human Rights Commission?

B. Have the respondent’s s. 7 rights to liberty and B. Le d´elai imputable `a l’État dans les proc´edures
security of the person been violated by state- en mati`ere de droits de la personne a-t-il port´e
caused delay in the human rights proceedings? atteinte aux droits de l’intim´e à la liberté et à la

sécurité de sa personne garantis par l’art. 7?

C. If the respondent’s s. 7 rights were not C. Si les droits garantis `a l’intimé par l’art. 7
engaged, or if the state’s actions were in accor- n’´etaient pas en cause ou si les actes de l’État
dance with the principles of fundamental jus- ´etaient conformes aux principes de justice fon-
tice, was the respondent entitled to a remedy damentale, l’intim´e avait-il droit à une répara-
pursuant to administrative law principles where tion fond´ee sur les principes du droit adminis-
the delay did not interfere with the right to a tratif dans la mesure o`u le délai écoulé n’a pas
fair hearing? port´e atteinte `a son droit `a une audience ´equi-

table?

D. If the respondent is entitled to a Charter or D. Si l’intimé a droit à une réparation fond´ee sur
administrative law remedy, was the stay of pro- la Charte ou sur le droit administratif, l’arrˆet
ceedings an appropriate remedy in the circum- des proc´edures ´etait-il la réparation appropri´ee
stances of this case? eu ´egard aux circonstances de la pr´esente

affaire?

VI. Analysis VI. Analyse

A. Does the Charter Apply to the Actions of the A. La Charte s’applique-t-elle aux actes de la
British Columbia Human Rights Commission? British Columbia Human Rights Commission?

The scope of the Charter’s application is deline- 32La portée de la Charte est délimitée par son
ated by s. 32(1) of the Charter which states: par. 32(1), dont voici le libell´e:
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32. (1) This Charter applies 32. (1) La présente charte s’applique:

(a) to the Parliament and government of Canada in a) au Parlement et au gouvernement du Canada, pour
respect of all matters within the authority of Parlia- tous les domaines relevant du Parlement, y compris
ment including all matters relating to the Yukon Terri- ceux qui concernent le territoire du Yukon et les terri-
tory and Northwest Territories; and toires du Nord-Ouest;

(b) to the legislature and government of each prov- b) à la législature et au gouvernement de chaque pro-
ince in respect of all matters within the authority of vince, pour tous les domaines relevant de cette l´egis-
the legislature of each province. lature.

It is clear that both the federal Parliament and pro- Il est clair que le Parlement du Canada et les l´egis-
vincial legislatures are bound by the Charter. latures provinciales sont assujettis `a la Charte.
However, one threshold issue which has been Cependant, une question pr´eliminaire que soul`eve
raised in this case is whether the Commission and la pr´esente affaire est de savoir si la Commission et
the Tribunal are agents of government pursuant to le Tribunal sont des mandataires du gouvernement
s. 32 of the Charter. The following three factors aux fins de l’art. 32 de la Charte. Les trois facteurs
have been put forth to support the argument that suivants ont ´eté avanc´es à l’appui de l’argument
these bodies are not bound by the Charter: (i) the voulant que ces organismes ne soient pas assujettis
organizations in question are required to be inde- `a la Charte: (i) les organismes en cause doivent
pendent of government; (ii) the challenge in this ˆetre indépendants du gouvernement, (ii) la contes-
case is not to any statutory provisions that might tation en l’esp`ece ne vise pas une disposition dont
be said to be within the legislative sphere; and (iii) on pourrait dire qu’elle ressortit au pouvoir l´egisla-
the organizations in question must act judicially tif et (iii) les organismes en question doivent agir
since their functions are analogous to those exer- d’une mani`ere judiciaire, ´etant donn´e que leurs
cised by courts of law. fonctions sont analogues `a celles d’une cour de

justice.

For the reasons I address below, these claims are33 Pour les raisons expos´ees ci-apr`es, ces pr´eten-
misguided with respect to their approach to the tions s’appuient sur une fa¸con erron´ee d’aborder
application of the Charter. Furthermore, for the l’application de la Charte. De plus, aux fins du
purposes of this appeal, it is only necessary to pr´esent pourvoi, il est seulement n´ecessaire d’exa-
address the Charter’s applicability to the actions of miner l’applicabilit´e de la Charte aux actes de la
the Commission since the prejudice suffered by the Commission, ´etant donn´e que le pr´ejudice subi par
respondent is alleged to have resulted from unrea- l’intim´e serait imputable au fait que la Commis-
sonable delay in the actions of the Commission. sion n’a pas agi dans un d´elai raisonnable.

The mere fact that a body is independent of gov-34 Le seul fait qu’un organisme soit ind´ependant
ernment is not determinative of the Charter’s du gouvernement n’est pas d´ecisif en ce qui con-
application, nor is the fact that a statutory provi- cerne l’application de la Charte, pas plus que ne
sion is not impugned. Being autonomous or inde- l’est le fait qu’aucune disposition l´egislative n’est
pendent from government is not a conclusive basis contest´ee. L’autonomie ou l’ind´ependance vis-`a-
upon which to hold that the Charter does not vis du gouvernement ne permet pas de conclure `a
apply. l’inapplication de la Charte.

Bodies exercising statutory authority are bound35 L’organisme qui exerce un pouvoir conf´eré par
by the Charter even though they may be indepen- une loi est assujetti `a la Charte même s’il peut ˆetre
dent of government. This was confirmed by ind´ependant du gouvernement. Le juge La Forest
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La Forest J., speaking for a unanimous Court in l’a confirm´e en rendant l’arrˆet unanime de notre
Eldridge v. British Columbia (Attorney General), Cour Eldridge c. Colombie-Britannique (Procu-
[1997] 3 S.C.R. 624, at para. 21: reur général), [1997] 3 R.C.S. 624, au par. 21:

There is no doubt, however, that the Charter also Toutefois, il ne fait aucun doute que la Charte s’ap-
applies to action taken under statutory authority. The plique aussi aux actes accomplis en vertu de pouvoirs
rationale for this rule flows inexorably from the logical conf´erés par la loi. La justification de cette r`egle découle
structure of s. 32. As Professor Hogg explains in his inexorablement de la structure logique de l’art. 32.
Constitutional Law of Canada (3rd ed. 1992 (loose- Comme l’explique le professeur Hogg dans Constitu-
leaf)), vol. 1, at pp. 34-8.3 and 34-9: tional Law of Canada (3e éd. 1992 (feuilles mobiles)),

vol. 1, aux pp. 34-8.3 et 34-9:

Action taken under statutory authority is valid only [TRADUCTION] Les mesures prises en vertu d’un
if it is within the scope of that authority. Since neither pouvoir statutaire ne sont valides que si elles se
Parliament nor a Legislature can itself pass a law in situent `a l’intérieur de la port´ee de ce pouvoir. Puis-
breach of the Charter, neither body can authorize que ni le Parlement ni une l´egislature ne peuvent eux-
action which would be in breach of the Charter. Thus, mˆemes adopter une loi qui contrevient `a la Charte, ni
the limitations on statutory authority which are l’un ni l’autre ne peuvent autoriser des mesures qui
imposed by the Charter will flow down the chain of contreviendraient `a la Charte. Ainsi, les limites que la
statutory authority and apply to regulations, by-laws, Charte impose `a un pouvoir statutaire s’´etendront `a la
orders, decisions and all other action (whether legisla- famille des autres pouvoirs statutaires et s’applique-
tive, administrative or judicial) which depends for its ront aux r`eglements, aux statuts, aux ordonnances,
validity on statutory authority. aux d´ecisions et `a toutes les autres mesures (l´egisla-

tives, administratives ou judiciaires) dont la validit´e
dépend d’un pouvoir statutaire.

There is no doubt that the Commission is created Il ne fait aucun doute que la Commission a ´eté
by statute and that all of its actions are taken pur- cr´eée par une loi et qu’elle accomplit tous ses actes
suant to statutory authority. en vertu du pouvoir que lui conf`ere la loi en cause.

One distinctive feature of actions taken under 36L’un des traits distinctifs des actes accomplis en
statutory authority is that they involve a power of vertu d’un pouvoir conf´eré par la loi est qu’ils
compulsion not possessed by private individuals comportent un pouvoir de contrainte que n’ont pas
(P. W. Hogg, Constitutional Law of Canada les particuliers (P. W. Hogg, Constitutional Law
(loose-leaf ed.), vol. 2, at p. 34-12). Clearly theof Canada (éd. feuilles mobiles), vol. 2, `a la
Commission possesses more extensive powers p. 34-12). Il est clair que les pouvoirs de la Com-
than a natural person. The Commission’s authority mission sont plus ´etendus que ceux d’une personne
is not derived from the consent of the parties. The physique. Sa comp´etence ne d´ecoule pas du con-
Human Rights Code grants various powers to the sentement des parties. Le Human Rights Code
Commission to both investigate complaints and habilite, de diverses mani`eres, la Commission `a
decide how to deal with such complaints. Section enquˆeter sur des plaintes et `a décider de la fa¸con de
24 of the Code specifically allows the Commis- les traiter. L’article 24 du Code permet express´e-
sioner to compel the production of documents. The ment au commissaire d’exiger la production de
relevant portions of this section state: documents. En voici les extraits pertinents:

[TRADUCTION]

24 (1) For the purpose of investigating a complaint, the 24 (1) Lorsqu’il l’enquête relative `a une plainte, le
commissioner of investigation and mediation or a commissaire aux enquˆetes et `a la médiation ou un
human rights officer may agent des droits de la personne peut
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(a) require the production of books, documents, corre- a) exiger la production de livres, documents, lettres ou
spondence or other records that relate or may relate autres dossiers qui se rapportent ou peuvent se rap-
to the complaint, and porter `a la plainte, et

(b) make any inquiry relating to the complaint of any b) poser des questions par ´ecrit ou de vive voix relative-
person, in writing or orally. ment `a la plainte.

(2) If a person refuses to (2) Si une personne refuse

(a) comply with a demand under subsection (1) (a) for a) d’obtemp´erer à une demande de production de livres,
the production of books, documents, correspon- documents, lettres ou autres dossiers, fond´ee sur
dence or other records, or l’alin´ea (1)a), ou

(b) respond to an inquiry made under subsection (1) (b), b) de r´epondre `a une question pos´ee en vertu de l’alin´ea
(1)b),

the commissioner of investigation and mediation or a le commissaire aux enquˆetes et `a la médiation ou un
human rights officer may apply to the Supreme Court agent des droits de la personne peut demander `a la
for an order requiring the person to comply with the Cour suprˆeme d’ordonner `a la personne en cause
demand or respond to the inquiry. d’obtemp´erer à la demande ou de r´epondre `a la ques-

tion.

. . . . . .

(4) For the purpose of investigating a complaint, the (4) Lorsqu’il enquˆete sur une plainte, le commissaire
commissioner of investigation and mediation or aux enquˆetes et `a la médiation ou un agent des
a human rights officer may, with the consent of droits de la personne peut, avec le consentement
the owner or occupier, enter and inspect any du propri´etaire ou de l’occupant, inspecter des
premises that in the opinion of that commis- locaux si, `a son avis, cette inspection peut permet-
sioner or the human rights officer may provide tre d’obtenir des renseignements concernant la
information relating to the complaint. plainte.

The Commission in this case cannot therefore37 En l’espèce, la Commission ne peut pas ´echap-
escape Charter scrutiny merely because it is not per `a un examen fond´e sur la Charte du seul fait
part of government or controlled by government. qu’elle ne fait pas partie du gouvernement ou
In Eldridge, a unanimous Court concluded that a qu’elle n’est pas sous son contrˆole. Dans l’arrˆet
hospital was bound by the Charter since it was Eldridge, notre Cour a conclu `a l’unanimité qu’un
implementing a specific government policy or pro- hˆopital était assujetti `a la Charte parce qu’il mettait
gram. The Commission in this case is both imple- en œuvre une politique ou un programme gouver-
menting a specific government program and exer- nemental particulier. La commission dont il est
cising powers of statutory compulsion. question en l’esp`ece met en œuvre un programme

gouvernemental particulier et exerce des pouvoirs
de contrainte ´emanant de la loi.

With respect to the claim that the Commission38 L’arrêt de notre Cour Slaight Communications
exercises judicial functions and is thereby not sub-Inc. c. Davidson, [1989] 1 R.C.S. 1038, est con-
ject to the Charter, the decision of this Court in cluant en ce qui concerne la pr´etention que la
Slaight Communications Inc. v. Davidson, [1989] Commission exerce des fonctions judiciaires et
1 S.C.R. 1038, is conclusive. Lamer J. (as he then n’est donc pas assujettie `a la Charte. Le juge
was), in partial dissent but speaking for a unani- Lamer (plus tard Juge en chef), dissident en partie,
mous Court on this point, held that the Charter mais s’exprimant au nom de toute la Cour sur ce
applies to the orders of a statutorily appointed point, a d´ecidé que la Charte s’applique aux
labour arbitrator. This determination was not open ordonnances d’un arbitre en mati`ere de relations
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to challenge, as expressed by Lamer J., at du travail d´esigné en application d’une loi. Cette
pp. 1077-78: d´ecision était incontestable, comme l’a dit le juge

Lamer à la p. 1077:

The fact that the Charter applies to the order made by Le fait que la Charte s’applique à l’ordonnance ren-
the adjudicator in the case at bar is not, in my opinion, due par l’arbitre en l’esp`ece ne fait, `a mon avis, aucun
open to question. The adjudicator is a statutory creature: doute. L’arbitre est en effet une cr´eature de la loi; il est
he is appointed pursuant to a legislative provision and nomm´e en vertu d’une disposition l´egislative et tire tous
derives all his powers from the statute. [Emphasis ses pouvoirs de la loi. [Je souligne.]
added.]

The facts in Slaight and the case at bar share at 39Les faits de l’affaire Slaight et ceux de la pr´e-
least one salient feature: the labour arbitrator (in sente affaire ont au moins une caract´eristique com-
Slaight) and the Commission (in the case at bar) mune pr´edominante: l’arbitre en mati`ere de rela-
each exercise governmental powers conferred tions du travail (dans Slaight) et la Commission
upon them by a legislative body. The ultimate (en l’esp`ece) exercent tous les deux des pouvoirs
source of authority in each of these cases is gov- gouvernementaux conf´erés par un corps l´egislatif.
ernment. All of the Commission’s powers are Dans chaque cas, l’origine du pouvoir accord´e est
derived from the statute. The Commission is carry- en fin de compte le gouvernement. La Commission
ing out the legislative scheme of the Human Rights tire tous ses pouvoirs de la loi. Elle applique le
Code. It is putting into place a government pro- r´egime législatif du Human Rights Code. Elle met
gram or a specific statutory scheme established by en œuvre un programme gouvernemental ou un
government to implement government policy (see r´egime législatif particulier ´etabli par le gouverne-
Eldridge, supra, at paras. 37 and 44, and ment pour l’application de sa politique (voir
Douglas/Kwantlen Faculty Assn. v. Douglas Col- Eldridge, précité, aux par. 37 et 44, et
lege, [1990] 3 S.C.R. 570, at p. 584). The Commis-Douglas/Kwantlen Faculty Assn. c. Douglas Col-
sion must act within the limits of its enabling stat- lege, [1990] 3 R.C.S. 570, `a la p. 584). La Com-
ute. There is clearly a “governmental quality” to mission doit agir dans les limites de sa loi habili-
the functions of a human rights commission which tante. Les fonctions d’une commission des droits
is created by government to promote equality in de la personne cr´eée par le gouvernement pour
society generally. promouvoir l’´egalité dans la soci´eté en général

sont clairement de «nature gouvernementale».

Thus, notwithstanding that the Commission may 40Donc, même si elle peut avoir certaines caract´e-
have adjudicatory characteristics, it is a statutory ristiques d’un tribunal, la Commission est une
creature and its actions fall under the authority of cr´eature de la loi et ses actes sont assujettis au
the Human Rights Code. The state has instituted an Human Rights Code. L’ État a créé par voie l´egisla-
administrative structure, through a legislative tive un organisme administratif charg´e de mettre
scheme, to effectuate a governmental program to en œuvre un programme gouvernemental destin´e à
provide redress against discrimination. It is the rem´edier à la discrimination. C’est l’application
administration of a governmental program that d’un programme gouvernemental qui commande
calls for Charter scrutiny. Once a complaint is l’examen fond´e sur la Charte. Une fois la Com-
brought before the Commission, the subsequent mission saisie d’une plainte, les proc´edures admi-
administrative proceedings must comply with the nistratives qui suivent doivent respecter la Charte.
Charter. These entities are subject to Charter scru- L’exercice des fonctions de telles entit´es peut faire
tiny in the performance of their functions just as l’objet d’un examen fond´e sur la Charte tout
government would be in like circumstances. To comme pourrait le faire l’exercice des fonctions
hold otherwise would allow the legislative branch d’un gouvernement dans les mˆemes circonstances.
to circumvent the Charter by establishing statutory Conclure le contraire permettrait au pouvoir l´egis-
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bodies that are immune to Charter scrutiny. The latif de contourner la Charte en créant des organis-
above analysis leads inexorably to the conclusion mes qui ne peuvent pas faire l’objet d’un tel exa-
that the Charter applies to the actions of the Com- men. L’analyse qui pr´ecède mène inexorablement
mission. à la conclusion que la Charte s’applique aux actes

de la Commission.

B. Have the Respondent’s Section 7 Rights to Lib- B. Le retard imputable à l’État dans les procé-
erty and Security of the Person Been Violated dures en matière de droits de la personne a-t-il
by State-caused Delay in Human Rights porté atteinte aux droits de l’intimé à la liberté
Proceedings? et à la sécurité de sa personne garantis par

l’art. 7?

(a) Court of Appeal Decisions on This Issue a) La jurisprudence des cours d’appel sur ce
point

Four appellate courts have dealt with the issue41 Quatre cours d’appel ont statu´e sur la question
of whether s. 7 of the Charter applies in circum- de savoir si l’art. 7 de la Charte s’applique dans
stances similar to the case at bar, including des circonstances semblables `a celles de la pr´e-
the decision under appeal. The majority of the sente affaire, y compris la cour d’appel dans l’arrˆet
Court of Appeal in Blencoe followed the decision qui fait l’objet du pr´esent pourvoi. Dans l’affaire
in Saskatchewan Human Rights Commission v. Blencoe, les juges majoritaires de la Cour d’appel
Kodellas (1989), 60 D.L.R. (4th) 143 (Sask. C.A.), ont suivi l’arrˆet Saskatchewan Human Rights Com-
to hold that s. 7 of the Charter was violated. How- mission c. Kodellas (1989), 60 D.L.R. (4th) 143
ever, the Manitoba Court of Appeal in Nisbett v. (C.A. Sask.), et ont conclu qu’il y avait violation
Manitoba (Human Rights Commission) (1993), de l’art. 7 de la Charte. Toutefois, la Cour d’appel
101 D.L.R. (4th) 744, and the Federal Court of du Manitoba dans Nisbett c. Manitoba (Human
Appeal in Canadian Airlines International Ltd. v. Rights Commission) (1993), 101 D.L.R. (4th) 744,
Canada (Human Rights Commission), [1996] 1 et la Cour d’appel f´edérale dans Lignes aériennes
F.C. 638, refused to follow Kodellas, holding that Canadien International Ltée c. Canada (Commis-
s. 7 cannot be applied to the consequences ofsion des droits de la personne), [1996] 1 C.F. 638,
delays in human rights proceedings. ont refus´e de suivre l’arrˆet Kodellas et ont conclu

que l’art. 7 ne peut pas s’appliquer aux cons´e-
quences d’un d´elai dans des proc´edures en mati`ere
de droits de la personne.

In Kodellas, between the date of the first com-42 Dans l’affaire Kodellas, près de quatre ann´ees
plaint and the date fixed for the hearing, almost s’´etaient écoulées entre le d´epôt de la premi`ere
four years had elapsed and three years and two plainte et la date fix´ee pour la tenue de l’audience,
months had elapsed with respect to the second alors que trois ann´ees et deux mois s’´etaient écou-
complaint. Bayda C.J.S., dissenting in part with l´ees dans le cas de la deuxi`eme plainte. Le juge en
respect to the appropriate remedy, held that the chef Bayda, dissident en partie au sujet de la r´epa-
delay violated Mr. Kodellas’s s. 7 security of the ration appropri´ee, a conclu que le d´elai écoulé por-
person. In reaching this conclusion, Bayda C.J.S. tait atteinte au droit de M. Kodellas `a la sécurité de
referred to the dissenting judgment of Lamer J. in sa personne garanti par l’art. 7. En tirant cette con-
Mills v. The Queen, [1986] 1 S.C.R. 863 (hereinaf- clusion, le juge en chef Bayda a mentionn´e les
ter “Mills (1986)”), at p. 919, and reiterated in R. v. motifs dissidents du juge Lamer dans Mills c. La
Rahey, [1987] 1 S.C.R. 588, at p. 605, where, inReine, [1986] 1 R.C.S. 863 (ci-apr`es l’«arrêt Mills
the context of s. 11(b) of the Charter, security of de 1986»), `a la p. 919, repris dans R. c. Rahey,
the person encompasses protection against [1987] 1 R.C.S. 588, `a la p. 605, selon lesquels la
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“overlong subjection to the vexations and vicissi- s´ecurité de la personne, dans le contexte de l’al.
tudes of a pending criminal accusation” (Kodellas, 11b) de la Charte, englobe la protection contre
at p. 152). The unreasonable delay in Kodellas was [TRADUCTION] «un assujettissement trop long aux
found to result in two forms of prejudice to vexations et aux vicissitudes d’une accusation cri-
Mr. Kodellas. First, it extended his psychological minelle pendante» (Kodellas, à la p. 152). Il a ´eté
trauma. Second, it reduced Mr. Kodellas’s chances jug´e, dans Kodellas, que le d´elai déraisonnable
of a fair hearing (Kodellas, at p. 161). avait caus´e deux formes de pr´ejudice à

M. Kodellas: premi`erement, il avait prolong´e son
traumatisme psychologique et, deuxi`emement, il
avait réduit les chances de M. Kodellas d’obtenir
une audience ´equitable (Kodellas, à la p. 161).

In Nisbett, the Manitoba Court of Appeal denied 43Dans l’arrêt Nisbett, la Cour d’appel du
relief sought by a medical doctor to prohibit the Manitoba a refus´e d’interdire, à la demande d’un
hearing of his employee’s complaint of sexual har- m´edecin, l’audition de la plainte de harc`element
assment that had been outstanding for over three sexuel que l’employ´ee de ce dernier avait d´eposée
years. This decision was reached despite the plus de trois ans auparavant. Elle a rendu cette
stigma attached to the allegations which was d´ecision malgr´e les stigmates li´es aux all´egations,
described as “anxiety, the strain on family life, the qui avait ´eté décrits comme ´etant [TRADUCTION]
disruption of his professional practice, the quest «l’angoisse, la perturbation de la vie familiale et de
for evidence of similar conduct from former la vie professionnelle, la recherche d’une preuve
employees, the damage to his personal dignity and de comportement similaire aupr`es d’anciennes
professional standing, the loss of self-esteem, and employ´ees, l’atteinte `a la dignité personnelle et `a la
the continuing uncertainty as to the final outcome r´eputation professionnelle, la perte d’estime de soi
of the proceedings” (Nisbett, at p. 749) (quoting et l’incertitude continuelle quant `a l’issue finale
from the trial judgment (1992), 90 D.L.R. (4th) des proc´edures» (Nisbett, à la p. 749 (citation pro-
672, at p. 679). The Manitoba Court of Appeal venant du jugement de premi`ere instance (1992),
refused to follow Kodellas, questioning whether 90 D.L.R. (4th) 672, `a la p. 679)). Doutant que
the impact of a criminal proceeding for sexual l’incidence de proc´edures criminelles en mati`ere
assault can be equated with a human rights pro- d’agression sexuelle puisse ˆetre assimil´ee, aux fins
ceeding on allegations of sex discrimination for de l’application de l’art. 7, `a celle de proc´edures en
the purposes of s. 7. The Court of Appeal con- mati`ere de droits de la personne relatives `a des
cluded that s. 7 had no application to non-penal all´egations de discrimination sexuelle, la Cour
proceedings under human rights legislation and d’appel du Manitoba a refus´e de suivre l’arrˆet
that s. 11 of the Charter was restricted to criminal Kodellas. Elle a statu´e que l’art. 7 ne s’appliquait
cases. pas `a des proc´edures non p´enales fond´ees sur une

loi relative aux droits de la personne et que
l’art. 11 de la Charte ne s’appliquait qu’en mati`ere
criminelle.

In Canadian Airlines, there was a 50-month 44Dans Lignes aériennes Canadien, un délai de 50
delay between the filing of the complaint and the mois s’´etait écoulé entre le d´epôt de la plainte et la
appointment of a tribunal to investigate. The Fed- d´esignation des membres du tribunal charg´e de
eral Court of Appeal also refused to follow faire enquˆete. La Cour d’appel f´edérale y a ´egale-
Kodellas, and concluded that s. 7 did not apply to ment refus´e de suivre l’arrˆet Kodellas et a conclu
administrative proceedings of a non-criminal que l’art. 7 ne s’appliquait pas `a des proc´edures
nature. administratives de nature non criminelle.
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(b) Applicability of Section 7 Outside the Crim- b) Applicabilit´e de l’art. 7 dans un contexte
inal Context autre que celui du droit criminel

Although there have been some decisions of this45 Même si, dans certains arrˆets, notre Cour a pu
Court which may have supported the position that adh´erer au point de vue que l’art. 7 de la Charte ne
s. 7 of the Charter is restricted to the sphere of s’applique que dans le domaine du droit criminel,
criminal law, there is no longer any doubt that s. 7 il ne fait plus aucun doute que cette disposition
of the Charter is not confined to the penal context. n’est pas limit´ee au contexte p´enal. C’est ce que
This was most recently affirmed by this Court in confirmait tout r´ecemment notre Cour dans
New Brunswick (Minister of Health and Commu- Nouveau-Brunswick (Ministre de la Santé et des
nity Services) v. G. (J.), [1999] 3 S.C.R. 46, where Services communautaires) c. G. (J.), [1999] 3
Lamer C.J. stated that the protection of security of R.C.S. 46, o`u le juge en chef Lamer a affirm´e que
the person extends beyond the criminal law (at la protection de la s´ecurité de la personne d´eborde
para. 58). He later added (at para. 65): le cadre du droit criminel (au par. 58). Plus loin, il

a ajouté ce qui suit (au par. 65):

. . . s. 7 is not limited solely to purely criminal or penal . . . l’art. 7 n’est pas limit´e aux affaires purement crimi-
matters. There are other ways in which the government, nelles ou p´enales. Dans le cours de l’administration de
in the course of the administration of justice, can la justice, il existe d’autres fa¸cons par lesquelles l’État
deprive a person of their s. 7 rights to liberty and secur- peut priver un individu du droit `a la liberté et à la sécu-
ity of the person, i.e., civil committal to a mental institu- rit´e de la personne garanti `a l’art. 7, par exemple l’inter-
tion: see B. (R.), supra, at para. 22. nement dans un ´etablissement psychiatrique: voir

B. (R.), précité, au par. 22.

Thus, to the extent that the above decisions of46 Ainsi, les arrêts Nisbett et Lignes aériennes
Nisbett and Canadian Airlines stand for the pro- Canadien, précités, sont erron´es dans la mesure o`u
position that s. 7 can never apply outside the crimi- ils permettent d’affirmer que l’art. 7 ne s’applique
nal realm, they are incorrect. Section 7 can extend qu’en mati`ere criminelle. L’article 7 peut d´eborder
beyond the sphere of criminal law, at least where le cadre du droit criminel, au moins dans le cas
there is “state action which directly engages the d’un «acte gouvernemental int´eressant directement
justice system and its administration” (G. (J.), at le syst`eme judiciaire et l’administration de la jus-
para. 66). If a case arises in the human rights con- tice» (G. (J.), au par. 66). Rien ne s’oppose `a ce
text which, on its facts, meets the usual s. 7 thresh- que cet article s’applique `a une affaire en mati`ere
old requirements, there is no specific bar against des droits de la personne qui, sur le plan des faits,
such a claim and s. 7 may be engaged. The ques- respecte les conditions pr´eliminaires de son appli-
tion to be addressed, however, is not whether cation. La question qui se pose toutefois est de
delays in human rights proceedings can engage s. 7 savoir non pas si des d´elais dans des proc´edures en
of the Charter but rather, whether the respondent’s mati`ere de droits de la personne peuvent d´eclen-
s. 7 rights were actually engaged by delays in the cher l’application de l’art. 7 de la Charte, mais
circumstances of this case. Various parties in this plutˆot si, dans les circonstances de la pr´esente
case seem to have conflated the delay issue with affaire, des d´elais ont port´e atteinte aux droits
the threshold s. 7 issue. However, whether the garantis `a l’intimé par l’art. 7. Différentes parties `a
respondent’s s. 7 rights to life, liberty and security la pr´esente affaire semblent avoir confondu la
of the person are engaged is a separate issue question du d´elai avec la question pr´eliminaire de
from whether the delay itself was unreasonable. I l’art. 7. Toutefois, la question de savoir si les droits
will now examine whether the s. 7 threshold de l’intim´e à la vie, à la liberté et à la sécurité de sa
requirements have been met and whether the personne s’appliquent est distincte de celle de

savoir si le d´elai lui-même était déraisonnable. Je
vais maintenant examiner si les conditions pr´elimi-
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respondent has demonstrated a breach of his s. 7 naires de l’application de l’art. 7 sont remplies et si
rights. l’intimé a démontré qu’il y a eu violation des

droits que lui garantit cet article.

(c) Section 7 — General Principles c) Article 7 — Principes g´enéraux

Section 7 of the Charter provides that “[e]very- 47L’article 7 de la Charte prévoit ceci: «[c]hacun a
one has the right to life, liberty and security of the droit `a la vie, à la liberté et à la sécurité de sa per-
person and the right not to be deprived thereof sonne; il ne peut ˆetre porté atteinte `a ce droit qu’en
except in accordance with the principles of funda- conformit´e avec les principes de justice fondamen-
mental justice.” Thus, before it is even possible to tale.» Ainsi, avant mˆeme que l’on puisse se
address the issue of whether the respondent’s s. 7 demander si les droits garantis `a l’intimé par
rights were infringed in a manner not in accor- l’art. 7 ont fait l’objet d’une atteinte non conforme
dance with the principles of fundamental justice, aux principes de justice fondamentale, il faut
one must first establish that the interest in respect d’abord prouver que le droit vis´e par l’allégation
of which the respondent asserted his claim falls de l’intim´e relève de l’art. 7. Dans l’arrˆet R. c.
within the ambit of s. 7. These two steps in the s. 7Beare, [1988] 2 R.C.S. 387, `a la p. 401, le juge
analysis have been set out by La Forest J. in R. v. La Forest a ´enoncé ainsi ces deux ´etapes de
Beare, [1988] 2 S.C.R. 387, at p. 401, as follows: l’analyse fond´ee sur l’art. 7:

To trigger its operation there must first be a finding that Pour que l’article puisse entrer en jeu, il faut constater
there has been a deprivation of the right to “life, liberty d’abord qu’il a ´eté porté atteinte au droit «`a la vie, à la
and security of the person” and, secondly, that the depri- libert´e et à la sécurité [d’une] personne» et, en second
vation is contrary to the principles of fundamental jus- lieu, que cette atteinte est contraire aux principes de jus-
tice. tice fondamentale.

Thus, if no interest in the respondent’s life, liberty Par cons´equent, si le droit de l’intim´e à la vie, à la
or security of the person is implicated, the s. 7 libert´e ou à la sécurité de sa personne n’est pas en
analysis stops there. It is at the first stage in the cause, l’analyse fond´ee sur l’art. 7 prend fin. C’est
s. 7 analysis that I have the greatest problem with `a la première étape de cette analyse que les argu-
the respondent’s s. 7 arguments. ments de l’intim´e relatifs à l’art. 7 me posent le

plus de difficultés.

McEachern C.J.B.C. collapsed the s. 7 interests 48Le juge en chef McEachern a fondu le droit «`a
of “liberty” and “security of the person” into a sin- la libert´e» et le droit «`a la sécurité de [l]a per-
gle right protecting a person’s dignity against the sonne» en un seul droit `a la protection de la dignit´e
stigma of undue, prolonged humiliation and public de la personne contre la stigmatisation d´ecoulant
degradation of the kind suffered by the respondent. d’un opprobre prolong´e et injustifié comme celui
In Singh v. Minister of Employment and Immigra- dont l’intimé a été victime. Dans Singh c. Ministre
tion, [1985] 1 S.C.R. 177, at pp. 204-5, Wilson J.de l’Emploi et de l’Immigration, [1985] 1 R.C.S.
emphasized that “life, liberty and security of the 177, aux pp. 204 et 205, le juge Wilson a insist´e
person” are three distinct interests, and that it is sur le fait que «la vie, la libert´e et la s´ecurité de la
incumbent on the Court to give meaning to each of personne» constituent trois droits distincts et qu’il
these elements. This statement was endorsed by incombe `a notre Cour de pr´eciser le sens de chacun
Lamer J. for a majority of this Court in Re B.C. de ces droits. Le juge Lamer a souscrit `a cet
Motor Vehicle Act, [1985] 2 S.C.R. 486, at p. 500. ´enoncé au nom de notre Cour `a la majorité dans le
In addressing the issue of whether the respondent’sRenvoi: Motor Vehicle Act de la C.-B., [1985] 2
s. 7 rights have been breached in this case, I R.C.S. 486, `a la p. 500. Pour d´eterminer si, en l’es-
also prefer to keep the interests protected by s. 7 p`ece, il a été porté atteinte aux droits de l’intim´e
analytically distinct to the extent possible. For the garantis par l’art. 7, je pr´efère, dans la mesure du

20
00

 S
C

C
 4

4 
(C

an
LI

I)



340 [2000] 2 S.C.R.BLENCOE v. B.C. (HUMAN RIGHTS COMMISSION) Bastarache J.

purposes of this appeal, the outcome is dependent possible, cloisonner ces droits aux fins de
upon the meaning to be given to the interests of l’analyse. L’issue du pr´esent pourvoi d´epend du
“liberty” and “security of the person”. sens donn´e aux droits «`a la liberté» et «à la sécu-

rité de [l]a personne».

(d) Liberty Interest d) Droit `a la liberté

The liberty interest protected by s. 7 of the49 Le droit à la liberté garanti par l’art. 7 de la
Charter is no longer restricted to mere freedomCharte ne s’entend plus uniquement de l’absence
from physical restraint. Members of this Court de toute contrainte physique. Des juges de notre
have found that “liberty” is engaged where state Cour ont conclu que la «libert´e» est en cause lors-
compulsions or prohibitions affect important and que des contraintes ou des interdictions de l’État
fundamental life choices. This applies for example influent sur les choix importants et fondamentaux
where persons are compelled to appear at a partic- qu’une personne peut faire dans sa vie. Une telle
ular time and place for fingerprinting (Beare, situation existe, par exemple, lorsque des per-
supra); to produce documents or testify (Thomson sonnes doivent se pr´esenter `a un endroit et `a un
Newspapers Ltd. v. Canada (Director of Investiga- moment pr´ecis pour faire prendre leurs empreintes
tion and Research, Restrictive Trade Practices digitales (Beare, précité), produire des documents
Commission), [1990] 1 S.C.R. 425); and not to loi- ou t´emoigner (Thomson Newspapers Ltd. c.
ter in particular areas (R. v. Heywood, [1994] 3 Canada (Directeur des enquêtes et recherches,
S.C.R. 761). In our free and democratic society,Commission sur les pratiques restrictives du com-
individuals are entitled to make decisions of funda-merce), [1990] 1 R.C.S. 425), et lorsque des per-
mental importance free from state interference. In sonnes doivent s’abstenir de flˆaner dans certains
B. (R.) v. Children’s Aid Society of Metropolitan lieux (R. c. Heywood, [1994] 3 R.C.S. 761). Dans
Toronto, [1995] 1 S.C.R. 315, at para. 80, notre soci´eté libre et d´emocratique, chacun a le
La Forest J., with whom L’Heureux-Dub´e, droit de prendre des d´ecisions d’importance fonda-
Gonthier and McLachlin JJ. agreed, emphasized mentale sans intervention de l’État. Dans B. (R.) c.
that the liberty interest protected by s. 7 must beChildren’s Aid Society of Metropolitan Toronto,
interpreted broadly and in accordance with the [1995] 1 R.C.S. 315, au par. 80, le juge La Forest,
principles and values underlying the Charter as a avec l’assentiment des juges L’Heureux-Dub´e,
whole and that it protects an individual’s personal Gonthier et McLachlin, souligne que le droit `a la
autonomy: libert´e garanti par l’art. 7 prot`ege l’autonomie per-

sonnelle et qu’il doit ˆetre interpr´eté largement et en
conformité avec les principes et les valeurs qui
sous-tendent la Charte dans son ensemble:

. . . liberty does not mean mere freedom from physical. . . la liberté ne signifie pas simplement l’absence de
restraint. In a free and democratic society, the individual toute contrainte physique. Dans une soci´eté libre et
must be left room for personal autonomy to live his or d´emocratique, l’individu doit avoir suffisamment d’au-
her own life and to make decisions that are of funda- tonomie personnelle pour vivre sa propre vie et prendre
mental personal importance. des d´ecisions qui sont d’importance fondamentale pour

sa personne.

In R. v. Morgentaler, [1988] 1 S.C.R. 30, Wilson50 Dans R. c. Morgentaler, [1988] 1 R.C.S. 30, le
J., speaking for herself alone, was of the opinion juge Wilson, s’exprimant uniquement en son pro-
that s. 251 of the Criminal Code violated not only pre nom, ´etait d’avis que l’art. 251 du Code crimi-
a woman’s right to security of the person but hernel violait non seulement le droit d’une femme `a la
s. 7 liberty interest as well. She indicated that the s´ecurité de sa personne, mais ´egalement son droit `a
liberty interest is rooted in fundamental notions of la libert´e garanti par l’art. 7. Elle a indiqu´e que le
human dignity, personal autonomy, privacy and droit `a la liberté prend racine dans les concepts
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choice in decisions regarding an individual’s fun- fondamentaux de la dignit´e humaine, de l’autono-
damental being. She conveyed this as follows, at mie personnelle, de la vie priv´ee et du choix des
p. 166: décisions concernant l’ˆetre fondamental de l’indi-

vidu. Voici ce qu’elle a dit, `a la p. 166:

Thus, an aspect of the respect for human dignity on Ainsi, un aspect du respect de la dignit´e humaine sur
which the Charter is founded is the right to make funda- lequel la Charte est fondée est le droit de prendre des
mental personal decisions without interference from the d´ecisions personnelles fondamentales sans intervention
state. This right is a critical component of the right to de l’État. Ce droit constitue une composante cruciale du
liberty. Liberty, as was noted in Singh, is a phrase capa- droit `a la liberté. La liberté, comme nous l’avons dit
ble of a broad range of meaning. In my view, this right, dans l’arrˆet Singh, est un terme susceptible d’une accep-
properly construed, grants the individual a degree of tion fort large. À mon avis, ce droit, bien interpr´eté,
autonomy in making decisions of fundamental personal conf`ere à l’individu une marge d’autonomie dans la
importance. prise de d´ecisions d’importance fondamentale pour sa

personne.

The above passage was endorsed by La Forest J. in Le juge La Forest a adopt´e cet extrait dans l’arrˆet
B. (R.), supra, at para. 80. This Court in B. (R.) B. (R.), précité, au par. 80. Dans cette affaire, notre
was asked to decide whether the s. 7 liberty inter- Cour ´etait appel´ee à décider si le droit `a la liberté
est protects the rights of parents to choose medical garanti par l’art. 7 prot`ege le droit des parents de
treatment for their children. The above passage choisir un traitement m´edical pour leurs enfants.
from Wilson J. was applied by La Forest J. to indi- Le juge La Forest a appliqu´e l’extrait précité des
vidual interests of fundamental importance in our motifs du juge Wilson aux droits individuels qui
society such as the parental interest in caring for revˆetent une importance fondamentale dans notre
one’s children. soci´eté, comme le droit des parents de prendre soin

de leurs enfants.

In Godbout v. Longueuil (City), [1997] 3 S.C.R. 51Dans l’arrêt Godbout c. Longueuil (Ville),
844, at para. 66, La Forest J., writing for [1997] 3 R.C.S. 844, au par. 66, le juge La Forest,
L’Heureux-Dubé J. and McLachlin J. (as she then s’exprimant au nom du juge L’Heureux-Dub´e et
was), reiterated his position that the right to liberty du juge McLachlin (maintenant Juge en chef), a
in s. 7 protects the individual’s right to make r´eitéré son point de vue selon lequel le droit `a la
inherently private choices and that choosing where libert´e garanti par l’art. 7 prot`ege le droit de cha-
to establish one’s home is one such inherently per- cun de faire des choix intrins`equement priv´es, y
sonal choice: compris le choix d’un lieu pour ´etablir sa demeure:

The foregoing discussion serves simply to reiterate L’analyse qui pr´ecède ne fait que r´epéter mon opinion
my general view that the right to liberty enshrined in g´enérale selon laquelle la protection du droit `a la liberté
s. 7 of the Charter protects within its ambit the right to garanti par l’art. 7 de la Charte s’étend au droit `a une
an irreducible sphere of personal autonomy wherein sph`ere irréductible d’autonomie personnelle o`u les indi-
individuals may make inherently private choices free vidus peuvent prendre des d´ecisions intrins`equement
from state interference. I must emphasize here that, as priv´ees sans intervention de l’État. Comme les propos
the tenor of my comments in B. (R.) should indicate, I que j’ai tenus dans l’arrˆet B. (R.) l’indiquent, je n’en-
do not by any means regard this sphere of autonomy as tends pas par l`a, je le précise, que cette sph`ere d’autono-
being so wide as to encompass any and all decisions that mie est vaste au point d’englober toute d´ecision qu’un
individuals might make in conducting their affairs. individu peut prendre dans la conduite de ses affaires.
Indeed, such a view would run contrary to the basic Une telle opinion, en effet, irait `a l’encontre du principe
idea, expressed both at the outset of these reasons and in fondamental que j’ai formul´e au début des pr´esents
my reasons in B. (R.), that individuals cannot, in any motifs et dans les motifs de l’arrˆet B. (R.), selon lequel
organized society, be guaranteed an unbridled freedom nul ne peut, dans une soci´eté organis´ee, prétendre `a la
to do whatever they please. Moreover, I do not even garantie de la libert´e absolue d’agir comme il lui plaˆıt.
consider that the sphere of autonomy includes within its J’estime mˆeme que cette sph`ere d’autonomie ne prot`ege
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scope every matter that might, however vaguely, be pas tout ce qui peut, mˆeme vaguement, ˆetre qualifié de
described as “private”. Rather, as I see it, the autonomy «priv´e». Je suis plutˆot d’avis que l’autonomie prot´egée
protected by the s. 7 right to liberty encompasses only par le droit `a la liberté garanti par l’art. 7 ne comprend
those matters that can properly be characterized as fun- que les sujets qui peuvent `a juste titre ˆetre qualifiés de
damentally or inherently personal such that, by their fondamentalement ou d’essentiellement personnels et
very nature, they implicate basic choices going to the qui impliquent, par leur nature mˆeme, des choix fonda-
core of what it means to enjoy individual dignity and mentaux participant de l’essence mˆeme de ce que signi-
independence. As I have already explained, I took the fie la jouissance de la dignit´e et de l’indépendance indi-
view in B. (R.) that parental decisions respecting the viduelles. Comme je l’ai d´ejà mentionn´e, j’ai exprimé,
medical care provided to their children fall within this dans l’arrˆet B.(R.), l’opinion voulant que les d´ecisions
narrow class of inherently personal matters. In my view, des parents quant aux soins m´edicaux administr´es à
choosing where to establish one’s home is, likewise, a leurs enfants appartiennent `a cette cat´egorie limitée de
quintessentially private decision going to the very heart sujets fondamentalement personnels. À mon avis, le
of personal or individual autonomy. [Emphasis added.] choix d’un lieu pour ´etablir sa demeure est, de la mˆeme

façon, une d´ecision essentiellement priv´ee qui tient de la
nature mˆeme de l’autonomie personnelle. [Je souligne.]

La Forest J. therefore spoke in Godbout of a nar- Dans l’arrˆet Godbout, le juge La Forest a donc
row sphere of inherently personal decision-making parl´e d’une cat´egorie limitée de d´ecisions intrins`e-
deserving of the law’s protection. Choosing where quement personnelles qui m´eritent la protection de
to establish one’s home fell within that narrow la loi. Selon trois juges de notre Cour, le choix
class according to three members of this Court. d’un lieu pour ´etablir sa demeure faisait partie de

cette cat´egorie limitée.

Dissenting at the New Brunswick Court of52 Dissident en Cour d’appel du Nouveau
Appeal in G. (J.), I also favoured a more generous Brunswick dans l’affaire G. (J.), j’ai également
approach to the liberty interest that would protect pr´econisé une interpr´etation plus g´enéreuse du
personal rights that are inherent to the individual droit `a la liberté qui protégerait les droits person-
and consistent with the essential values of our soci- nels qui sont inh´erents `a l’individu et conformes
ety (New Brunswick (Minister of Health and Com- aux valeurs essentielles de notre soci´eté (Nouveau-
munity Services) v. J.G. (1997), 187 N.B.R. (2d) Brunswick (Ministre de la Santé et des Services
81, at para. 49). In this vein, the parental interest incommunautaires) c. J.G. (1997), 187 R.N.-B. (2e)
raising and caring for one’s children would be pro- 81, au par. 49). Dans le mˆeme ordre d’id´ees, le
tected. I however agreed with La Forest J.’s cau- droit des parents d’´eduquer leurs enfants et d’en
tion that the liberty interest would encompass only prendre soin serait prot´egé. J’ai cependant souscrit
those decisions that are of fundamental impor- `a la mise en garde du juge La Forest selon laquelle
tance. le droit `a la liberté n’engloberait que les d´ecisions

qui revêtent une importance fondamentale.

Professor Hogg, supra, at p. 44-9, supports a53 Le professeur Hogg, op. cit., à la p. 44-9, pr´eco-
more cautious approach to the interpretation of s. 7 nise une interpr´etation plus prudente de l’art. 7 de
such that s. 7 does not become a residual right mani`ere à éviter que cet article conf`ere un droit
which envelopes all of the legal rights in the Char- résiduel englobant toutes les garanties juridiques
ter. Professor Hogg also addresses the deliberate de la Charte. Le professeur Hogg aborde aussi la
omission of “property” from “life, liberty and question de l’omission d´elibérée de garantir, `a
security of the person” in s. 7, and states, at l’art. 7, le droit `a la «propriété», en sus du droit «`a
p. 44-12: la vie, `a la liberté et à la sécurité de [l]a personne»,

et affirme, à la p. 44-12:

It also requires . . .that those terms [liberty and security [TRADUCTION] Cela exige en outre [. . .] que ces termes
of the person] be interpreted as excluding economic lib- [libert´e et sécurité de [l]a personne] soient interpr´etés
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erty and economic security; otherwise, property, having comme excluant la libert´e et la s´ecurité économiques;
been shut out of the front door, would enter by the back. sinon, refoul´ee à la porte avant, la propri´eté entrerait par

la porte arrière.

Although an individual has the right to make 54 Même si un individu a le droit de faire des
fundamental personal choices free from state inter- choix personnels fondamentaux sans intervention
ference, such personal autonomy is not synony- de l’État, cette autonomie personnelle n’est pas
mous with unconstrained freedom. In the circum- synonyme de libert´e illimitée. Dans les circons-
stances of this case, the state has not prevented the tances de la pr´esente affaire, l’́Etat n’a pas empˆe-
respondent from making any “fundamental per- ch´e l’intimé de faire des «choix personnels fonda-
sonal choices”. The interests sought to be protected mentaux». À mon avis, les droits que l’on cherche
in this case do not in my opinion fall within the `a protéger en l’esp`ece ne font pas partie du droit «`a
“liberty” interest protected by s. 7. la libert´e» garanti par l’art. 7.

(e) Security of the Person e) S´ecurité de la personne

In the criminal context, this Court has held that 55Notre Cour a statu´e, en mati`ere criminelle, que
state interference with bodily integrity and serious l’atteinte de l’État à l’intégrité corporelle et la ten-
state-imposed psychological stress constitute a sion psychologique grave caus´ee par l’́Etat consti-
breach of an individual’s security of the person. In tuent une atteinte `a la sécurité de la personne. Dans
this context, security of the person has been held to ce contexte, il a ´eté jugé que la s´ecurité de la per-
protect both the physical and psychological integ- sonne vise `a la fois l’intégrité physique et l’int´e-
rity of the individual (Morgentaler, supra, at p. 56, grit´e psychologique (Morgentaler, précité, à la
per Dickson C.J., and at p. 173, per Wilson J.; p. 56, le juge en chef Dickson, et `a la p. 173, le
Rodriguez v. British Columbia (Attorney General), juge Wilson; Rodriguez c. Colombie-Britannique
[1993] 3 S.C.R. 519, at p. 587, per Sopinka J.; Ref- (Procureur général), [1993] 3 R.C.S. 519, `a la
erence re ss. 193 and 195.1(1)(c) of the Criminal p. 587, le juge Sopinka; Renvoi relatif à l’art. 193
Code (Man.), [1990] 1 S.C.R. 1123, at p. 1177, per et à l’al. 195.1(1)c) du Code criminel (Man.),
Lamer J.). These decisions relate to situations [1990] 1 R.C.S. 1123, `a la p. 1177, le juge Lamer).
where the state has taken steps to interfere, through Ces arrˆets concernent des situations o`u l’État a
criminal legislation, with personal autonomy and a l´egiféré au criminel dans le but de s’ing´erer dans
person’s ability to control his or her own physical l’autonomie personnelle et la capacit´e d’une per-
or psychological integrity such as prohibiting sonne de maˆıtriser sa propre int´egrité physique ou
assisted suicide and regulating abortion. psychologique, en interdisant notamment l’aide au

suicide et en r´eglementant l’avortement.

The principle that the right to security of the 56Récemment, dans l’arrˆet G. (J.), précité, notre
person encompasses serious state-imposed psycho- Cour a r´eitéré le principe voulant que le droit `a la
logical stress has recently been reiterated by this s´ecurité de la personne vise la tension psycholo-
Court in G. (J.), supra. At issue in G. (J.) was gique grave caus´ee par l’́Etat. La question en litige
whether relieving a parent of the custody of his or dans cette affaire ´etait de savoir si le retrait de la
her children restricts a parent’s right to security of garde d’un enfant portait atteinte au droit du parent
the person. Lamer C.J. held that the parental inter- `a la sécurité de sa personne. Le juge en chef Lamer
est in raising one’s children is one of fundamental a conclu que le droit des parents d’´elever leurs
personal importance. State removal of a child from enfants est un droit personnel d’une importance
parental custody thus constitutes direct state inter- fondamentale. Le retrait de la garde d’un enfant
ference with the psychological integrity of the par- par l’État constitue donc une atteinte directe `a l’in-
ent, amounting to a “gross intrusion” into the pri- t´egrité psychologique du parent ´equivalant `a une
vate and intimate sphere of the parent-child «intrusion flagrante» dans le domaine priv´e et
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relationship (at para. 61). Lamer C.J. concluded intime du lien parent-enfant (au par. 61). Le juge
that s. 7 guarantees every parent the right to a fair en chef Lamer a conclu que l’art. 7 garantit aux
hearing where the state seeks to obtain custody of parents le droit `a une audience ´equitable lorsque
their children (at para. 55). However, the former l’État demande la garde de leurs enfants (au
Chief Justice also set boundaries in G. (J.) for par. 55). Cependant, il a ´egalement ´etabli, dans
cases where one’s psychological integrity is l’arrˆet G. (J.), des limites applicables aux cas o`u il
infringed upon. He referred to the attempt to delin- y a atteinte `a l’intégrité psychologique d’une per-
eate such boundaries as “an inexact science” (para. sonne. Il a affirm´e que la tentative d’´etablir de
59). telles limites n’est pas une «science exacte»

(par. 59).

Not all state interference with an individual’s57 Les atteintes de l’État à l’intégrité psycholo-
psychological integrity will engage s. 7. Where the gique d’une personne ne font pas toutes intervenir
psychological integrity of a person is at issue, l’art. 7. Lorsque l’int´egrité physique d’une per-
security of the person is restricted to “serious state- sonne est en cause, la s´ecurité de la personne se
imposed psychological stress” (Dickson C.J. in limite `a la «tension psychologique grave caus´ee
Morgentaler, supra, at p. 56). I think Lamer C.J. par l’État» (le juge en chef Dickson dans
was correct in his assertion that Dickson C.J. wasMorgentaler, précité, à la p. 56). Je crois que le
seeking to convey something qualitative about the juge en chef Lamer a eu raison de dire que le juge
type of state interference that would rise to the en chef Dickson tentait d’exprimer en termes qua-
level of infringing s. 7 (G. (J.), at para. 59). The litatifs le type d’ing´erence de l’́Etat susceptible de
words “serious state-imposed psychological stress” violer l’art. 7 (G. (J.), au par. 59). Selon l’expres-
delineate two requirements that must be met in sion «tension psychologique grave caus´ee par
order for security of the person to be triggered. l’État», deux conditions doivent ˆetre remplies que
First, the psychological harm must be state la s´ecurité de la personne soit en cause. Premi`ere-
imposed, meaning that the harm must result from ment, le pr´ejudice psychologique doit ˆetre caus´e
the actions of the state. Second, the psychological par l’État, c’est-à-dire qu’il doit résulter d’un acte
prejudice must be serious. Not all forms of psycho- de l’État. Deuxièmement, le pr´ejudice psycholo-
logical prejudice caused by government will lead gique doit ˆetre grave. Les formes que prend le pr´e-
to automatic s. 7 violations. These two require- judice psychologique caus´e par le gouvernement
ments will be examined in turn. n’entraˆınent pas toutes automatiquement des viola-

tions de l’art. 7. Je vais examiner successivement
ces deux conditions.

(i) Was the Harm to Mr. Blencoe the Result of (i) Le préjudice subi par M. Blencoe résulte-t-il
State-Caused the Human Rights Process? d’un délai imputable à l’État dans le dérou-

lement du processus en matière de droits de
la personne?

In G. (J.), Lamer C.J. found direct state interfer-58 Dans G. (J.), le juge en chef Lamer a conclu
ence with the psychological integrity of the parent, qu’il y avait eu atteinte directe de l’État à l’inté-
describing the government action in that case as grit´e psychologique du parent, qualifiant la mesure
“direct state interference with the parent-child rela- prise dans cette affaire par le gouvernement d’«in-
tionship” (para. 61). Later, at para. 66, Lamer C.J. g´erence directe de l’État dans le lien parent-
referred to a child custody application as “an enfant» (par. 61). Plus loin, au par. 66, il a dit que
example of state action which directly engages the les demandes de garde d’enfants sont «un exemple
justice system and its administration” (emphasis d’acte gouvernemental int´eressant directement le
added). He stressed that not every state action syst`eme judiciaire et l’administration de la justice»

20
00

 S
C

C
 4

4 
(C

an
LI

I)



[2000] 2 R.C.S. 345BLENCOE c. C.-B. (HUMAN RIGHTS COMMISSION) Le juge Bastarache

which interferes with the parent-child relationship (je souligne). Il a soulign´e que les actes de l’État
would have triggered s. 7. qui constituent une ing´erence dans le lien parent-

enfant ne d´eclenchent pas tous l’application de
l’art. 7.

Stress, anxiety and stigma may arise from any 59Un procès criminel, une all´egation en mati`ere de
criminal trial, human rights allegation, or even a droits de la personne ou mˆeme une action au civil
civil action, regardless of whether the trial or pro- peut ˆetre une cause de stress, d’angoisse et de stig-
cess occurs within a reasonable time. We are there- matisation mˆeme lorsque le proc`es ou les proc´e-
fore not concerned in this case with all such dures se d´eroulent dans un d´elai raisonnable. Ce
prejudice but only that impairment which can be qui nous int´eresse en l’esp`ece n’est pas tout pr´eju-
said to flow from the delay in the human rights dice de cette nature, mais seulement l’atteinte qui,
process. It would be inappropriate to hold govern- peut-on dire, r´esulte du d´elai écoulé dans le d´erou-
ment accountable for harms that are brought about lement du processus en mati`ere de droits de la per-
by third parties who are not in any sense acting as sonne. Il serait inopportun de tenir le gouverne-
agents of the state. ment responsable du pr´ejudice caus´e par un tiers

qui n’est aucunement un mandataire de l’État.

While it is incontrovertible that the respondent 60Bien que les all´egations de harc`element sexuel
has suffered serious prejudice in connection with dont l’intim´e a fait l’objet lui aient ind´eniablement
the allegations of sexual harassment against him, caus´e un préjudice grave, il doit y avoir un lien de
there must be a sufficient causal connection causalit´e suffisant entre le d´elai imputable `a l’État
between the state-caused delay and the prejudice et le pr´ejudice subi par l’intim´e pour que l’art. 7
suffered by the respondent for s. 7 to be triggered. s’applique. Dans Operation Dismantle Inc. c. La
In Operation Dismantle Inc. v. The Queen, [1985] Reine, [1985] 1 R.C.S. 441, `a la p. 447, le juge
1 S.C.R. 441, at p. 447, Dickson J. (as he then was) Dickson (plus tard Juge en chef) a conclu que le
concluded that the causal link between the actions lien de causalit´e entre les actes du gouvernement et
of government and the alleged Charter violation la violation alléguée de la Charte était «trop incer-
was too “uncertain, speculative and hypothetical to tain, trop conjectural et trop hypoth´etique pour
sustain a cause of action”. In separate concurring ´etayer une cause d’action». Dans des motifs con-
reasons, Wilson J. also conveyed the need to have cordants distincts, le juge Wilson a ´egalement fait
some type of direct causation between the actions ´etat de la n´ecessit´e d’un lien direct quelconque
of the state and the resulting deprivation. She entre les actes de l’État et l’atteinte qui en a
stated, at p. 490: r´esulté. Voici ce qu’elle a dit, `a la p. 490:

It is not necessary to accept the restrictive interpreta- Il n’est pas n´ecessaire de souscrire `a l’interprétation
tion advanced by Pratte J., which would limit s. 7 to pro- restrictive avanc´ee par le juge Pratte, qui limiterait
tection against arbitrary arrest or detention, in order to l’art. 7 `a une protection contre les arrestations ou les
agree that the central concern of the section is direct d´etentions arbitraires, pour convenir que l’article a pour
impingement by government upon the life, liberty and objet central l’ing´erence directe du gouvernement dans
personal security of individual citizens. At the very la vie, la libert´e et la s´ecurité personnelle des citoyens.
least, it seems to me, there must be a strong presumptioǹA tout le moins, me semble-t-il, il doit y avoir une forte
that governmental action which concerns the relations of pr´esomption qu’on n’a jamais voulu qu’une action gou-
the state with other states, and which is therefore not vernementale relative aux relations de l’État avec
directed at any member of the immediate political com- d’autres États, et qui donc n’est dirig´ee contre aucun
munity, was never intended to be caught by s. 7 even membre de la collectivit´e politique immédiate, tombe
although such action may have the incidental effect of sous le coup de l’art. 7 mˆeme si cette action peut avoir
increasing the risk of death or injury that individuals l’effet incident d’accroˆıtre le risque de mort ou de pr´eju-
generally have to face. [Emphasis added.] dice auquel les gens doivent faire face en g´enéral. [Je

souligne.]
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The appellants submit that the nexus between61 Les appelants soutiennent que le lien entre le
the harm to the respondent and the alleged delay in pr´ejudice subi par l’intim´e et le d´elai qui se serait
processing the Complaints is remote. They assert ´ecoulé dans le traitement des plaintes est t´enu.
that the largest measure of prejudice to Mr. Selon eux, la majeure partie du pr´ejudice caus´e à
Blencoe resulted not from any delay but from the M. Blencoe r´esultait non pas d’un d´elai mais de la
publicity surrounding the events, especially his publicit´e qui a entour´e, plus particuli`erement, son
dismissal from Cabinet and later from the NDP exclusion du Cabinet et, par la suite, du caucus du
caucus. They add that the respondent himself NPD. Ils ajoutent que l’intim´e a lui-même réfuté
fought the allegations against him in the public publiquement les all´egations dont il faisait l’objet.
domain. For the reasons I set out below, I also Pour les motifs indiqu´es ci-apr`es, je doute ´egale-
have doubts whether, on the facts, the psychologi- ment qu’il soit possible, d’apr`es les faits, de consi-
cal harm suffered by the respondent can be seen as d´erer que le pr´ejudice psychologique subi par l’in-
the result of state-caused delay in the human rights tim´e a résulté d’un délai imputable `a l’État dans le
process. d´eroulement du processus en mati`ere de droits de

la personne.

On March 1, 1995, the respondent was informed62 Le 1er mars 1995, l’intim´e a été informé par le
by Premier Harcourt that his former assistant, Fran premier ministre Harcourt que son ancienne
Yanor, made sexual harassment allegations against adjointe, Fran Yanor, avait formul´e des all´egations
him. This allegation was made public one week de harc`element sexuel contre lui. Ces all´egations
later. On March 9, 1995, Mr. Blencoe stepped ont ´eté rendues publiques une semaine plus tard.
down as Minister but remained in Cabinet, pend- Le 9 mars 1995, M. Blencoe a d´emissionn´e de son
ing the results of an inquiry. He issued a press poste de ministre, tout en continuant de faire partie
release, “vehemently denying the harassment alle- du Cabinet, jusqu’`a ce que les r´esultats de l’en-
gations”. On March 10, 1995, the national and pro- quˆete soient connus. Il a diffus´e un communiqu´e
vincial press began running stories about the de presse dans lequel il [TRADUCTION] «niait caté-
respondent’s resignation and allegations against goriquement les all´egations de harc`element». Le
him by Ms. Yanor and two other women. On April 10 mars 1995, la presse nationale et la presse pro-
4, 1995, Premier Harcourt removed the respondent vinciale ont commenc´e à faire état de la d´emission
from Cabinet and dismissed him from the NDP de l’intim´e et des all´egations formul´ees contre lui
caucus. par Mme Yanor et deux autres femmes. Le 4 avril

de la même ann´ee, le premier ministre Harcourt a
exclu l’intimé du Cabinet et, ensuite, du caucus
du NPD.

While the respondent was only notified of the63 Quoique l’intimé Blencoe n’ait ´eté avisé des
Schell and Willis Complaints in July and Septem- plaintes de Mmes  Schell et Willis qu’en juillet et en
ber of 1995, the record demonstrates that septembre 1995, il ressort du dossier qu’il avait
Mr. Blencoe had suffered the following prejudice d´ejà été victime d’un pr´ejudice ou d’une «stigmati-
or “stigmatization” prior to that time: Mr. Blencoe sation»: M. Blencoe et les membres de sa famille
and his family were hounded by the media from ont ´eté traqués par les m´edias d`es que les all´ega-
the time that the Yanor harassment allegations tions de harc`element de Mme Yanor eurent ´eté ren-
were made public; the respondent and his wife dues publiques; craignant les indiscr´etions de la
feared press leaks and stopped speaking to persons presse, l’intim´e et son ´epouse n’ont plus parl´e qu’à
outside their close circle of family and friends; leurs proches; les enfants de M. Blencoe ont fait
Mr. Blencoe’s children were subjected to insults l’objet d’insultes et de railleries `a l’école;
and name-calling at school; and Mr. Blencoe was M. Blencoe a ´eté suivi par un m´edecin qui lui a
under the care of a physician and was prescribed prescrit des antid´epresseurs d`es avril 1995.
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antidepressants by April of 1995. The respondent L’intim´e lui-même reconnaˆıt que, à partir de la mi-
himself admits that from mid-March 1995 until mars jusqu’au mois d’aoˆut 1995, il allait [TRADUC-
August 1995, he was “extremely unwell”. From TION] «très mal». Du 11 avril au 7 septembre 1995,
April 11, 1995, to September 7, 1995, the respon- il s’est absent´e de l’assembl´ee législative pour
dent was on medical leave from the legislature. In cause de maladie. À l’automne de 1995,
the Fall of 1995, Mr. Blencoe considered whether M. Blencoe s’est demand´e s’il solliciterait un nou-
to run in the upcoming election. Since he sus- veau mandat lors du prochain scrutin. Comme il
pected that Premier Harcourt would refuse to sign s’attendait `a ce que le premier ministre Harcourt
his nomination papers, he decided not to seek the refuse de signer sa mise en candidature, il a d´ecidé
NDP nomination in his riding and resigned from de ne pas se porter candidat du NPD dans sa cir-
the party on December 29, 1995. All of these conscription et a d´emissionn´e du parti le 29
events had occurred prior to any delays in the pro- d´ecembre 1995. Tous ces ´evénements ont pr´ecédé
ceedings. quelque d´elai que ce soit dans les proc´edures.

There is no question that the respondent’s life 64Il ne fait aucun doute que les all´egations de har-
and that of his family have been terribly affected c`element sexuel ont terriblement nui `a la vie per-
by the allegations of sexual harassment against sonnelle de l’intim´e et à celle des membres de sa
him. His political career appears to be finished famille. Sa carri`ere politique semble termin´ee et,
and, as professed by Lowry J., “[t]he impact on his comme l’a affirm´e le juge Lowry, [TRADUCTION]
family of what has seemed at times an unrelenting «ce qui s’apparentait par moments `a un acharne-
media coverage has been traumatic” (para. 12). ment m´ediatique a ´eté traumatisant pour les
The respondent attributes this prejudice to the membres de sa famille» (par. 12). L’intim´e attribue
delay in the human rights proceedings. McEachern ce pr´ejudice au d´elai écoulé dans le d´eroulement
C.J.B.C. agreed, stating (at para. 53) that: des proc´edures en mati`ere de droits de la personne.

Le juge en chef McEachern lui a donn´e raison (au
par. 53):

There can be no doubt that [Blencoe] was severely [TRADUCTION] On ne saurait douter que [Blencoe] a
wounded by the publicity surrounding his dismissal profond´ement souffert de la publicit´e qui a entour´e son
from the Cabinet. Such is the price of public life. But for exclusion du Cabinet. Tels sont les al´eas de la vie
these proceedings, however, it might reasonably be publique. Or, n’eˆut été des proc´edures, on aurait pu rai-
expected that the overwhelming attention would have sonnablement s’attendre `a ce que l’attention consid´era-
died away and [Blencoe] and his family could have ble s’estompe et `a ce que [Blencoe] et les membres de
attempted to reconstruct their lives. [Emphasis added.] sa famille puissent tenter de retrouver une vie normale.

[Je souligne.]

With respect, I cannot agree with McEachern En toute d´eférence, je ne puis souscrire `a la suppo-
C.J.B.C.’s speculation that the respondent would sition du juge en chef McEachern que l’intim´e
have been able to reconstruct his life but for the aurait pu retrouver une vie normale n’eˆut été des
proceedings (or I should say, delay in the proceed- proc´edures (ou, devrais-je dire, du d´elai écoulé
ings). A higher level of certainty is required than dans les proc´edures). Pour conclure que le gouver-
“might reasonably be expected” in order to find nement a port´e atteinte aux droits d’une personne
that government has caused a deprivation of an garantis par la Charte, il faut plus de certitude que
individual’s Charter rights. ce `a quoi [TRADUCTION] «on aurait pu raisonnable-

ment s’attendre».

Based on the above facts, the Willis and Schell 65D’après les faits susmentionn´es, les all´egations
allegations were clearly not the first events in the de Mmes Willis et Schell ne constituaient manifes-
sexual harassment claims against the respondent. tement pas les premiers maillons de la chaˆıne des
Lambert J.A. asserted that “[t]he human rights pro- ´evénements relatifs aux plaintes de harc`element
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cess started with the complaints in April, 1995” sexuel contre l’intimé. Le juge Lambert a dit que
(para. 5 (emphasis in original)). Based on the [TRADUCTION] «[l]e processus en mati`ere de droits
record, however, it is clear that the Willis and de la personne a ´eté enclench´e par le d´epôt des
Schell Complaints were only filed with the Com- plaintes en avril 1995» (par. 5 (en italique dans
mission in July and August of that year. The l’original)). Toutefois, selon le dossier, il est clair
respondent himself asserts that the complaints to que la Commission n’a ´eté saisie des plaintes de
the Premier’s office are what resulted in his Mmes Willis et Schell qu’en juillet et en aoˆut de la
removal from Cabinet and caucus. He makes this mˆeme ann´ee. L’intimé lui-même affirme que ce
assertion to support his contention that the date sont les plaintes re¸cues au bureau du premier
from which the delay should be computed should ministre qui ont entraˆıné son exclusion du Cabinet
pre-date the official Complaints to the Commis- et du caucus. Cette affirmation vise `a étayer sa pr´e-
sion. This argument rather undermines the respon- tention que la date `a partir de laquelle le d´elai
dent’s assertion that the state caused his prejudice. devrait ˆetre calcul´e est ant´erieure au d´epôt officiel
The central event leading to the intense media des plaintes `a la Commission. Cet argument mine
scrutiny was the dismissal of the respondent from plutˆot sa prétention que l’́Etat est `a l’origine du
Cabinet and caucus in April 1995, following the pr´ejudice qu’il a subi. L’´evénement central `a l’ori-
allegations of Fran Yanor. At that time, there had gine de la grande couverture m´ediatique a ´eté l’ex-
been no complaints to the Commission. The Yanor clusion de l’intim´e du Cabinet et du caucus en
allegations are thus more closely tied to the dis- avril 1995, `a la suite des all´egations de Fran Yanor.
missal from Cabinet, and consequently the stigma.̀A l’ époque, la Commission n’avait encore ´eté sai-
I therefore find that the most prejudicial impact on sie d’aucune plainte. Les all´egations de Mme Yanor
Mr. Blencoe was caused not by the actions of the sont donc plus ´etroitement liées à l’exclusion du
Commission but rather by the events prior to the Cabinet et, par cons´equent, `a la stigmatisation. Je
Complaints which caused the respondent to be conclus donc que l’effet le plus pr´ejudiciable sur
ousted from Cabinet and caucus as well as the M. Blencoe r´esulte non pas des actes de la Com-
result of actions by non-governmental actors such mission, mais plutˆot d’événements ant´erieurs au
as the press, employers and a soccer association. d´epôt des plaintes qui ont entraˆıné son expulsion
The harm to the respondent resulted from the pub- du Cabinet et du caucus, ainsi que du comporte-
licity surrounding the allegations themselves cou- ment d’acteurs non gouvernementaux comme les
pled with the political fall-out which ensued rather journalistes, les employeurs et une association de
than any delay in the human rights proceedings soccer. Le pr´ejudice subi par l’intim´e est imputable
which had yet to commence at the time that the `a la publicité ayant entour´e les allégations elles-
respondent began to experience stigma. mˆemes et aux retomb´ees politiques qui ont suivi, et

non pas `a un délai dans les proc´edures en mati`ere
de droit de la personne qui n’avait pas encore com-
mencé à s’écouler lorsque l’intim´e a commenc´e à
être victime d’une stigmatisation.

Lambert J.A. rejected the connection between66 Le juge Lambert a ´ecarté tout lien entre le d´elai
the delay and the prejudice. Although recognizing ´ecoulé et le pr´ejudice subi. Tout en reconnaissant
that the respondent and his family had suffered que l’intim´e et les membres de sa famille avaient
dreadfully, Lambert J.A. found that “[n]one of that souffert terriblement, il a conclu que [TRADUCTION]
stigma was brought about by the processes under «[c]ette stigmatisation n’´etait aucunement imputa-
the Human Rights Act or the Human Rights Code. ble aux proc´edures fond´ees sur la Human Rights
Nor, in my opinion, was it much exacerbated byAct ou le Human Rights Code. À mon sens, ces
those processes” (para. 29). Lambert J.A. was also proc´edures ne l’ont pas beaucoup aggrav´ee non
of the opinion that the stigma would not come to plus» (par. 29). Le juge Lambert ´etait aussi d’avis
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an end after the Tribunal had made its decision, que la stigmatisation ne prendrait pas fin d`es que le
“no matter the content of that decision” (para. 29). Tribunal aurait rendu sa d´ecision [TRADUCTION]

«quelle qu’elle soit» (par. 29).

I am in agreement with Lowry J. and Lambert 67Je partage l’avis des juges Lowry et Lambert `a
J.A. on this issue. My understanding is that there cet ´egard. Si je comprends bien, M. Blencoe fait
remains a civil suit pending against Mr. Blencoe toujours l’objet de poursuites civiles pour harc`ele-
for sexual harassment and that Ms. Willis’s Com- ment sexuel, et la plainte que Mme Willis a déposée
plaint against the Government on these very same contre le gouvernement pour les mˆemes motifs n’a
issues has not been stayed. The prolongation of pas ´eté suspendue. Il ´etait donc probable que la
stigma from this ongoing publicity was therefore stigmatisation r´esultant de cette publicit´e inces-
likely regardless of the delay in the human rights sante se poursuivrait peu importe le d´elai écoulé
proceedings. At best, the respondent was deprived dans les proc´edures en mati`ere de droits de la per-
of a speedy opportunity to clear his name. sonne. Au mieux, l’intim´e a été privé de la possibi-

lit é de se disculper rapidement.

While I conclude that the delay in the human 68Même si je conclus que le d´elai écoulé dans le
rights process was not the direct cause of the d´eroulement du processus en mati`ere de droits de
respondent’s prejudice, another question which la personne n’a pas ´eté la cause directe du pr´eju-
arises is whether it exacerbated his prejudice. dice subi par l’intim´e, une autre question qui se
According to McEachern C.J.B.C., the excessive pose est de savoir s’il a aggrav´e ce préjudice.
delay in the human rights proceedings both created Selon le juge en chef McEachern, le d´elai excessif
a stigma against Mr. Blencoe and exacerbated an dans les proc´edures en mati`ere de droits de la per-
existing prejudice, which, according to the major- sonne a `a la fois stigmatis´e M. Blencoe et aggrav´e
ity of the Court of Appeal, is tantamount to the un pr´ejudice existant, ce qui, selon la Cour d’appel
creation of the prejudice itself. McEachern `a la majorité, équivaut au fait mˆeme de causer le
C.J.B.C. relied on the decision of this Court in pr´ejudice. Le juge en chef McEachern s’est fond´e
Rodriguez, supra, to find that the Commission’s sur l’arrˆet Rodriguez, précité, de notre Cour pour
exacerbation of the deprivation of security of the conclure que l’aggravation, par la Commission, de
person that Mr. Blencoe suffered at the hands of l’atteinte que les m´edias portaient `a la sécurité de
the media, triggered s. 7 (at para. 56). The respon- la personne de M. Blencoe d´eclenchait l’applica-
dent similarly argues that the delay exacerbated the tion de l’art. 7 (au par. 56). De mˆeme, l’intimé fait
stigmatization, claiming that additional media sto- valoir que le d´elai a aggrav´e la stigmatisation du
ries surfaced each time there was a new develop- fait que l’affaire refaisait surface dans les m´edias
ment in the processing of the Complaints. He chaque fois qu’il y avait du nouveau dans le traite-
relies on this Court’s decision in Morgentaler, ment des plaintes. Il s’appuie sur l’arrˆet
supra, to support the position that it is sufficient if Morgentaler, précité, de notre Cour pour affirmer
the delay is “a contributing cause” of the prejudice. qu’il suffit que le d´elai écoulé soit un «facteur qui

a contribué» au pr´ejudice.

First, with respect to this “contributing cause” 69Premièrement, en ce qui concerne l’argument du
argument, I find it very difficult to equate the situ- «facteur qui a contribu´e», il me semble tr`es diffi-
ations in Rodriguez and Morgentaler with that in cile d’assimiler les situations dans les affaires
the case at bar. In Rodriguez, the Crown had erro- Rodriguez et Morgentaler à celle qui existe en l’es-
neously characterized Mrs. Rodriguez’s depriva- p`ece. Dans l’affaire Rodriguez, le ministère public
tion of security of the person as caused not by gov- avait imput´e à tort l’atteinte `a la sécurité de la per-
ernment but by her physical disabilities. In sonne de Mme Rodriguez non pas au gouverne-
rejecting that argument, Sopinka J. held that the ment, mais `a ses d´eficiences physiques. En rejetant
Criminal Code prohibition at s. 241(b) would con- cet argument, le juge Sopinka a conclu que l’inter-
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tribute to Mrs. Rodriguez’s distress if she was pre- diction pr´evue à l’al. 241b) du Code criminel con-
vented from managing her death (at p. 584). A tribuerait `a la souffrance de Mme Rodriguez si on
Criminal Code prohibition therefore directly l’empˆechait de g´erer sa mort (`a la p. 584). Une
deprived Mrs. Rodriguez of the ability to terminate interdiction du Code criminel empêchait donc
her life. The Court in Rodriguez surely did not directement Mme Rodriguez de mettre fin `a ses
eliminate the need to establish a relationship jours. Dans l’affaire Rodriguez, notre Cour n’a
between the harm complained of and the state sˆurement pas ´eliminé la nécessit´e d’établir l’exis-
action. In Rodriguez, all of the members of the tence d’un lien entre le pr´ejudice reproch´e et l’acte
Court agreed that government actions deprived de l’État. Tous les juges de notre Cour ont reconnu
Mrs. Rodriguez of the right to terminate her life at que des actes de l’État portaient atteinte au droit de
the time of her choosing. In the absence of govern- Mme Rodriguez de mettre fin `a ses jours au
ment involvement, Mrs. Rodriguez would not have moment qu’elle jugerait opportun. N’eˆut été le rôle
suffered a deprivation of her s. 7 rights. The same de l’État, il n’y aurait eu aucune atteinte aux droits
cannot be said of the facts in the case at bar. garantis `a Mme Rodriguez par l’art. 7. On ne peut

en dire autant des circonstances de la pr´esente
affaire.

In the same vein, the Morgentaler case dealt70 Dans le mˆeme ordre d’id´ees, l’affaire
with direct state interference with a woman’s bod-Morgentaler portait sur l’atteinte directe de l’État à
ily integrity in that the delays in obtaining thera- l’int´egrité corporelle des femmes, ´etant donn´e que
peutic abortions were caused by the mandatory le d´elai requis pour obtenir un avortement th´era-
procedures in s. 251 of the Criminal Code and peutique r´esultait de la proc´edure prescrite par
resulted in a higher probability of complications l’art. 251 du Code criminel et augmentait le risque
and greater health risks to women. In that case, it de complications et le danger pour la sant´e des
could not have been argued that the cause of the femmes. Dans cette affaire, on n’aurait pas pu faire
deprivation is a woman’s pregnancy rather than the valoir que l’atteinte ´etait imputable `a la grossesse
Criminal Code prohibition. The decisions in plutˆot qu’à l’interdiction du Code criminel. Les
Morgentaler and Rodriguez do not, in my opinion, arrˆets Morgentaler et Rodriguez ne permettent pas,
obviate the need to establish a significant connec- `a mon avis, d’´echapper `a l’obligation d’établir
tion between the harm and the impugned state l’existence d’un lien important entre le pr´ejudice et
action to invoke the Charter. l’acte reproch´e à l’État pour pouvoir invoquer la

Charte.

Moreover, even accepting this exacerbation71 En outre, mˆeme si l’argument de l’aggravation
argument, it is difficult to see how the respondent’s est retenu, il est difficile de voir comment le d´elai a
prejudice was seriously exacerbated by the delays. aggrav´e sérieusement le pr´ejudice subi par l’in-
In the absence of delays in the proceedings, the tim´e. Même en l’absence de tout d´elai dans les
respondent would nevertheless have faced proc´edures, l’intimé aurait fait face `a des all´ega-
unproven allegations of sexual harassment and dis- tions non prouv´ees de harc`element et de discrimi-
crimination and suffered stigma as a result. It is nation sexuels et aurait ´eté stigmatis´e en cons´e-
thus clear that the respondent’s reputation was quence. Il est donc clair qu’il y a eu atteinte `a la
harmed prior to the filing of the Complaints with r´eputation de l’intim´e avant le d´epôt des plaintes
the Commission. The delays in the proceedings devant la Commission. Le d´elai dans les proc´e-
could only have extended the time that rumours dures n’a pu contribuer qu’`a prolonger la p´eriode
were circulating. As previously mentioned, the pendant laquelle des rumeurs ont circul´e. Comme
continuation of the concurrent complaint and civil je l’ai d´ejà mentionn´e, il faut également prendre en
action must also be considered. As professed by consid´eration le fait que la plainte et les poursuites
L’Heureux-Dubé J. in R. v. O’Connor, [1995] 4 au civil concomitantes avaient toujours cours.
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S.C.R. 411, at para. 119, with respect to privacy, Comme le juge L’Heureux-Dub´e l’a affirmé, au
“once invaded, it can seldom be regained”. Much sujet de la vie priv´ee, dans R. c. O’Connor, [1995]
the same is true of reputation; it is quickly ruined 4 R.C.S. 411, au par. 119, «d`es qu’on y a port´e
and difficult to re-establish. It is thus difficult to atteinte, on peut rarement la regagner dans son
see how procedural delay could have seriously int´egralité». Il en va g´enéralement de mˆeme de la
increased the damage to the respondent’s reputa- r´eputation; elle peut ˆetre ternie rapidement, mais
tion that had already been done. The true prejudice elle est difficile `a rétablir. On voit mal comment un
to the respondent in this case may only be the lost d´elai de proc´edure pourrait avoir s´erieusement
opportunity to clear his name rapidly. accru le pr´ejudice déjà caus´e à la réputation de

l’intim é. Il se peut que le v´eritable préjudice qui a
été caus´e à l’intimé en l’esp`ece ait seulement ´eté la
perte de la possibilit´e de se disculper rapidement.

At trial, Lowry J. made the following finding 72En première instance, le juge Lowry a conclu ce
concerning the cause of Mr. Blencoe’s suffering qui suit au sujet de la cause des souffrances de
(at para. 13): M. Blencoe (au par. 13):

The stigma attached to the outstanding complaints has [TRADUCTION] La stigmatisation li´ee aux plaintes dont
certainly contributed in large measure to the very real M. Blencoe faisait l’objet a sˆurement contribu´e dans une
hardship Mr. Blencoe has experienced. His public pro- large mesure aux difficult´es très réelles qu’il a ´eprou-
file as a Minister of the Crown rendered him particularly v´ees. Du fait de sa visibilit´e en tant que ministre du gou-
vulnerable to the media attention that has been focused vernement, il ´etait davantage expos´e à l’attention que les
on him and his family, and the hardship has, in the m´edias lui ont port´ee à lui-même et `a sa famille, ce qui
result, been protracted and severe. explique la longueur et la gravit´e des difficultés qui ont

résulté.

Perhaps this statement supports the view that the 73Cet énoncé confirme peut-ˆetre que les plaintes
outstanding Complaints did contribute to the dont M. Blencoe faisait l’objet ont jusqu’`a un cer-
stigma to some degree and that it was therefore a tain point contribu´e à la stigmatisation et qu’elles
cause of the respondent’s suffering. Because I find ont donc ´eté l’une des causes de ses souffrances.
in the next section that the state has not directlýEtant donn´e que je conclus ci-apr`es que l’́Etat ne
intruded into a private and intimate sphere of the s’est pas directement immisc´e dans la vie priv´ee et
respondent’s life, I assume without deciding that intime de l’intim´e, je présume, sans pour autant le
there is a sufficient nexus between the state-caused d´ecider, qu’il existe un lien suffisant entre le d´elai
delay and the prejudice to Mr. Blencoe. I now turn imputable `a l’État et le pr´ejudice subi par
to the question of whether this interference M. Blencoe. Je vais maintenant passer `a la ques-
amounts to a violation of the respondent’s security tion de savoir si cette immixtion constitue une
of the person. atteinte `a la sécurité de la personne de l’intim´e.

(ii) Quality of the Interference (ii) Qualité de l’immixtion

McEachern C.J.B.C. concluded that liberty and 74Le juge en chef McEachern a conclu que le droit
security of the person under s. 7 protect both the `a la liberté et à la sécurité de la personne garanti
privacy and dignity of individuals against the par l’art. 7 prot`ege à la fois la vie priv´ee et la
stigma of undue, prolonged humiliation and public dignit´e de l’individu contre la stigmatisation
degradation of the kind suffered by Mr. Blencoe d´ecoulant d’un opprobre prolong´e et injustifié
(at para. 101). He therefore conflated s. 7 into a comme celui dont M. Blencoe a ´eté victime (au
general right to dignity and protection against the par. 101). Il a donc consid´eré que l’art. 7 conf`ere
stigma of undue, prolonged humiliation and public un droit g´enéral à la dignité et à la protection con-
degradation suffered as a result of an administra- tre l’opprobre prolong´e et injustifié qui résulte de
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tive proceeding. The question which arises is proc´edures administratives. La question qui se
whether the rights of “liberty and security of the pose est de savoir si les droits «`a la liberté et à [l]a
person” protected by s. 7 of the Charter include a s´ecurité de la personne» garantis par l’art. 7 de la
generalized right to dignity, or more specifically, aCharte comportent un droit g´enéral à la dignité ou,
right to be free from stigma associated with a plus pr´ecisément, un droit `a la protection contre la
human rights complaint? In my opinion, they do stigmatisation li´ee à une plainte fond´ee sur les
not. droits de la personne? Selon moi, ils ne comportent

pas un tel droit.

The “right to dignity” accepted by McEachern75  Le «droit à la dignité» reconnu par le juge en
C.J.B.C. essentially rests on several ideas. First, it chef McEachern repose essentiellement sur diver-
is based on previous statements by this Court as to ses id´ees. Premi`erement, il s’appuie sur les propos
the importance and value of dignity. Second, it is que notre Cour a d´ejà tenus au sujet de l’impor-
based on the recognition in cases such as tance et de la valeur de la dignit´e. Deuxièmement,
Morgentaler and O’Connor that state-induced psy- il est fond´e sur la reconnaissance, dans des affaires
chological stress can infringe s. 7. Third, comme Morgentaler et O’Connor, que la tension
McEachern C.J.B.C. imports the notion of psychologique caus´ee par l’́Etat peut violer l’art. 7.
“stigma” as developed under s. 11(b) of the Char- Troisièmement, le juge en chef McEachern trans-
ter in the criminal law context. Each of these bases pose dans le contexte du droit criminel la notion de
for a generalized right to dignity under s. 7 will be «stigmatisation» con¸cue sous le r´egime de l’al.
addressed in turn. 11b) de la Charte. Ces trois fondements d’un droit

général à la dignité sous le r´egime de l’art. 7 seront
examinés successivement.

1. Dignity 1. Dignité

The Charter and the rights it guarantees are76 La Charte et les droits qu’elle garantit sont inex-
inextricably bound to concepts of human dignity. tricablement li´es à la notion de dignit´e humaine.
Indeed, notions of human dignity underlie almost En fait, cette notion sous-tend presque tous les
every right guaranteed by the Charter droits garantis par la Charte (Morgentaler, précité,
(Morgentaler, supra, at pp. 164-66, per Wilson J.). aux pp. 164 `a 166, le juge Wilson). Comme le juge
As professed by Dickson C.J. in his discussion of en chef Dickson l’a dit en analysant l’article pre-
s. 1 of the Charter in R. v. Oakes, [1986] 1 S.C.R. mier de la Charte dans l’arrêt R. c. Oakes, [1986] 1
103, at p. 136: R.C.S. 103, `a la p. 136:

The Court must be guided by the values and principles Les tribunaux doivent ˆetre guidés par des valeurs et des
essential to a free and democratic society which I principes essentiels `a une soci´eté libre et d´emocratique,
believe embody, to name but a few, respect for the lesquels comprennent, selon moi, le respect de la dignit´e
inherent dignity of the human person, commitment to inh´erente de l’ˆetre humain, la promotion de la justice et
social justice and equality, accommodation of a wide de l’´egalité sociales, l’acceptation d’une grande diver-
variety of beliefs, respect for cultural and group identity, sit´e de croyances, le respect de chaque culture et de
and faith in social and political institutions which chaque groupe et la foi dans les institutions sociales et
enhance the participation of individuals and groups in politiques qui favorisent la participation des particuliers
society. The underlying values and principles of a free et des groupes dans la soci´eté. Les valeurs et les prin-
and democratic society are the genesis of the rights and cipes sous-jacents d’une soci´eté libre et d´emocratique
freedoms guaranteed by the Charter and the ultimate sont `a l’origine des droits et libert´es garantis par la
standard against which a limit on a right or freedomCharte et constituent la norme fondamentale en fonction
must be shown, despite its effect, to be reasonable and de laquelle on doit ´etablir qu’une restriction d’un droit
demonstrably justified. [Emphasis added.] ou d’une libert´e constitue, malgr´e son effet, une limite

raisonnable dont la justification peut se d´emontrer.
[Je souligne.]
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In Rodriguez, supra, Sopinka J. states that it is 77Dans l’arrêt Rodriguez, précité, le juge Sopinka
unquestioned that respect for human dignity is an affirme qu’on ne conteste pas que le respect de la
underlying principle upon which our society is dignit´e humaine est un principe fondamental de
based (at p. 592). In O’Connor, supra, at para. 63, notre soci´eté (à la p. 592). Dans l’arrˆet O’Connor,
L’Heureux-Dubé J. states that, “[t]his Court has pr´ecité, au par. 63, le juge L’Heureux-Dub´e pré-
repeatedly recognized that human dignity is at the cise que «[n]otre Cour a reconnu `a plusieurs repri-
heart of the Charter”. More recently, this Court ses que la dignit´e humaine est au cœur de la
has stated in Law v. Canada (Minister of Employ- Charte». Plus récemment, dans l’arrˆet Law c.
ment and Immigration), [1999] 1 S.C.R. 497, at Canada (Ministre de l’Emploi et de l’Immigra-
para. 51, that the purpose of s. 15(1) of the Char- tion), [1999] 1 R.C.S. 497, au par. 51, notre Cour a
ter, “is to prevent the violation of essential human statu´e que le par. 15(1) de la Charte a pour objet
dignity and freedom”. Respect for the inherent dig- «d’empˆecher toute atteinte `a la dignité et à la
nity of persons is clearly an essential value in our libert´e humaines essentielles». Le respect de la
free and democratic society which must guide the dignit´e inhérente des gens est nettement une valeur
courts in interpreting the Charter. This does not essentielle de notre soci´eté libre et d´emocratique,
mean, however, that dignity is elevated to a free- qui doit guider les tribunaux dans l’interpr´etation
standing constitutional right protected by s. 7 of de la Charte. Cela ne signifie pas, cependant, que
the Charter. Dignity has never been recognized by l’on fait de la dignit´e un droit constitutionnel dis-
this Court as an independent right but has rather tinct garanti par l’art. 7 de la Charte. La dignité
been viewed as finding expression in rights, such n’a jamais ´eté reconnue comme un droit ind´epen-
as equality, privacy or protection from state com- dant par notre Cour, mais a plutˆot été perçue
pulsion. In cases such as Morgentaler, Rodriguez comme s’exprimant dans des droits comme celui `a
and B. (R.), dignity was linked to personal auton- l’´egalité, à la vie privée ou à la protection contre la
omy over one’s body or interference with funda- contrainte de l’État. Dans des affaires comme Mor-
mental personal choices. Indeed, dignity is oftengentaler, Rodriguez et B. (R.), la dignité était liée à
involved where the ability to make fundamental l’autonomie de la personne relativement `a la maˆı-
choices is at stake. trise de son corps ou `a l’ingérence dans des choix

personnels fondamentaux. En fait, la dignit´e est
souvent en cause lorsque la capacit´e de faire des
choix fondamentaux est compromise.

In my view, the notion of “dignity” in the deci- 78À mon sens, il vaut mieux consid´erer la notion
sions of this Court is better understood not as an de «dignit´e» que l’on trouve dans la jurisprudence
autonomous Charter right, but rather, as an under- de notre Cour comme une valeur sous-jacente que
lying value. In Beare, supra, at p. 401, La Forest J. comme un droit autonome garanti par la Charte.
cautions that s. 7 must not be interpreted too Dans l’arrˆet Beare, précité, à la p. 401, le juge
broadly, stating that: La Forest pr´evient que l’art. 7 ne doit pas ˆetre

interprété de fa¸con trop large:

Like other provisions of the Charter, s. 7 must be con- Comme d’autres dispositions de la Charte, l’art. 7 doit
strued in light of the interests it was meant to protect. It ˆetre interpr´eté en fonction des int´erêts qu’il est cens´e
should be given a generous interpretation, but it is prot´eger. Il doit recevoir une interpr´etation généreuse,
important not to overshoot the actual purpose of the mais il est important de ne pas outrepasser le but r´eel du
right in question. . . . droit en question . . .

While this statement may have been obiter since Bien qu’elle ait pu ˆetre faite de mani`ere incidente
the case was decided on the principles of funda- ´etant donn´e que l’affaire ´etait tranch´ee en fonction
mental justice, this caution with respect to the des principes de justice fondamentale, cette mise
interpretation of “life, liberty and security of the en garde concernant l’interpr´etation du droit «`a la
person” is relevant nevertheless. La Forest J. chose vie, `a la liberté et à la sécurité de [l]a personne» est
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not to base his finding of a s. 7 deprivation on any n´eanmoins pertinente. Dans cette affaire, le juge
principle of “dignity or self-respect”, as did Bayda La Forest n’a pas choisi, comme l’avait fait le juge
C.J.S. of the Court of Appeal in that case. en chef Bayda de la Cour d’appel, de fonder sa
La Forest J. chose instead to find a deprivation of conclusion `a une violation de l’art. 7 sur un prin-
liberty and security of the person for the reasons of cipe quelconque de «dignit´e ou de respect de soi».
Cameron J.A. in the court below, based on the stat- Il a plutˆot conclu à l’existence d’une atteinte `a la
utory requirement that a person surrender himself libert´e et à la sécurité de la personne pour les
into the custody of the authorities and submit to motifs exprim´es par le juge Cameron de la Cour
bodily intrusions on pain of arrest and prosecution. d’appel, compte tenu de l’exigence l´egale qu’une
La Forest J. conveys this, at p. 402: personne se rende aux autorit´es, se soumette `a la

détention et subisse des atteintes physiques sous
peine d’emprisonnement et de poursuites. Le juge
La Forest dit ceci, `a la p. 402:

The Court of Appeal, we saw, found that the La Cour d’appel, nous l’avons vu, a jug´e que les dis-
impugned provisions constituted an infringement of the positions attaqu´ees portaient atteinte au droit garanti par
right guaranteed by the opening words of s. 7, the la premi`ere partie de l’art. 7, la majorit´e estimant que la
majority because fingerprinting offends the “dignity and prise des empreintes digitales est une atteinte «`a la
self-respect” of at least those persons who because of dignit´e et au respect de soi» dans le cas, `a tout le moins,
their self-perception or the perception of the community des personnes qui, `a cause de leur propre perception ou
would feel demeaned by being thus treated. In short, the de la perception de la collectivit´e se sentent humili´ees
majority thought that being subjected to fingerprinting par un tel traitement. En bref, la majorit´e pensait qu’ˆetre
was to be treated like a criminal. This approach appears soumis `a la prise d’empreintes digitales, c’´etait être
to be broad and indefinite and to introduce an undesir- trait´e comme un criminel. Cette vision des choses est
able notion of differentiation among those subjected to large et ind´efinie et introduit un ´elément regrettable de
the procedure. For my part, I prefer the more specific diff´erenciation entre les diverses personnes qui sont sou-
finding of Cameron J.A. that the impugned provisions mises `a la procédure. Pour ma part, je pr´efère la consta-
infringe the rights guaranteed by s. 7 because they tation plus pr´ecise du juge Cameron, que les disposi-
require a person to appear at a specific time and place tions attaqu´ees enfreignent les droits garantis par l’art. 7
and oblige that person to go through an identification parce qu’elles obligent une personne `a comparaˆıtre à
process on pain of imprisonment for failure to comply. une date et dans un lieu pr´ecis, et `a subir une proc´edure
[Emphasis added.] d’identification sous peine d’emprisonnement en cas de

refus d’obtemp´erer. [Je souligne.]

According to the respondent, the human dignity79 Selon l’intimé, la dignité d’une personne est
of a person is closely tied to a person’s reputation ´etroitement liée à sa réputation et `a son droit `a la
and privacy interests. Indeed, much of the harm vie priv´ee. En r´ealité, l’atteinte à la réputation
which has been suffered by Mr. Blencoe in this repr´esente une bonne partie du pr´ejudice subi par
case has been the damage which has been done to M. Blencoe en l’esp`ece. L’intimé fait essentielle-
his reputation. Essentially, the respondent argues ment valoir que la stigmatisation r´esultant de la
that his reputation has been ruined through the publicit´e qui a entour´e les proc´edures en mati`ere
stigma he has suffered as a result of the publicity de droit de la personne engag´ees contre lui a con-
relating to the human rights proceedings against tribu´e à ruiner sa r´eputation. Même si notre Cour a
him. While this Court found in Hill v. Church of conclu, dans Hill c. Église de scientologie de
Scientology of Toronto, [1995] 2 S.C.R. 1130, that Toronto, [1995] 2 R.C.S. 1130, que la r´eputation
reputation was a concept underlying Charter est un concept qui sous-tend les droits garantis par
rights, it too is not an independent Charter right in la Charte, elle n’est pas non plus elle-mˆeme un
and of itself (at para. 120): droit ind´ependant garanti par la Charte (au

par. 120):
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Although it is not specifically mentioned in the Char- Bien qu’elle ne soit pas express´ement mentionn´ee
ter, the good reputation of the individual represents and dans la Charte, la bonne r´eputation de l’individu repr´e-
reflects the innate dignity of the individual, a concept sente et refl`ete sa dignit´e inhérente, concept qui sous-
which underlies all the Charter rights. It follows that the tend tous les droits garantis par la Charte. La protection
protection of the good reputation of an individual is of de la bonne r´eputation d’un individu est donc d’impor-
fundamental importance to our democratic society. tance fondamentale dans notre soci´eté démocratique. [Je
[Emphasis added.] souligne.]

Respect for a person’s reputation, like respect 80Le respect de la r´eputation d’une personne, tout
for dignity of the person, is a value that underlies comme le respect de sa dignit´e, est une valeur qui
the Charter. These two values do not support the sous-tend la Charte. Ces deux valeurs n’´etayent
respondent’s proposition that protection of reputa- pas l’argument de l’intim´e que la protection de la
tion or freedom from the stigma associated with r´eputation ou la protection contre la stigmatisation
human rights complaints are independent constitu- li´ee à une plainte fond´ee sur les droits de la per-
tional s. 7 rights. Moreover, the above passages sonne constitue un droit constitutionnel ind´epen-
from Hill regarding the protection of reputation dant garanti par l’art. 7. En outre, les extraits pr´e-
were made in the context of a defamation case. cit´es de l’arrêt Hill concernant la protection de la
Defamation laws are intended to protect reputa- r´eputation ont pour contexte une poursuite en dif-
tion. Dignity and reputation are not self-standing famation. Les r`egles en mati`ere de diffamation
rights. Neither is freedom from stigma. I would visent `a protéger la réputation. La dignit´e et la
therefore agree with the following passage from r´eputation ne sont pas des droits distincts. La pro-
Reference re ss. 193 and 195.1(1)(c) of the Crimi- tection contre la stigmatisation ne l’est pas non
nal Code, supra, at p. 1170, wherein Lamer J. cau- plus. Je souscrirais donc `a l’extrait suivant du Ren-
tioned: voi relatif à l’art. 193 et à l’al. 195.1(1)c) du Code

criminel, précité, à la p. 1170, o`u le juge Lamer a
fait la mise en garde suivante:

If liberty or security of the person under s. 7 of the Si la libert´e ou la s´ecurité de la personne en vertu de
Charter were defined in terms of attributes such as dig- l’art. 7 de la Charte étaient d´efinies en fonction d’attri-
nity, self-worth and emotional well-being, it seems that buts comme la dignit´e, la valorisation et le bien-ˆetre sur
liberty under s. 7 would be all inclusive. In such a state le plan ´emotionnel, il semble que la libert´e en vertu de
of affairs there would be serious reason to question the l’art. 7 aurait une port´ee illimitée. Si tel ´etait le cas, on
independent existence in the Charter of other rights and pourrait s´erieusement mettre en doute l’existence ind´e-
freedoms such as freedom of religion and conscience or pendante, dans la Charte, d’autres droits et libert´es
freedom of expression. comme la libert´e de conscience et de religion ou la

liberté d’expression.

2. State Interference with Psychological 2. Atteinte de l’État à l’intégrité psychologique
Integrity

In order for security of the person to be trig- 81Pour que la s´ecurité de la personne soit en cause
gered in this case, the impugned state action must en l’esp`ece, l’acte reproch´e à l’État doit avoir eu
have had a serious and profound effect on des r´epercussions graves et profondes sur l’int´e-
the respondent’s psychological integrity (G. (J.), grité psychologique de l’intim´e (G. (J.), précité, au
supra, at para. 60). There must be state interfer- par. 60). L’État doit avoir port´e atteinte `a un droit
ence with an individual interest of fundamental individuel d’importance fondamentale (au par. 61).
importance (at para. 61). Lamer C.J. stated in Dans l’arrˆet G. (J.), précité, au par. 59, le juge en
G. (J.), at para. 59: chef Lamer a dit ce qui suit:

It is clear that the right to security of the person does not Il est manifeste que le droit `a la sécurité de la personne
protect the individual from the ordinary stresses and ne prot`ege pas l’individu contre les tensions et les
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anxieties that a person of reasonable sensibility would angoisses ordinaires qu’une personne ayant une sensibi-
suffer as a result of government action. If the right were lit´e raisonnable ´eprouverait par suite d’un acte gouver-
interpreted with such broad sweep, countless govern- nemental. Si le droit ´etait interprété de mani`ere aussi
ment initiatives could be challenged on the ground that large, d’innombrables initiatives gouvernementales
they infringe the right to security of the person, mas- pourraient ˆetre contest´ees au motif qu’elles violent le
sively expanding the scope of judicial review, and, in droit `a la sécurité de la personne, ce qui ´elargirait consi-
the process, trivializing what it means for a right to be d´erablement l’´etendue du contrˆole judiciaire, et partant,
constitutionally protected. banaliserait la protection constitutionnelle des droits.

He went on to state (at paras. 63-64): Il a ajout´e ceci (aux par. 63 et 64):

Not every state action which interferes with the Les actes par lesquels l’État s’ingère dans le lien
parent-child relationship will restrict a parent’s right to parent-enfant ne restreignent pas tous le droit d’un
security of the person. For example, a parent’s security parent `a la sécurité de sa personne. Par exemple, ce droit
of the person is not restricted when, without more, his or n’est pas restreint du seul fait que l’enfant est condamn´e
her child is sentenced to jail or conscripted into the `a la prison ou enrˆolé dans l’arm´ee par conscription. Pas
army. Nor is it restricted when the child is negligently plus qu’il ne l’est lorsque l’enfant est abattu par n´egli-
shot and killed by a police officer: see Augustus v. Gos- gence par un agent de police: Augustus c. Gosset, [1996]
set, [1996] 3 S.C.R. 268. 3 R.C.S. 268.

While the parent may suffer significant stress and Bien que l’ing´erence de l’́Etat puisse constituer une
anxiety as a result of the interference with the relation- source de tension et d’angoisse importantes pour le
ship occasioned by these actions, the quality of the parent, la nature du «pr´ejudice» caus´e au parent par ces
“injury” to the parent is distinguishable from that in the actes peut ˆetre distingu´ee de celle qui est vis´ee dans la
present case. In the aforementioned examples, the state pr´esente affaire. Dans les exemples susmentionn´es,
is making no pronouncement as to the parent’s fitness or l’État ne se prononce pas sur l’aptitude du p`ere ou de la
parental status, nor is it usurping the parental role or m`ere ni sur sa qualit´e de parent, il n’usurpe pas non plus
prying into the intimacies of the relationship. In short, sur le rˆole parental ni ne cherche `a s’ingérer dans l’inti-
the state is not directly interfering with the psychologi- mit´e du lien parent-enfant. En r´esumé, l’État ne porte
cal integrity of the parent qua parent. The different pas directement atteinte `a l’intégrité psychologique du
effect on the psychological integrity of the parent in the parent en tant que parent. La r´epercussion diff´erente sur
above examples leads me to the conclusion that no con- l’int´egrité psychologique des parents dans les exemples
stitutional rights of the parent are engaged. [Emphasis susmentionn´es m’amène à conclure que les droits cons-
added.] titutionnels des parents n’entrent pas en jeu. [Je sou-

ligne.]

The quality of the injury must therefore be82 Le préjudice doit donc ˆetre évalué sur le plan
assessed. In my opinion, all of the cases which qualitatif. À mon avis, la pr´esente affaire, en raison
have come within the broad interpretation of des droits qui sont en cause, diff`ere sensiblement
“security of the person” outside of the penal con- de toutes les affaires non p´enales que l’on a consi-
text differ markedly from the interests that are at d´erées comme n’´etant pas vis´ees par la notion de
issue in this case. Violations of security of the per- «s´ecurité de la personne», `a l’issue d’une interpr´e-
son in this context include only serious psycholog- tation large de cette notion. L’atteinte `a la sécurité
ical incursions resulting from state interference de la personne dans le pr´esent contexte n’englobe
with an individual interest of fundamental impor- que l’atteinte grave `a l’intégrité psychologique
tance. résultant de l’atteinte de l’État à un droit individuel

d’importance fondamentale.

It is only in exceptional cases where the state83 Ce n’est que dans des cas exceptionnels o`u
interferes in profoundly intimate and personal l’État s’ingère dans des choix profond´ement
choices of an individual that state-caused delay in intimes et personnels d’un individu que le d´elai
human rights proceedings could trigger the s. 7 imputable `a l’État, dans des proc´edures en mati`ere
security of the person interest. While these funda- de droits de la personne, pourrait d´eclencher l’ap-
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mental personal choices would include the right to plication du droit `a la sécurité de la personne
make decisions concerning one’s body free from garanti par l’art. 7. Mˆeme si ces choix personnels
state interference or the prospect of losing guardi- fondamentaux comprenaient le droit de prendre
anship of one’s children, they would not easily des d´ecisions concernant son propre corps sans
include the type of stress, anxiety and stigma that intervention de l’État ou sans risque de perdre la
result from administrative or civil proceedings. garde d’un enfant, ils pourraient difficilement

inclure le genre de stress, d’angoisse et de stigma-
tisation qui résulte de proc´edures administratives
ou civiles.

In O’Connor, supra, this Court dealt with the 84Dans l’arrêt O’Connor, précité, notre Cour ´etait
disclosure of therapeutic records of a complainant appel´ee à se prononcer sur la communication du
in a sexual assault case. L’Heureux-Dub´e J. dossier th´erapeutique d’une plaignante dans une
described the psychological trauma that could be affaire d’agression sexuelle. Le juge L’Heureux-
faced by sexual assault victims if forced to disclose Dub´e a décrit le traumatisme psychique auquel
their therapeutic records, at para. 112: pouvaient faire face les victimes d’agression

sexuelle tenues de communiquer leurs dossiers th´e-
rapeutiques (au par. 112):

These people must contemplate the threat of disclosing Elles doivent envisager la menace de divulguer `a la per-
to the very person accused of assaulting them in the first sonne accus´ee de les avoir agress´ees en premier lieu, et
place, and quite possibly in open court, records contain- tr`es probablement en pleine cour, des dossiers contenant
ing intensely private aspects of their lives, possibly con- des aspects totalement priv´es de leur vie, contenant pro-
taining thoughts and statements which have never even bablement des pens´ees et des d´eclarations qui n’ont
been shared with the closest of friends or family. jamais ´eté partag´ees avec leurs amis les plus intimes ou

leur famille.

Such a situation amounts to direct state interfer- Il s’agit l`a d’une atteinte directe de l’État à l’inté-
ence with a complainant’s psychological integrity. grit´e psychologique d’une plaignante. De plus,
Moreover, O’Connor was reached primarily on the l’arrˆet O’Connor était fondé principalement sur
basis of privacy concerns and animated by princi- des pr´eoccupations en mati`ere de vie priv´ee et
ples protected by s. 8 of the Charter. In O’Connor, s’inspirait de principes prot´egés par l’art. 8 de la
at para. 110, L’Heureux-Dub´e J. listed the cases in Charte. Dans cet arrˆet, au par. 110, le juge
which the Court “expressed sympathy” for the idea L’Heureux-Dub´e a énuméré les affaires dans les-
that s. 7 includes a right to privacy. But she con- quelles notre Cour «a favoris´e» l’idée que l’art. 7
cluded that people have only a “reasonable expec- garantit notamment un droit `a la vie privée. Elle a
tation of privacy” (emphasis deleted) because pri- cependant conclu que les gens n’ont qu’une
vacy “must be balanced against legitimate societal «attente raisonnable en mati`ere de protection de la
needs” (para. 117). However, unlike sexual assault vie priv´ee» (soulignement omis), car la protection
victims who may be said to have a reasonable de la vie priv´ee «doit être pond´erée en tenant
expectation of privacy in their therapeutic records, compte des besoins l´egitimes de la soci´eté»
the Commission in this case has not invaded any of (par. 117). Toutefois, `a la différence des victimes
the respondent’s privacy interests. If there was any d’agression sexuelle dont on peut dire qu’elles ont,
invasion of the respondent’s privacy, it cannot be `a l’égard de leurs dossiers th´erapeutiques, une
said to have resulted from state action. Moreover, attente raisonnable en mati`ere de protection de leur
when one assumes a very prominent public office vie priv´ee, la Commission en l’esp`ece n’a pas
as the respondent has, it is arguable that a certain port´e atteinte au droit `a la vie privée de l’intimé.
amount of public scrutiny is to be expected. The S’il y a eu atteinte au droit `a la vie privée de l’in-
respondent injected himself into the public realm tim´e, on ne saurait dire qu’elle r´esulte d’un acte de
and the public scrutiny that it entailed. An individ- l’État. En outre, on peut soutenir que la personne
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ual can have no more than a reasonable expecta- qui occupe une charge publique aussi importante
tion of privacy. que celle de l’intim´e peut s’attendre `a être expos´ee,

dans une certaine mesure, `a l’attention du public.
L’intim é s’est lanc´e lui-même dans le domaine des
affaires publiques et s’est expos´e lui-même à l’at-
tention qui s’y rattache. Nul ne peut avoir davan-
tage qu’une attente raisonnable en mati`ere de pro-
tection de la vie priv´ee.

Where the therapeutic relationship between a85 Notre Cour a r´ecemment statu´e que la s´ecurité
sexual assault complainant and his or her physician de la personne est en cause lorsque la relation th´e-
is threatened by the disclosure of private records, rapeutique entre l’auteur d’une plainte d’agression
this Court has recently held that security of the sexuelle et son m´edecin est compromise par la
person is implicated (R. v. Mills, [1999] 3 S.C.R. communication de dossiers priv´es (R. c. Mills,
668 (hereinafter “Mills (1999)”), at para. 85). [1999] 3 R.C.S. 668 (ci-apr`es l’«arrêt Mills de
However, this is because the therapeutic relation- 1999»), au par. 85). Il en est cependant ainsi parce
ship between doctor and patient is crucial to the que la relation th´erapeutique entre le m´edecin et le
patient’s psychological integrity. This relationship patient est essentielle `a l’intégrité psychologique
must be protected to safeguard the mental integrity de ce dernier. Cette relation doit ˆetre protégée afin
of patients and to thereby aid victims in recovering de pr´eserver l’intégrité mentale des patients et
from their trauma. To disclose confidential records d’aider ainsi les victimes `a se remettre de leur trau-
would undermine this relationship and jeopardize matisme. La communication de dossiers confiden-
the victim’s psychological integrity. tiels minerait la relation et compromettrait l’int´e-

grité psychologique de la victime.

Few interests are as compelling as, and basic to86 Peu d’intérêts sont aussi imp´erieux et essentiels
individual autonomy than, a woman’s choice to `a l’autonomie individuelle que le choix d’une
terminate her pregnancy, an individual’s decision femme d’interrompre sa grossesse, la d´ecision
to terminate his or her life, the right to raise one’s d’une personne de mettre fin `a ses jours, le droit
children, and the ability of sexual assault victims d’´elever ses enfants et la capacit´e des victimes
to seek therapy without fear of their private records d’agression sexuelle de recourir `a une th´erapie
being disclosed. Such interests are indeed basic to sans craindre que leurs dossiers priv´es soient com-
individual dignity. But the alleged right to be free muniqu´es. Ces int´erêts sont vraiment essentiels `a
from stigma associated with a human rights com- la dignit´e individuelle. Toutefois, le droit all´egué à
plaint does not fall within this narrow sphere. The la protection contre la stigmatisation li´ee à une
state has not interfered with the respondent’s right plainte fond´ee sur les droits de la personne ne fait
to make decisions that affect his fundamental pas partie de cette cat´egorie restreinte. L’́Etat n’a
being. The prejudice to the respondent in this case, pas port´e atteinte au droit de l’intim´e de prendre
as recognized by Lowry J., at para. 10, is essen- des d´ecisions touchant son ˆetre fondamental.
tially confined to his personal hardship. He is not Comme l’a reconnu le juge Lowry au par. 10, le
“employable” as a politician, he and his family pr´ejudice subi par l’intim´e en l’esp`ece se limite
have moved residences twice, his financial essentiellement `a ses difficultés personnelles. Il est
resources are depleted, and he has suffered physi- «inapte au travail» de politicien, sa famille et lui
cally and psychologically. However, the state has ont chang´e de lieu de r´esidence deux fois, il a
not interfered with the respondent and his family’s ´epuisé ses ressources financi`eres et il a souffert
ability to make essential life choices. To accept tant physiquement que psychologiquement. Cepen-
that the prejudice suffered by the respondent in this dant, l’État n’a pas port´e atteinte `a la capacit´e de
case amounts to state interference with his security l’intim´e et des membres de sa famille de faire des

20
00

 S
C

C
 4

4 
(C

an
LI

I)



[2000] 2 R.C.S. 359BLENCOE c. C.-B. (HUMAN RIGHTS COMMISSION) Le juge Bastarache

of the person would be to stretch the meaning of choix essentiels dans leur vie. Accepter que le pr´e-
this right. judice subi par l’intim´e en l’esp`ece équivaut à une

atteinte de l’́Etat au droit qu’il a `a la sécurité de sa
personne serait forcer le sens de ce droit.

3. Importing the Notion of “Stigma” from the 3. Transposition de la notion de «stigmatisa-
Criminal Law Context tion» dans le contexte du droit criminel

In Mills (1986), supra, at pp. 919-20, Lamer J., 87Dans l’arrêt Mills de 1986, pr´ecité, aux pp. 919
in dissent, found that the combination of loss of et 920, le juge Lamer, dissident, a conclu que, pri-
privacy, stigma, and disruption of family life ses ensemble, l’atteinte `a la vie privée, la stigmati-
engaged an individual’s security of the person in sation et les perturbations de la vie familiale met-
the context of s. 11(b) of the Charter, stating that: taient en cause la s´ecurité de la personne dans le

contexte de l’al. 11b) de la Charte:

. . . security of the person is not restricted to physical. . . la notion de s´ecurité de la personne ne se limite pas
integrity; rather, it encompasses protection against `a l’intégrité physique; elle englobe aussi celle de protec-
“overlong subjection to the vexations and vicissitudes of tion contre [TRADUCTION] «un assujettissement trop long
a pending criminal accusation”. . . . These include stig- aux vexations et aux vicissitudes d’une accusation cri-
matization of the accused, loss of privacy, stress and minelle pendante». [. . .] Celles-ci comprennent la stig-
anxiety resulting from a multitude of factors, including matisation de l’accus´e, l’atteinte à la vie privée, la ten-
possible disruption of family, social life and work, legal sion et l’angoisse r´esultant d’une multitude de facteurs,
costs, uncertainty as to the outcome and sanction. y compris ´eventuellement les perturbations de la vie

familiale, sociale et professionnelle, les frais de justice
et l’incertitude face `a l’issue et face `a la peine.

However, it must be emphasized that this state- 88Il faut cependant souligner que ces propos ont
ment was made in the context of s. 11(b) of the été tenus dans le contexte de l’al. 11b) de la
Charter which provides that a person charged withCharte, qui prévoit que tout inculp´e a le droit
an offence has the right “to be tried within a rea- «d’ˆetre jugé dans un d´elai raisonnable». Pour que
sonable time”. The qualifier to this right is that it ce droit s’applique, il faut que la personne en ques-
applies to individuals who have been “charged tion soit «inculp´ee». Le droit garanti par l’al. 11b)
with an offence”. The s. 11(b) right therefore has ne s’applique donc pas dans le cas de proc´edures
no application in civil or administrative proceed- civiles ou administratives. Notre Cour a souvent
ings. This Court has often cautioned against the fait des mises en garde contre l’application directe
direct application of criminal justice standards in en droit administratif des normes de la justice cri-
the administrative law area. We should not blur minelle. Nous devrions ´eviter de confondre des
concepts which under our Charter are clearly dis- notions qui, suivant notre Charte, sont clairement
tinct. The s. 11(b) guarantee of a right to an distinctes. Le droit d’ˆetre jugé dans un d´elai rai-
accused person to be tried within a reasonable time sonnable que l’al. 11b) garantit à tout inculpé ne
cannot be imported into s. 7. There is no analogous peut ˆetre transpos´e dans l’art. 7. Aucune disposi-
provision to s. 11(b) which applies to administra- tion analogue `a l’al. 11b) ne s’applique aux proc´e-
tive proceedings, nor is there a constitutional right dures administratives, et le droit constitutionnel
outside the criminal context to be “tried” within a d’ˆetre «jugé» dans un d´elai raisonnable ne s’ap-
reasonable time. plique qu’en mati`ere criminelle.

Lamer C.J. later reiterated this statement from 89Par la suite, le juge en chef Lamer a r´eitéré, au
Mills (1986) in G. (J.), at para. 62. In so doing, par. 62 de l’arrˆet G. (J.), cet énoncé tiré de l’arrêt
however, this Court did not make freedom fromMills de 1986. Ce faisant, notre Cour n’a toutefois
stigma a free-standing right. Nor did it establish pas fait de la protection contre la stigmatisation un
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that respondents in sexual harassment proceedings droit distinct. Elle n’a pas non plus d´ecidé que les
suffer so greatly that s. 11(b) principles should personnes vis´ees par des proc´edures en mati`ere de
apply to them. As will be demonstrated below, the harc`element sexuel souffrent `a tel point que les
nature of the harm caused by human rights delay is principes de l’al. 11b) devraient s’appliquer `a elles.
different. Comme nous le verrons plus loin, le pr´ejudice

causé par un d´elai dans des proc´edures en mati`ere
de droits de la personne diff`ere sur le plan de sa
nature.

In Kodellas, supra, the Saskatchewan Court of90 Dans l’arrêt Kodellas, précité, la Cour d’appel
Appeal clearly equated criminal sexual assault de la Saskatchewan a clairement assimil´e les accu-
charges with human rights sex discrimination com- sations criminelles d’agression sexuelle `a des
plaints. Bayda C.J.S. (dissenting on another issue) plaintes de discrimination sexuelle fond´ees sur les
conveyed this as follows, at pp. 152-53: droits de la personne. Le juge en chef Bayda (dissi-

dent sur un autre point) s’est exprim´e ainsi, aux
pp. 152 et 153:

For the purpose of determining the effect upon the [TRADUCTION] Pour déterminer l’incidence sur la
“security of the person” I see no logical distinction of «s´ecurité de la personne», je ne vois aucune distinction
substance between the subjection to the vexations and logique, sur le plan du fond, entre l’assujettissement aux
vicissitudes of “a pending criminal accusation” based vexations et aux vicissitudes d’une «accusation crimi-
upon sexual harassment and sexual assault and the sub- nelle pendante» fond´ee sur le harc`element sexuel et
jection to the vexations and vicissitudes of a pending l’agression sexuelle, et l’assujettissement aux vexations
accusation in penal (i.e., quasi-criminal) proceedings et aux vicissitudes d’une accusation pendante de discri-
under s. 35(2) of the Code, of discrimination based upon mination fond´ee sur le harc`element sexuel et l’agression
sexual harassment and sexual assault. It is but a small sexuelle, qui a ´eté portée en mati`ere pénale (c’est-`a-dire
step from there to find that for the same purpose no dis- quasi criminelle) en vertu du par. 35(2) du Code. Par-
tinction of substance can be made between an accusa- tant, il n’y a qu’un pas `a faire pour conclure que, `a des
tion in a penal proceeding under the Code and an identi- fins identiques, aucune distinction de fond ne peut ˆetre
cal accusation in remedial proceedings under ss. 27 to ´etablie entre une accusation port´ee dans des proc´edures
33 of the Code. Whether they occur in a criminal con- p´enales fond´ees sur le Code et une accusation identique
text, or in the context of a penal proceeding, such as that port´ee dans des proc´edures engag´ees en vertu des art. 27
provided for in the Code, or in the context of remedial `a 33 du Code dans le but d’obtenir un redressement.
proceedings (which, as will be shown later, is the con- Qu’elles soient occasionn´ees dans le contexte de proc´e-
text relevant to this case) the “vexations and vicissi- dures criminelles ou dans celui de proc´edures p´enales,
tudes” will invariably “include stigmatization of the comme celles que pr´evoit le Code, ou encore dans celui
(alleged discriminator), loss of privacy, stress and anxi- de proc´edures visant l’obtention d’un redressement (qui,
ety resulting from a multitude of factors, including pos- nous le verrons plus loin, est le contexte pertinent en
sible disruption of family, social life and work, legal l’esp`ece), les «vexations» et les «vicissitudes» compren-
costs, uncertainty as to the outcome and sanction”. This nent immanquablement «la stigmatisation de (l’auteur
is so because the hurt to the alleged discriminator ema- all´egué de la discrimination), l’atteinte `a la vie privée, la
nates from the accusation, not from the type of proceed- tension et l’angoisse r´esultant d’une multitude de fac-
ings in which the accusation is made. After all, it mat- teurs, y compris ´eventuellement les perturbations de la
ters not a whit to all of the relevant actors — the public, vie familiale, sociale et professionnelle, les frais de jus-
the persons who are the source of the hurt, those who tice et l’incertitude face `a l’issue et `a la peine». Il en est
are indirectly affected by the hurt (such as the alleged ainsi parce que le mal caus´e à l’auteur allégué de la dis-
discriminator’s family) and the alleged discriminator, crimination d´ecoule de l’accusation, et non du genre de
who is directly affected by the hurt and who is the proc´edures dans lesquelles l’accusation est port´ee.
subject and direct object of the hurt — whether the Apr`es tout, il est parfaitement ´egal à tous les acteurs

pertinents — le public, les personnes qui sont `a l’origine
du mal caus´e, celles qui sont indirectement touch´ees par
ce mal (comme les membres de la famille de l’auteur
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accusation is made in one procedural forum or another. all´egué de la discrimination) et l’auteur all´egué de la
What matters is the fact of the accusation. . . . discrimination, qui est directement touch´e par le mal et

qui en est directement victime — que l’accusation soit
portée dans le cadre de l’une ou l’autre instance. Ce qui
importe, c’est le fait de l’accusation. . .

In determining whether prejudice occurred in a given Pour d´eterminer si un pr´ejudice a ´eté caus´e dans une
situation, it is important to note that it is in the very situation donn´ee, il importe de souligner qu’il est dans
nature of this form of prejudice (i.e., feelings of mental la nature mˆeme de cette forme de pr´ejudice (c’est-`a-dire
hurt or “stigmatization”) that it arises automatically le sentiment de souffrance morale ou de «stigmatisa-
upon a formal accusation being made. Lamer J. in tion») qu’elle prenne naissance d`es qu’une accusation
Rahey, while elucidating this form of prejudice (in the officielle est port´ee. Dans Rahey, le juge Lamer l’a
context of s. 11(b) of the Charter), recognized this when reconnu en expliquant cette forme de pr´ejudice (dans le
he said at p. [609]: contexte de l’application de l’al. 11b) de la Charte), `a la

p. [609]:

With respect to the security of the person, I do not Au sujet de la s´ecurité de la personne, je ne crois pas
believe that actual impairment need be proven by the que ce soit `a l’inculpé qu’il incombe de prouver qu’il
accused to render the section operative. An objective y a effectivement eu atteinte pour que l’article soit
standard is the only realistic means through which the applicable. Une norme objective est le seul moyen
security interest of the accused may be protected r´ealiste de prot´eger, en vertu de cet article, l’int´erêt du
under the section. Otherwise, each individual accused pr´evenu en mati`ere de s´ecurité. Autrement, chaque
would have the burden of demonstrating that he or pr´evenu aurait la charge de d´emontrer qu’il ou elle a
she has subjectively suffered a form of anxiety, stress subjectivement souffert d’angoisse, de tension ou de
or stigmatization as a result of the criminal charge. stigmates par suite d’une accusation criminelle. Nous
We are dealing largely with the impairment of mental avons largement affaire `a un préjudice moral, ce qui
well-being, a matter which can only be established ne peut ˆetre établi qu’au prix de difficult´es et de
with considerable difficulty at considerable cost. frais consid´erables. [Je souligne; en italique dans
[Underlining added; italics in original.] l’original.]

The majority of the Court of Appeal in the case 91Dans la pr´esente affaire, la Cour d’appel `a la
at bar followed the above reasoning in Kodellas. majorité a suivi le raisonnement susmentionn´e de
The effect of the Appeal Court decision in Blencoe l’arrêt Kodellas. L’arrêt Blencoe de la Cour d’ap-
was to import a requirement for a hearing within a pel a eu pour effet de transposer dans le traitement
reasonable time into the processing of human d’une plainte en mati`ere de droits de la personne
rights complaints. Although the majority of the l’exigence qu’une audience ait lieu dans un d´elai
Court of Appeal disclaimed a direct s. 11(b) right, raisonnable. Bien qu’elle ait ´ecarté l’application
numerous references were made in its reasons, directe d’un droit garanti par l’al. 11b), la Cour
equating sexual harassment proceedings to crimi- d’appel `a la majorité a assimil´e, à maintes reprises
nal proceedings for sexual assault where s. 11(b) dans ses motifs, les proc´edures relatives au harc`e-
would apply. Indeed, the majority speaks of “this lement sexuel `a des proc´edures criminelles en
type of sexual assault” (para. 47), “stigma against mati`ere d’agression sexuelle o`u l’al. 11b) s’appli-
the accused” (para. 56), “prosecution of these com- querait. En fait, les juges majoritaires parlent de
plaints” (para. 58), a “straightforward case of sex- [TRADUCTION] «ce genre d’agression sexuelle»
ual assault” (para. 102), “[allegations] which are (par. 47), de «stigmatisation de l’accus´e» (par. 56),
tantamount to . . . sexual assault” (para. 108), and de «poursuites relatives `a ces plaintes» (par. 58),
“unproven charges of sexual harassment” (para. de «simple cas d’agression sexuelle» (par. 102),
57). The basis for the majority of the Court of d’«[all´egations] ´equivalant `a [. . .] une accusation
Appeal’s reasons in this case is the treatment of d’agression sexuelle» (par. 108) et d’«accusations

non prouvées de harc`element sexuel» (par. 57). En
l’espèce, les motifs majoritaires de la Cour d’appel
reposent sur l’assimilation des plaintes de harc`ele-
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sexual harassment human rights complaints as akin ment sexuel fond´ees sur les droits de la personne `a
to a pending criminal sexual assault charge. une accusation criminelle pendante d’agression

sexuelle.

With respect, the Court of Appeal in Kodellas92 En toute d´eférence, la Cour d’appel dans l’arrˆet
and the majority of the Court of Appeal in the caseKodellas et la Cour d’appel `a la majorité en l’es-
at bar have erred in transplanting s. 11(b) princi- pèce ont eu tort de transposer dans des proc´edures
ples set out in the criminal law context to human en mati`ere de droits de la personne fond´ees sur
rights proceedings under s. 7. Not only are there l’art. 7 des principes ´enoncés relativement `a l’al.
fundamental differences between criminal pro- 11b) dans le contexte du droit criminel. Non seule-
ceedings and human rights proceedings that the ment y a-t-il des diff´erences fondamentales entre
majority failed to recognize, but, more impor- des proc´edures criminelles et des proc´edures en
tantly, s. 11(b) of the Charter is restricted to a mati`ere de droits de la personne, que les juges
pending criminal case. The effect of the Court of majoritaires n’ont pas reconnues, mais encore l’al.
Appeal’s decision was to extract an element of 11b) de la Charte ne s’applique qu’aux affaires cri-
s. 11(b) — the element of stigma, which may be minelles pendantes. L’arrˆet de la Cour d’appel a eu
sufficient in the context of criminal proceedings pour effet d’extirper un ´elément de l’al. 11b) —
and s. 11(b), to create a deprivation of the security celui de la stigmatisation qui peut suffire, dans le
of the person — and apply it to a process that dif- contexte de proc´edures criminelles et de l’al. 11b),
fers with respect to objectives, consequences and pour qu’il y ait atteinte `a la sécurité de la personne
procedures. As this Court has recently confirmed — et de l’appliquer `a un processus diff´erent sur le
in Mills (1999), supra, at paras. 61 and 64, Charter plan des objectifs, des cons´equences et de la proc´e-
rights must be interpreted and defined in a contex- dure. Comme notre Cour l’a r´ecemment confirm´e
tual manner, because they often inform, and are dans l’arrˆet Mills de 1999, pr´ecité, aux par. 61 et
informed by, other similarly deserving rights and 64, les droits garantis par la Charte doivent être
values at play in particular circumstances. The interpr´etés et d´efinis en fonction du contexte, car
Court of Appeal has failed to examine the rights ils sous-tendent ou s’inspirent souvent d’autres
protected by s. 7 in the context of this case. droits ou valeurs aussi louables qui sont en jeu

dans des circonstances particuli`eres. La Cour d’ap-
pel n’a pas examin´e les droits garantis par l’art. 7
dans le contexte de la pr´esente affaire.

In the criminal law context, the test to be applied93 Dans le contexte du droit criminel, le crit`ere
under s. 11(b) is an objective one, and prejudice applicable suivant l’al. 11b) est objectif et il est
may be inferred from unreasonable delay. This possible de d´eduire qu’un d´elai déraisonnable a
stands in sharp contrast to the two-tiered approach caus´e un préjudice. Cela contraste fortement avec
to s. 7 of the Charter, where the mere passage of l’interpr´etation en deux ´etapes de l’art. 7 de la
time in resolving a complaint does not automati-Charte, selon laquelle le seul fait qu’un d´elai
cally give rise to the kind of prejudice that is pre- s’´ecoule entre le d´epôt de la plainte et son r`egle-
sumed to follow from the laying of a charge under ment ne cause pas automatiquement le genre de
s. 11(b) of the Charter. In this regard, Lamer J.’s pr´ejudice qui est pr´esumé résulter du d´epôt d’une
comments in Mills (1986), supra, are premised on accusation fond´ee sur l’al. 11b) de la Charte. À cet
the fact that there has already been an “overlong ´egard, dans les observations qu’il formule dans
subjection to the vexations and vicissitudes of a l’arrˆet Mills de 1986, pr´ecité, le juge Lamer tient
pending criminal accusation” (p. 919). This is a pour acquis qu’il y a d´ejà eu «assujettissement trop
finding that would be made not at the threshold long aux vexations et au vicissitudes d’une accusa-
stage of the s. 7 analysis but is rather to be tion criminelle pendante» (p. 919). Il s’agit l`a
examined at the principles of fundamental justice d’une conclusion qui serait tir´ee non pas `a l’étape
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stage. The Court of Appeal in Kodellas and in the pr´eliminaire de l’analyse de l’art. 7, mais plutˆot à
case at bar erred in conflating the two stages of the l’´etape de l’examen des principes de justice fonda-
s. 7 analysis. Philip Bryden similarly concluded mentale. Dans l’arrˆet Kodellas et en l’esp`ece, la
that the two stages of the s. 7 analysis were merged Cour d’appel a commis une erreur en confondant
by the majority of the Court of Appeal in this case les deux ´etapes de l’analyse de l’art. 7. Philip
(“Blencoe v. British Columbia (Human Rights Bryden a lui aussi conclu que la Cour d’appel `a la
Commission): A Case Comment” (1999), 33 majorit´e en l’esp`ece avait confondu les deux
U.B.C. L. Rev. 153, at p. 158): ´etapes de l’analyse de l’art. 7 («Blencoe v. British

Columbia (Human Rights Commission): A Case
Comment» (1999), 33 U.B.C. L. Rev. 153, à la
p. 158):

In my view, Chief Justice McEachern’s formulation [TRADUCTION] À mon avis, en pr´ecisant les cas o`u
of when s. 7 applies tends to conflate the threshold ques- l’art. 7 s’applique, le juge en chef McEachern tend `a
tion of whether liberty or personal security have been confondre la question pr´eliminaire de savoir s’il y a eu
denied with the ultimate question of whether the process atteinte au droit `a la liberté ou à la sécurité de la per-
in place satisfies the requirements of fundamental jus- sonne avec la question de savoir, en fin de compte, si la
tice. The main reason we use threshold tests for the proc´edure établie satisfait aux exigences de la justice
applicability of constitutional protection is to focus our fondamentale. Si nous utilisons des crit`eres pr´eliminai-
attention on the situations where we believe the special res d’applicabilit´e de la protection constitutionnelle,
safeguards associated with constitutional protection are c’est principalement pour nous concentrer sur les situa-
needed. tions o`u, croyons-nous, les garanties sp´eciales liées à la

protection constitutionnelle sont requises.

In discussing the nature and purpose of s. 11(b), 94En analysant la nature et l’objet de l’al. 11b)
Lamer J. emphasized in Mills (1986), supra, that dans l’arrˆet Mills de 1986, pr´ecité, le juge Lamer a
the need for protecting the individual in such cases soulign´e que la n´ecessit´e de prot´eger l’individu en
arises “from the nature of the criminal justice sys- pareils cas «tient `a la nature mˆeme du syst`eme de
tem and of our society” (p. 920). He described the la justice criminelle et de notre soci´eté» (p. 920). Il
criminal justice process as “adversarial and con- a dit que la justice criminelle proc`ede selon une
flictual” and states that the very nature of the crim- proc´edure «contradictoire et conflictuelle» et que
inal process will heighten the stress and anxiety la nature mˆeme du processus en mati`ere criminelle
that results from a criminal charge. In contrast to intensifie le stress et l’angoisse r´esultant d’une
the criminal realm, the filing of a human rights accusation criminelle. Contrairement `a ce qui se
complaint implies no suspicion of wrongdoing on passe en mati`ere criminelle, le d´epôt d’une plainte
the part of the state. The investigation by the Com- fond´ee sur les droits de la personne n’implique
mission is aimed solely at determining what took aucun soup¸con de m´efait de la part de l’́Etat. L’en-
place and ultimately to settle the matter in a non- quˆete men´ee par la Commission vise uniquement `a
adversarial manner. The purpose of human rights d´eterminer ce qui s’est pass´e et, en fin de compte,
proceedings is not to punish but to eradicate dis- `a régler l’affaire selon une proc´edure non contra-
crimination. Tribunal orders are compensatory dictoire. L’objectif des proc´edures en mati`ere de
rather than punitive. The investigation period in droits de la personne est non pas de punir, mais de
the human rights process is not one where the mettre fin `a la discrimination. Les ordonnances du
Commission “prosecutes” the respondent. The Tribunal sont de nature compensatoire et non puni-
Commission has an investigative and conciliatory tive. Lors de l’enquˆete liée au processus en mati`ere
role until the time comes to make a recommenda- de droits de la personne, la Commission ne «pour-
tion whether to refer the complaint to the Tribunal suit» pas la personne qui fait l’objet d’une plainte.
for hearing. These human rights proceedings are Elle joue un rˆole d’enquêteur et de m´ediateur jus-
designed to vindicate private rights and address qu’au moment o`u il y a lieu de recommander ou
grievances. As stated by Dickson C.J. in Canada non de renvoyer la plainte au Tribunal pour qu’il
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(Human Rights Commission) v. Taylor, [1990] 3 tienne une audience. Ces proc´edures en mati`ere de
S.C.R. 892, at p. 917: droits de la personne sont con¸cues pour faire valoir

des droits priv´es et redresser des torts. Comme l’a
dit le juge en chef Dickson dans Canada (Commis-
sion des droits de la personne) c. Taylor, [1990] 3
R.C.S. 892, `a la p. 917:

It is essential, however, to recognize that, as an instru- Il est essentiel toutefois de reconnaˆıtre qu’en tant
ment especially designed to prevent the spread of qu’outil express´ement con¸cu pour empˆecher la propaga-
prejudice and to foster tolerance and equality in the tion des pr´ejugés et pour favoriser la tol´erance et l’´ega-
community, the Canadian Human Rights Act is very dif- lité au sein de la collectivit´e, la Loi canadienne sur les
ferent from the Criminal Code. The aim of human rights droits de la personne diffère nettement du Code crimi-
legislation, and of s. 13(1), is not to bring the full force nel. La législation sur les droits de la personne, et en
of the state’s power against a blameworthy individual particulier le par. 13(1), n’a pas pour objet de faire exer-
for the purpose of imposing punishment. Instead, provi- cer contre une personne fautive le plein pouvoir de
sions found in human rights statutes generally operate in l’État dans le but de lui infliger un chˆatiment. Au con-
a less confrontational manner, allowing for a concilia- traire, les dispositions des lois sur les droits de la per-
tory settlement if possible and, where discrimination sonne tendent plutˆot, en règle générale, à éviter ce genre
exists, gearing remedial responses more towards com- d’affrontement en permettant autant que possible un
pensating the victim. r`eglement par voie de conciliation et, lorsqu’il y a dis-

crimination, en pr´evoyant des redressements destin´es
davantage `a indemniser la victime.

In criminal proceedings, the accusation alone95 Dans des proc´edures criminelles, l’accusation
may engage a security interest because of the grave peut `a elle seule faire intervenir un droit `a la sécu-
social and personal consequences to the accused rit´e en raison de ses graves cons´equences sociales
— including potential loss of physical liberty, sub- et personnelles sur l’accus´e — dont le risque d’ˆetre
jection to social stigma and ostracism from the priv´e de liberté, ainsi que la stigmatisation et l’ex-
community — which are the unavoidable conse- clusion sociales — qu’entraˆıne inévitablement un
quences of an open and adversarial judicial system. syst`eme judiciaire public et contradictoire. Toute-
However, this Court in Taylor, supra, at pp. 932- fois, dans l’arrˆet Taylor, précité, aux pp. 932 et
33, has commented directly on the diminished role 933, notre Cour a comment´e directement le rˆole
of stigma in the human rights context: moins important de la stigmatisation dans le con-

texte des droits de la personne:

. . . the present appeal concerns an infringement of. . . le présent pourvoi concerne une atteinte `a l’al. 2b)
s. 2(b) in the context of a human rights statute. The chill r´esultant d’une loi sur les droits de la personne. La para-
placed upon open expression in such a context will ordi- lysie de la libre expression dans un tel contexte sera nor-
narily be less severe than that occasioned where crimi- malement moins grave que s’il s’agissait d’une loi
nal legislation is involved, for attached to a criminal p´enale, car toute d´eclaration de culpabilit´e, au p´enal,
conviction is a significant degree of stigma and punish- s’accompagne de stigmates et de peines importants,
ment, whereas the extent of opprobrium connected with alors que l’opprobre attach´e à une conclusion de discri-
the finding of discrimination is much diminished and mination est beaucoup moins grand et qu’en outre les
the aim or remedial measures is more upon compensa- mesures r´eparatrices visent plutˆot la compensation et la
tion and protection of the victim. As was stated in protection de la victime. Comme le dit l’arrˆet Compa-
Canadian National Railway Co. v. Canada gnie des chemins de fer nationaux du Canada c. Canada
(Canadian Human Rights Commission), [1987] 1 S.C.R. (Commission canadienne des droits de la personne),
1114, at p. 1134, under a human rights regime: [1987] 1 R.C.S. 1114, `a la p. 1134, sous le r´egime d’une

loi sur les droits de la personne:

It is the (discriminatory) practice itself which is C’est l’acte discriminatoire lui-mˆeme que l’on veut
sought to be precluded. The purpose of the Act is not pr´evenir. La loi n’a pas pour objet de punir la faute,
to punish wrongdoing but to prevent discrimination. mais bien de pr´evenir la discrimination.
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The last point is an important one and it deserves to Ce dernier point est important et m´erite d’être sou-
be underscored. There is no indication that the pur- lign´e. Rien n’indique que l’objet de la Loi canadienne
pose of the Canadian Human Rights Act is to assign sur les droits de la personne soit d’attribuer une res-
or to punish moral blameworthiness. ponsabilit´e morale ou de la punir.

I do not doubt that parties in human rights sex 96Je ne doute pas que les parties `a des proc´edures
discrimination proceedings experience some level relatives `a des plaintes de discrimination sexuelle
of stress and disruption of their lives as a conse- fond´ees sur les droits de la personne ´eprouvent un
quence of allegations of complainants. Even certain stress et voient leur existence perturb´ee en
accepting that the stress and anxiety experienced raison des all´egations des plaignants. Mˆeme en
by the respondent in this case was linked to delays acceptant que le stress et l’angoisse ressentis par
in the proceedings, I cannot conclude that the l’intim´e en l’esp`ece étaient liés au d´elai dans les
scope of his security of the person protected by s. 7 proc´edures, je suis incapable de conclure que la
of the Charter covers such emotional effects nor s´ecurité de sa personne garantie par l’art. 7 de la
that they can be equated with the kind of stigmaCharte englobe une telle incidence sur le plan
contemplated in Mills (1986), supra, of an émotif ou que cette incidence est assimilable au
overlong and vexatious pending criminal trial or in genre de stigmatisation pr´evu dans l’arrˆet Mills de
G. (J.), supra, where the state sought to remove a 1986, pr´ecité, qui résulte d’un proc`es criminel trop
child from his or her parents. If the purpose of the long et vexatoire, ou dans l’arrˆet G. (J.), précité, où
impugned proceedings is to provide a vehicle or l’État cherchait `a retirer la garde d’un enfant `a ses
act as an arbiter for redressing private rights, some parents. Si les proc´edures contest´ees visent `a four-
amount of stress and stigma attached to the pro- nir un moyen de faire valoir des droits priv´es, ou `a
ceedings must be accepted. This will also be the faire fonction d’arbitre en la mati`ere, le stress et la
case when dealing with the regulation of a busi- stigmatisation li´es à ces proc´edures sont accep-
ness, profession, or other activity. A civil suit tables jusqu’`a un certain point. Il en va ´egalement
involving fraud, defamation or the tort of sexual de mˆeme lorsqu’il s’agit de r´eglementer une acti-
battery will also be “stigmatizing”. The Commis- vit´e commerciale, professionnelle ou autre. Les
sion’s investigations are not public, the respondent poursuites civiles pour fraude, diffamation ou
is asked to provide his version of events, and com- voies de fait de nature sexuelle sont ´egalement
munication goes back and forth. While the respon- «stigmatisantes». Les enquˆetes men´ees par la
dent may be vilified by the press, there is no “stig- Commission ne sont pas publiques, la personne qui
matizing” state pronouncement as to his “fitness” fait l’objet de la plainte est appel´ee à donner sa
that would carry with it serious consequences such version des faits et l’information circule dans les
as those in G. (J.). There is thus no constitutional deux sens. Mˆeme si la personne qui fait l’objet de
right or freedom against such stigma protected la plainte peut ˆetre vilipendée par la presse, l’État
by the s. 7 rights to “liberty” or “security of the ne rend, relativement `a son «aptitude», aucune
person”. décision «stigmatisante» qui aurait des cons´e-

quences graves comme dans l’affaire G. (J.). Le
droit à la «liberté» ou à la «sécurité de [l]a per-
sonne» garanti par l’art. 7 ne comporte donc aucun
droit constitutionnel `a la protection contre d’une
telle stigmatisation.

(f) Conclusion on Liberty and Security of the f) Conclusion relative `a la liberté et à la sécurité
Person de la personne

To summarize, the stress, stigma and anxiety 97En résumé, le stress et l’angoisse que l’intim´e a
suffered by the respondent did not deprive him of ´eprouvés et la stigmatisation dont il a ´eté victime
his right to liberty or security of the person. The n’ont pas port´e atteinte `a son droit `a la liberté ou à
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framers of the Charter chose to employ the words, la s´ecurité de sa personne. Les r´edacteurs de la
“life, liberty and security of the person”, thus limit- Charte ont choisi d’utiliser les termes «vie, [. . .]
ing s. 7 rights to these three interests. While libert´e et [. . .] sécurité de [l]a personne», de sorte
notions of dignity and reputation underlie many que l’art. 7 ne garantit que ces trois droits. Mˆeme
Charter rights, they are not stand-alone rights that si des notions de dignit´e et de r´eputation sous-
trigger s. 7 in and of themselves. Freedom from the tendent maints droits garantis par la Charte, ce ne
type of anxiety, stress and stigma suffered by the sont pas des droits distincts qui d´eclenchent en soi
respondent in this case should not be elevated to l’application de l’art. 7. La protection contre le
the stature of a constitutionally protected s. 7 right. genre d’angoisse et de stress que l’intim´e a

éprouvés et contre le genre de stigmatisation dont
il a été victime en l’esp`ece ne devrait pas ˆetre éle-
vée au rang de droit constitutionnel garanti par
l’art. 7.

My conclusion that the respondent is unable to98 Ma conclusion que l’intim´e ne peut pas franchir
cross the first threshold of the s. 7 Charter analysis la premi`ere étape pr´eliminaire de l’analyse de
in the circumstances of this case should not be l’art. 7 de la Charte dans les circonstances de la
construed as a holding that state-caused delays in pr´esente affaire ne doit pas ˆetre interpr´etée comme
human rights proceedings can never trigger an signifiant que les d´elais imputables `a l’État dans
individual’s s. 7 rights. It may well be that s. 7 des proc´edures en mati`ere de droits de la personne
rights can be engaged by a human rights process in ne peuvent jamais faire intervenir les droits que
a particular case. I leave open the possibility that in l’art. 7 garantit `a une personne. Il peut bien arriver,
other circumstances, delays in the human rights dans certains cas, qu’un processus en mati`ere de
process may violate s. 7 of the Charter. droits de la personne fasse intervenir les droits

garantis par l’art. 7. Je n’´ecarte pas la possibilit´e
que, dans d’autres circonstances, les d´elais dans le
processus en mati`ere de droits de la personne vio-
lent l’art. 7 de la Charte.

Because of my conclusion that there was no99 Étant donn´e que j’ai conclu, dans un premier
deprivation of the respondent’s right to liberty or temps, qu’il n’y a eu aucune atteinte au droit de
security of the person, I need not proceed to the l’intim´e à la liberté ou à la sécurité de sa personne,
second stage of the analysis to determine whether je n’ai pas `a décider, dans un deuxi`eme temps, si
the alleged deprivation was in accordance with the l’atteinte all´eguée était conforme aux principes de
principles of fundamental justice. However, for the justice fondamentale. Toutefois, pour les motifs
reasons that immediately follow in the administra- expos´es immédiatement apr`es la partie relative au
tive law section, I express the view that the delay, droit administratif, j’estime que, dans les circons-
in the circumstances of this case, would not have tances de la pr´esente affaire, le d´elai écoulé n’au-
violated the principles of fundamental justice. rait pas viol´e les principes de justice fondamentale.

C. Was the Respondent Entitled to a Remedy Pur- C. L’intimé avait-il droit à une réparation fondée
suant to Administrative Law Principles? sur les principes du droit administratif?

While I have concluded that the respondent is100 Bien que j’aie conclu que l’intim´e n’a droit à
not entitled to a remedy under the Charter, I must aucune r´eparation fond´ee sur la Charte, il me reste
still address the issue of whether the respondent is `a déterminer s’il a droit `a une réparation fond´ee sur
entitled to a remedy under principles of adminis- les principes du droit administratif. La question a
trative law. This issue was pleaded before Lowry J. ´eté débattue devant le juge Lowry de la Cour
of the British Columbia Supreme Court. Counsel suprˆeme de la Colombie-Britannique. À l’au-
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were advised by us during the hearing that, not- dience, nous avons inform´e les avocats que, bien
withstanding that pleadings were not made before que les plaidoiries devant notre Cour n’aient pas
this Court on administrative law per se, we were port´e sur le droit administratif mˆeme, nous ´etions
nevertheless prepared to deal with this issue. The n´eanmoins dispos´es à examiner cette question. Il
question to be addressed in this section is whether nous faut d´ecider, dans la pr´esente partie, si le
the delay in this case could amount to a denial of d´elai écoulé en l’esp`ece peut constituer un d´eni de
natural justice even where the respondent’s ability justice naturelle mˆeme si la capacit´e de l’intimé
to have a fair hearing has not been compromised. d’obtenir une audience ´equitable n’a pas ´eté com-

promise.

(a) Prejudice to the Fairness of the Hearing a) Atteinte `a l’équité de l’audience

In my view, there are appropriate remedies 101Selon moi, le droit administratif offre des r´epa-
available in the administrative law context to deal rations appropri´ees en ce qui concerne le d´elai
with state-caused delay in human rights proceed- imputable `a l’État dans des proc´edures en mati`ere
ings. However, delay, without more, will not war- de droits de la personne. Cependant, le d´elai ne
rant a stay of proceedings as an abuse of process at justifie pas, `a lui seul, un arrˆet des proc´edures
common law. Staying proceedings for the mere comme l’abus de proc´edure en common law. Met-
passage of time would be tantamount to imposing tre fin aux proc´edures simplement en raison du
a judicially created limitation period (see: R. v. L. délai écoulé reviendrait `a imposer une prescription
(W.K.), [1991] 1 S.C.R. 1091, at p. 1100; Akthar v. d’origine judiciaire (voir: R. c. L. (W.K.), [1991] 1
Canada (Minister of Employment and Immigra- R.C.S. 1091, `a la p. 1100; Akthar c. Canada
tion), [1991] 3 F.C. 32 (C.A.). In the administra- (Ministre de l’Emploi et de l’Immigration), [1991]
tive law context, there must be proof of significant 3 C.F. 32 (C.A.). En droit administratif, il faut
prejudice which results from an unacceptable prouver qu’un d´elai inacceptable a caus´e un préju-
delay. dice important.

There is no doubt that the principles of natural 102Il n’y a aucun doute que les principes de justice
justice and the duty of fairness are part of every naturelle et l’obligation d’agir ´equitablement s’ap-
administrative proceeding. Where delay impairs a pliquent `a toutes les proc´edures administratives.
party’s ability to answer the complaint against him Lorsqu’un d´elai compromet la capacit´e d’une par-
or her, because, for example, memories have tie de r´epondre `a la plainte port´ee contre elle,
faded, essential witnesses have died or are unavail- notamment parce que ses souvenirs se sont
able, or evidence has been lost, then administrative estomp´es, parce que des t´emoins essentiels sont
delay may be invoked to impugn the validity of the d´ecédés ou ne sont pas disponibles ou parce que
administrative proceedings and provide a remedy des ´eléments de preuve ont ´eté perdus, le d´elai
(D. J. M. Brown and J. M. Evans, Judicial Review dans les proc´edures administratives peut ˆetre
of Administrative Action in Canada (loose-leaf), at invoqu´e pour contester la validit´e de ces proc´e-
p. 9-67; W. Wade and C. Forsyth, Administrative dures et pour justifier r´eparation (D. J. M. Brown
Law (7th ed. 1994), at pp. 435-36). It is thus et J. M. Evans, Judicial Review of Administrative
accepted that the principles of natural justice andAction in Canada (feuilles mobiles), `a la p. 9-67;
the duty of fairness include the right to a fair hear- W. Wade et C. Forsyth, Administrative Law (7e éd.
ing and that undue delay in the processing of an 1994), aux pp. 435 et 436). Il est donc reconnu que
administrative proceeding that impairs the fairness les principes de justice naturelle et l’obligation
of the hearing can be remedied (see, for example, d’agir ´equitablement comprennent le droit `a une
J. M. Evans, H. N. Janisch and D. J. Mullan, audience ´equitable et qu’il est possible de rem´edier
Administrative Law: Cases, Text, and Materials au délai injustifié dans des proc´edures administra-
(4th ed. 1995), at p. 256; Wade and Forsyth, supra, tives qui compromettent l’´equité de l’audience
at pp. 435-36; Nisbett, supra, at p. 756; Canadian (voir, par exemple, J. M. Evans, H. N. Janisch et
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Airlines, supra; Ford Motor Co. of Canada v. D. J. Mullan, Administrative Law: Cases, Text, and
Ontario (Human Rights Commission) (1995), 24 Materials (4e éd. 1995), `a la p. 256; Wade et
C.H.R.R. D/464 (Ont. Div. Ct.); Freedman v. Col- Forsyth, op. cit., aux pp. 435 et 436; Nisbett, pré-
lege of Physicians & Surgeons (New Brunswick) cité, à la p. 756; Lignes aériennes Canadien, pré-
(1996), 41 Admin. L.R. (2d) 196 (N.B.Q.B.)). cit´e; Ford Motor Co. of Canada c. Ontario

(Human Rights Commission) (1995), 24 C.H.R.R.
D/464 (C. div. Ont.); Freedman c. College of Phy-
sicians & Surgeons (New Brunswick) (1996), 41
Admin. L.R. (2d) 196 (B.R.N.-B.)).

The respondent argued before the British103 L’intim é a fait valoir, devant la Cour suprˆeme
Columbia Supreme Court that the delay in the de la Colombie-Britannique, que le d´elai écoulé
administrative process caused him prejudice that dans le d´eroulement du processus administratif lui
amounted to a denial of natural justice in that he avait caus´e un préjudice équivalant `a un déni de
could no longer receive a fair hearing. He alleged justice naturelle du fait qu’il n’´etait plus en mesure
that two witnesses had died and that the memories d’obtenir une audience ´equitable. Il a all´egué que
of many witnesses might be impaired by the pas- deux t´emoins étaient d´ecédés et que les souvenirs
sage of time. Lowry J. referred to these claims as de bien des t´emoins avaient pu s’estomper avec le
“vague assertions that fall far short of establishing temps. Le juge Lowry a qualifi´e ces all´egations de
an inability to prove facts necessary to respond to [TRADUCTION] «vagues assertions n’´etablissant pas
the complaints” (para. 10). Lowry J. concluded l’incapacit´e de prouver des faits n´ecessaires pour
that the respondent’s opportunity to make full r´epondre aux plaintes» (par. 10). Il a conclu que la
answer and defence had not been compromised possibilit´e de l’intimé de présenter une d´efense
and thereby refused to terminate the proceedings. pleine et enti`ere n’avait pas ´eté compromise et il a

donc refus´e de mettre fin aux proc´edures.

The respondent also argued before Lowry J. that104 L’intim é a aussi fait valoir devant le juge Lowry
he was not provided with a copy of Ms. Schell’s qu’il avait dˆu attendre deux mois avant d’obtenir
timeliness submissions for a two-month period and copie des observations de Mme Schell concernant
that he had not received proper disclosure. Lowry le respect du d´elai imparti et que la divulgation qui
J. did not consider the respondent prejudiced in lui avait ´eté faite n’était pas suffisante. Le juge
this regard. With respect to the alleged failure to Lowry n’a pas consid´eré que l’intimé avait subi un
disclose information to the respondent, this is not, pr´ejudice à cet égard. En ce qui concerne l’omis-
in my opinion, a case in which the unfairness is so sion all´eguée de divulguer des renseignements `a
obvious that there would be a denial of natural jus- l’intim´e, il ne s’agit pas, `a mon sens, d’un cas o`u
tice, or in which there was an abuse of process l’iniquit´e est si manifeste qu’il y aurait d´eni de jus-
such that it would be inappropriate to put the tice naturelle ni d’un cas o`u il y a eu abus de pro-
respondent through hearings before the Tribunal. I c´edure tel qu’il serait inappropri´e de contraindre
would therefore adopt the finding of Lowry J. that l’intim´e à se pr´esenter `a une audience devant le
the delay in this case is not such that it would nec- Tribunal. Je suis donc d’avis de souscrire `a la con-
essarily result in a hearing that lacks the essential clusion du juge Lowry que le d´elai en l’esp`ece
elements of fairness. The respondent’s right to a n’est pas n´ecessairement de nature `a entraˆıner la
fair hearing has not been jeopardized. Proof of tenue d’une audience d´epourvue des ´eléments
prejudice has not been demonstrated to be of suffi- requis pour ˆetre équitable. Le droit de l’intim´e à
cient magnitude to impact on the fairness of the une audience ´equitable n’a pas ´eté compromis. Il
hearing. This is a finding of fact made by the trial n’a pas ´eté établi que le pr´ejudice subi est assez
judge that has not, in my opinion, been success- important pour nuire `a l’équité de l’audience. Il
fully attacked on appeal. The question which must s’agit l`a d’une conclusion de fait du juge de pre-
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be addressed is therefore whether the delay in this mi`ere instance qui n’a pas ´eté contest´ee avec suc-
case could amount to a denial of natural justice or c`es en appel. La question qui doit ˆetre examin´ee
an abuse of process even where the respondent has est donc de savoir si le d´elai écoulé en l’esp`ece
not been prejudiced in an evidentiary sense. pourrait constituer un d´eni de justice naturelle ou

un abus de proc´edure mˆeme si l’intimé n’a subi
aucun pr´ejudice sur le plan de la preuve.

(b) Other Forms of Prejudice b) Autres formes de pr´ejudice

It is trite law that there is a general duty of fair- 105Il est bien établi en droit que les instances d´eci-
ness resting on all public decision-makers sionnelles publiques ont toutes l’obligation g´ené-
(Martineau v. Matsqui Institution Disciplinary rale d’agir équitablement (Martineau c. Comité de
Board, [1980] 1 S.C.R. 602, at p. 628). The humandiscipline de l’Institution de Matsqui, [1980] 1
rights processes at issue in this case must have R.C.S. 602, `a la p. 628). Les proc´edures en mati`ere
been conducted in a manner that is entirely consis- de droits de la personne, dont il est question en
tent with the principles of natural justice and pro- l’esp`ece, doivent s’ˆetre déroulées d’une mani`ere
cedural fairness. Perhaps the best illustration of the tout `a fait conforme aux principes de justice natu-
traditional meaning of this duty of fairness in relle et d’´equité procédurale. Les propos suivants
administrative law can be discerned from the fol- du juge Dickson dans l’arrˆet Martineau, à la
lowing words of Dickson J. in Martineau, at p. 631, illustrent peut-ˆetre le mieux le sens tradi-
p. 631: tionnel de l’obligation d’agir ´equitablement en

droit administratif:

In the final analysis, the simple question to be En conclusion, la simple question `a laquelle il faut
answered is this: Did the tribunal on the facts of the par- r´epondre est celle-ci: compte tenu des faits de ce cas
ticular case act fairly toward the person claiming to be particulier, le tribunal a-t-il agi ´equitablement `a l’égard
aggrieved? It seems to me that this is the underlying de la personne qui se pr´etend lésée? Il me semble que
question which the courts have sought to answer in all c’est la question sous-jacente `a laquelle les cours ont
the cases dealing with natural justice and with fairness. tent´e de répondre dans toutes les affaires concernant la

justice naturelle et l’´equité.

Throughout the authorities in this area, terms 106Dans la jurisprudence qui existe en la mati`ere,
such as “natural justice”, “procedural fairness”, on trouve des expressions comme «justice natu-
“abuse of process”, and “abuse of discretion” are relle», «´equité procédurale», «abus de proc´edure»
employed. In Martineau, at p. 629, Dickson J. et «abus de pouvoir discr´etionnaire». Dans l’arrˆet
(writing for three judges, while all nine concurred Martineau, à la p. 629, le juge Dickson (s’expri-
in the result), stated that “the drawing of a distinc- mant au nom de trois juges, alors que les neuf
tion between a duty to act fairly, and a duty to act juges souscrivaient tous au r´esultat) a dit que «tra-
in accordance with the rules of natural justice, cer une distinction entre une obligation d’agir
yields an unwieldy conceptual framework”. With ´equitablement et celle d’agir selon les r`egles de
regard to these terms, I would adopt the following justice naturelle conduit `a un cadre conceptuel de
words of Sherstobitoff J.A. of the Saskatchewan maniement difficile». En ce qui concerne ces
Court of Appeal in Misra v. College of Physicians expressions, je suis d’avis de souscrire aux propos
& Surgeons of Saskatchewan (1988), 52 D.L.R. suivants du juge Sherstobitoff de la Cour d’appel
(4th) 477, at p. 490: de la Saskatchewan, dans Misra c. College of Phy-

sicians & Surgeons of Saskatchewan (1988), 52
D.L.R. (4th) 477, `a la p. 490:

There are two common denominators in each of the [TRADUCTION] Il existe deux d´enominateurs communs `a
terms. The first is the impossibility of precise definition chacune des expressions. Le premier est l’impossibilit´e
because of their breadth and the wide array of circum- de les d´efinir avec exactitude en raison de leur port´ee et
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stances which may bring them into play. The other is the de la vaste gamme de circonstances susceptibles de les
concept of “fairness” or “fair play”. They clearly over- mettre en jeu. Le deuxi`eme est le chevauchement mani-
lap. Unreasonable delay is a possible basis upon which feste des notions d’«´equité» et de «franc-jeu». Un d´elai
to raise any of them. d´eraisonnable pourrait justifier d’invoquer l’une ou

l’autre.

The respondent contends that the delay in the107 L’intim é soutient que le d´elai dans les proc´e-
human rights proceedings constitutes a breach of dures en mati`ere de droits de la personne constitue
procedural fairness amounting to a denial of natu- une atteinte `a l’équité procédurale qui ´equivaut à
ral justice and resulting in an abuse of process. The un d´eni de justice naturelle et qui entraˆıne un abus
question is whether one can look to the psycholog- de proc´edure. Il s’agit de savoir si, aux fins de
ical and sociological harm caused by the delay d´eterminer s’il y a eu d´eni de justice naturelle, on
rather than merely to the procedural or legal effect, peut tenir compte du pr´ejudice psychologique et
namely, whether the ability to make full answer sociologique caus´e par le d´elai et non seulement de
and defence has been compromised, to determine l’incidence proc´edurale ou juridique, c’est-`a-dire
whether there has been a denial of natural justice. de la question de savoir si la capacit´e de présenter
This issue is a difficult one and there is no clear une d´efense pleine et enti`ere a été compromise.
authority in this area. Cette question est difficile et il n’y a aucune juris-

prudence claire en la mati`ere.

In cases where the Charter was held not to108 Dans les affaires o`u ils ont jugé que la Charte ne
apply, most courts and tribunals did not go further s’appliquait pas, la plupart des tribunaux judi-
to decide whether the stress and stigma resulting ciaires et des tribunaux administratifs ne sont pas
from an unacceptable delay were so significant as all´es jusqu’à déterminer si le stress et la stigmati-
to amount to an abuse of process. On the other sation d´ecoulant d’un d´elai inacceptable ´etaient
hand, where courts did go further, they most often importants au point de constituer un abus de proc´e-
adopted a narrow approach to the principles of nat- dure. Par contre, les tribunaux judiciaires qui l’ont
ural justice. For example, in Nisbett, supra, the fait ont le plus souvent interpr´eté de mani`ere res-
Manitoba Court of Appeal concluded that delay trictive les principes de justice naturelle. Par
may amount to an abuse of process that the law exemple, dans l’arrˆet Nisbett, précité, la Cour d’ap-
will remedy only where “on the record there has pel du Manitoba a conclu que le d´elai peut consti-
been demonstrated evidence of prejudice of suffi- tuer un abus de proc´edure auquel la loi ne rem´edie
cient magnitude to impact on the fairness of the que si, [TRADUCTION] «d’après le dossier, il a ´eté
hearing” (p. 757). In Canadian Airlines, supra, the établi que le pr´ejudice subi est assez important
Federal Court of Appeal followed Nisbett, con- pour nuire `a l’équité de l’audience» (p. 757). Dans
cluding that the prejudice must be such “as toLignes aériennes Canadien, précité, la Cour d’ap-
deprive a party of his right to a full and complete pel f´edérale a suivi l’arrˆet Nisbett et a conclu que
defence” (p. 641). In the case at bar, Lowry J. for le pr´ejudice doit être tel «qu’il prive une partie de
the British Columbia Supreme Court, found that son droit `a une d´efense pleine et enti`ere» (p. 641).
unless there was prejudice to hearing fairness, the S’exprimant en l’esp`ece au nom de la Cour
type of personal hardship and psychological suprˆeme de la Colombie-Britannique, le juge
prejudice suffered by Mr. Blencoe could not give Lowry a conclu que, `a moins qu’une atteinte ne
rise to a breach of natural justice (at para. 31): soit port´ee à l’équité de l’audience, les difficult´es

personnelles que M. Blencoe a ´eprouvées et le pr´e-
judice psychologique qu’il a subi n’´etaient pas de
nature à donner naissance `a un déni de justice
naturelle (au par. 31):

20
00

 S
C

C
 4

4 
(C

an
LI

I)



[2000] 2 R.C.S. 371BLENCOE c. C.-B. (HUMAN RIGHTS COMMISSION) Le juge Bastarache

. . . it cannot be said that the personal hardship [TRADUCTION] . . . on ne peut pas dire que les difficult´es
Mr. Blencoe has suffered, albeit protracted by the time personnelles que M. Blencoe a ´eprouvées, mˆeme si elles
the administrative process has taken, gives rise to any se sont prolong´ees à cause de la longueur du processus
Charter considerations. To my mind, it then becomes administratif, font intervenir des consid´erations fond´ees
difficult to see how it can nonetheless be said to be a sur la Charte. Il est alors difficile, `a mon sens, de voir
prejudice giving rise to a denial of natural justice. If it comment on peut n´eanmoins dire qu’elles constituent un
were, there would have been no need for the Kodellas préjudice qui donne naissance `a un déni de justice natu-
court to resort to section 7 of the Charter. And, having relle. Si c’´etait le cas, la cour, dans l’affaire Kodellas,
rejected the applicability of section 7, the Nisbett court n’aurait pas eu besoin de recourir `a l’art. 7 de la Charte.
would have been bound to consider whether the per- Et, apr`es avoir écarté la possibilité d’appliquer l’art. 7,
sonal hardship in that case constituted a prejudice that la cour, dans Nisbett, aurait été tenue d’examiner si les
supported the prerogative relief sought. difficult´es personnelles dans cette affaire constituaient

un préjudice justifiant la d´elivrance du bref de pr´eroga-
tive demand´e.

However, courts and tribunals have also referred 109Cependant, les tribunaux judiciaires et les tribu-
to other types of prejudice than trial fairness, hold- naux administratifs ont aussi mentionn´e d’autres
ing that, where a commission or tribunal has types de pr´ejudice que l’atteinte `a l’équité du pro-
abused its process to the detriment of an individ- c`es et ont statu´e que, dans le cas o`u une commis-
ual, a court has the discretion to grant a remedy. sion ou un tribunal administratif abuse de sa proc´e-
For example, in Stefani v. College of Dental Sur- dure au d´etriment d’une personne, un tribunal
geons (British Columbia) (1996), 44 Admin. L.R. judiciaire a le pouvoir discr´etionnaire d’accorder
(2d) 122 (B.C.S.C.), a variety of effects on the un redressement. Par exemple, dans Stefani c. Col-
petitioner were examined, including a cloud overlege of Dental Surgeons (British Columbia)
his professional reputation resulting from a delay (1996), 44 Admin. L.R. (2d) 122 (C.S.C.-B.),
of two years and three months between the receipt diverses r´epercussions sur le requ´erant ont ´eté exa-
of the complaint and the inspection, and an addi- min´ees, y compris l’atteinte `a sa réputation profes-
tional six- or seven-month delay which followed. sionnelle qui r´esultait du d´elai de deux ans et trois
However, the delay in that case had also resulted mois ´ecoulé entre le d´epôt de la plainte et le d´ebut
in an inability for the petitioner to have a fair de l’inspection, et du d´elai supplémentaire de six
hearing. ou sept mois qui a suivi. Toutefois, le d´elai écoulé

dans cette affaire avait ´egalement eu pour effet
d’empêcher le requ´erant d’obtenir une audience
équitable.

We have also been referred to the case of Brown 110On nous a aussi mentionn´e la décision Brown c.
v. Assn. of Professional Engineers and Geoscien- Assn. of Professional Engineers and Geoscientists
tists of British Columbia, [1994] B.C.J. No. 2037 of British Columbia, [1994] B.C.J. No. 2037 (QL),
(QL), where the British Columbia Supreme Court o`u la Cour suprˆeme de la Colombie-Britannique a
referred to the petitioner’s right to a fair trial hav- d´ecidé qu’il y avait eu atteinte `a la réputation du
ing been jeopardized as well as the petitioner suf- requ´erant et `a son droit `a un proc`es équitable. Dans
fering harm to his reputation. In Brown, it took cette affaire, trois ans s’´etaient écoulés entre le
three years to serve the petitioner with notice of d´epôt des plaintes et la signification d’un avis
the inquiry after receiving the complaints. The d’enquˆete au requ´erant. Le d´elai écoulé n’était
delays were in no part caused by the petitioner. aucunement imputable `a ce dernier.

In Misra, supra, a college disciplinary board 111Dans Misra, précité, le comité de discipline d’un
elected to await the completion of criminal pro- ordre avait d´ecidé d’attendre la fin des proc´edures
ceedings against Misra, while suspending him criminelles engag´ees contre M. Misra et, dans l’in-
from the practice of medicine in the interim five- tervalle, de lui retirer son permis d’exercer la
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year period. After five years, the criminal proceed- m´edecine. Les proc´edures criminelles ont ´eté aban-
ings were abandoned and the board council donn´ees au bout de cinq ans et le comit´e a décidé
decided to hold a hearing. Sherstobitoff J.A. held de tenir une audience. Le juge Sherstobitoff a con-
for the court that (at p. 490): clu ce qui suit, au nom de la cour (`a la p. 490):

The concept of natural justice or procedural fairness [TRADUCTION] La notion de justice naturelle ou
as outlined by Dickson J. in Martineau is broad enough d’´equité procédurale dont le juge Dickson fait ´etat dans
to encompass principles which, in other contexts, have l’arrˆet Martineau est assez large pour faire obstacle `a ce
been termed abuse of discretion or abuse of process que l’on a qualifi´e, dans d’autres contextes, d’abus de
because of delay and related matters. A court, in exer- pouvoir discr´etionnaire ou d’abus de proc´edure caus´e
cising its supervisory function over an administrative par un d´elai et d’autres ´eléments connexes. En exer¸cant
tribunal is entitled to prohibit abuse of that tribunal’s son rˆole de surveillance d’un tribunal administratif, une
process in cases of unfairness or oppression caused or cour de justice peut interdire que l’on abuse de la proc´e-
contributed to by delay resulting in a denial of natural dure de ce tribunal dans les cas o`u il y a iniquité ou
justice. oppression imputable en totalit´e ou en partie `a un délai

qui entraˆıne un déni de justice naturelle.

The Court of Appeal found that Misra’s ability112 La Cour d’appel a conclu que la capacit´e de
to defend himself would likely be impaired and M. Misra de se d´efendre serait vraisemblablement
that he had already been punished by virtue of the compromise et que sa suspension de cinq ans avait
five-year suspension (at pp. 492-93). It is clear, d´ejà eu pour effet de le punir (aux pp. 492 et 493).
however, that in Misra the court felt that it is only Cependant, il est clair que, dans l’affaire Misra, la
in exceptional cases that delay will amount to Cour d’appel a jug´e qu’un délai ne constitue une
unfairness. Moreover, in Misra, an essential part of iniquit´e que dans des cas exceptionnels. De plus,
the prejudice suffered was the result of the lengthy dans cette affaire, un ´elément essentiel du pr´eju-
suspension. Finally, the court also concluded that dice subi d´ecoulait de la dur´ee prolong´ee de la sus-
there was prejudice to Misra’s right to a fair hear- pension. Enfin, la cour a aussi conclu que le d´elai
ing due to the passage of a five-year period. de cinq ans avait port´e atteinte au droit de

M. Misra à la tenue d’une audience ´equitable.

In Ratzlaff v. British Columbia (Medical Ser-113 Dans l’arrêt Ratzlaff c. British Columbia (Medi-
vices Commission) (1996), 17 B.C.L.R. (3d) 336, cal Services Commission) (1996), 17 B.C.L.R. (3d)
Hollinrake J.A. for the British Columbia Court of 336, le juge Hollinrake de la Cour d’appel de la
Appeal agreed with the appellant that, “where the Colombie-Britannique a convenu avec l’appelant
delay is so egregious that it amounts to an abuse of que [TRADUCTION] «lorsque le d´elai est énorme au
power or can be said to be oppressive, the fact that point de constituer un abus de pouvoir ou de pou-
the hearing itself will be a fair one is of little or no voir ˆetre qualifié d’oppressif, le fait que l’audience
consequence” (para. 19). At issue in Ratzlaff was a elle-mˆeme sera ´equitable importe peu ou pas du
lengthy delay in processing disciplinary charges tout» (par. 19). Dans cette affaire, un long d´elai
against a physician that had affected how the phy- dans le traitement des accusations d’infraction dis-
sician arranged his finances. In not restricting ciplinaire port´ees contre un m´edecin avait eu une
abuse of process to procedural unfairness, incidence sur la planification financi`ere de ce der-
Hollinrake J.A. stated, at paras. 22-23: nier. En s’abstenant de limiter l’abus de proc´edure

à l’iniquité procédurale, le juge Hollinrake a
affirmé ceci, aux par. 22 et 23:

Abuse of power is a broader notion, akin to oppression. [TRADUCTION] La notion d’abus de pouvoir est large et
It encompasses procedural unfairness, conduct s’apparente `a l’oppression. Elle englobe l’iniquit´e pro-
equivalent to breach of contract or of representation, c´edurale, la conduite ´equivalant `a la rupture d’un contrat
and, in my view, unjust delay. I should add that not all ou `a une fausse d´eclaration et, `a mon avis, le d´elai injus-
lengthy delays are unjust; regard must be had to the tifi´e. J’ajouterais que tous les d´elais ne sont pas injusti-
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causes of delay, and to resulting reasonable changes of fi´es; il faut tenir compte des causes du d´elai ainsi que
position. des changements raisonnables de situation qui en ont

résulté.

Where a party in the position of the appellant relies Lorsqu’une partie qui se trouve dans la situation de
on delay as amounting to an abuse of power it is incum- l’appelant soutient qu’un d´elai constitue un abus de pou-
bent on that party to demonstrate a resulting change of voir, il lui incombe de prouver qu’il en a r´esulté un
position. In my opinion, the very fact that the appellant changement de situation. Selon moi, le fait mˆeme que
continued with his practice as he did and throughout the l’appelant a continu´e d’exercer sa profession pendant
whole period of time in issue is sufficient to establish toute la p´eriode en cause suffit pour ´etablir un tel chan-
such a change of position. gement de situation.

Ratzlaff differs from the case at bar in that the 114L’arrêt Ratzlaff diffère de la pr´esente affaire du
physician carried on his practice thinking that his fait que le m´edecin avait continu´e d’exercer sa
problems were behind him. He had even retired profession en pensant que ses probl`emes ´etaient
thinking that his billing disputes were over. More- r´eglés. Il avait mˆeme pris sa retraite en croyant que
over, the chambers judge found that the physician ses litiges en mati`ere de facturation ´etaient ter-
had literally requested that action be taken but that min´es. En outre, le juge en chambre a conclu que
it was three years before the Commission even le m´edecin avait express´ement demand´e que des
communicated with him (para. 11). In all, it had mesures soient prises, mais que trois ann´ees
been seven years before the physician had received s’´etaient écoulées avant mˆeme que la commission
a hearing notice. communique avec lui (au par. 11). En tout, sept

années s’étaient écoulées avant que le m´edecin
reçoive un avis d’audience.

I would be prepared to recognize that unaccept- 115Je serais dispos´e à reconnaˆıtre qu’un délai inac-
able delay may amount to an abuse of process in ceptable peut constituer un abus de proc´edure dans
certain circumstances even where the fairness of certaines circonstances, mˆeme lorsque l’´equité de
the hearing has not been compromised. Where l’audience n’a pas ´eté compromise. Dans le cas o`u
inordinate delay has directly caused significant un d´elai excessif a caus´e directement un pr´ejudice
psychological harm to a person, or attached a psychologique important `a une personne ou
stigma to a person’s reputation, such that the entach´e sa réputation au point de d´econsidérer le
human rights system would be brought into disre- r´egime de protection des droits de la personne, le
pute, such prejudice may be sufficient to constitute pr´ejudice subi peut ˆetre suffisant pour constituer un
an abuse of process. The doctrine of abuse of pro- abus de proc´edure. L’abus de proc´edure ne s’en-
cess is not limited to acts giving rise to an unfair tend pas que d’un acte qui donne lieu `a une
hearing; there may be cases of abuse of process for audience in´equitable et il peut englober d’autres
other than evidentiary reasons brought about by cas que celui o`u le délai cause des difficult´es sur le
delay. It must however be emphasized that few plan de la preuve. Il faut toutefois souligner que
lengthy delays will meet this threshold. I caution rares sont les longs d´elais qui satisfont `a ce critère
that in cases where there is no prejudice to hearing pr´eliminaire. Ainsi, pour constituer un abus de pro-
fairness, the delay must be clearly unacceptable c´edure dans les cas o`u il n’y a aucune atteinte `a
and have directly caused a significant prejudice to l’´equité de l’audience, le d´elai doit être manifeste-
amount to an abuse of process. It must be a delay ment inacceptable et avoir directement caus´e un
that would, in the circumstances of the case, bring pr´ejudice important. Il doit s’agir d’un d´elai qui,
the human rights system into disrepute. The diffi- dans les circonstances de l’affaire, d´econsidérerait
cult question before us is in deciding what is an le r´egime de protection des droits de la personne.
“unacceptable delay” that amounts to an abuse of La question difficile dont nous sommes saisis est
process. de savoir quel «d´elai inacceptable» constitue un

abus de proc´edure.
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(c) Abuse of Process — Principles c) Abus de proc´edure — Principes

The respondent’s case is that there has been an116 L’intim é soutient que, vu qu’il a ´eté tellement
unacceptable delay in the administrative process l´esé par le d´elai inacceptable dans le processus
which has caused him to be prejudiced by the administratif et par la stigmatisation qui en a
stigma attached to the two Complaints to an extent d´ecoulé par suite des deux plaintes port´ees contre
that justifies the process being terminated now. lui, l’arrˆet des proc´edures est maintenant justifi´e.
Abuse of process is a common law principle L’abus de proc´edure est une notion de common
invoked principally to stay proceedings where to law qui est invoqu´ee principalement pour mettre
allow them to continue would be oppressive. As fin `a des proc´edures lorsqu’il serait oppressif de
stated by Brown and Evans, supra, at pp. 9-71 and permettre leur continuation. Comme l’ont affirm´e
9-72: Brown et Evans, op. cit., aux pp. 9-71 et 9-72:

The stringency of the requirements for showing that [TRADUCTION] La rigueur de l’exigence de d´emontrer
delay constitutes a breach of fairness would seem to be que le d´elai constitue un manquement `a l’obligation
due, at least in part, to the drastic nature of the only d’agir ´equitablement semblerait attribuable, du moins en
appropriate remedy. Unlike other instances of proce- partie, `a la nature radicale du seul redressement appro-
dural unfairness where it is open to a court to remit the pri´e. Contrairement `a d’autres cas d’iniquit´e procédurale
matter for redetermination in a procedurally fair man- o`u la cour peut renvoyer l’affaire pour qu’elle soit tran-
ner, the remedy for undue delay will usually be to pre- ch´ee à nouveau d’une mani`ere équitable sur le plan de la
vent the tribunal from exercising its legislative author- proc´edure, le redressement pr´evu en cas de d´elai injusti-
ity, either by prohibiting it from proceeding with the fi´e consiste g´enéralement `a empêcher le tribunal admi-
hearing, or by quashing the resulting decision. [Empha- nistratif d’exercer le pouvoir qu’il tient de la loi, soit en
sis added.] lui interdisant de tenir l’audience, soit en annulant la

décision rendue `a l’issue de celle-ci. [Je souligne.]

In the context of a breach of s. 11(b) of the117 Dans le contexte d’une violation de l’al. 11b) de
Charter, a stay has been found to constitute the la Charte, l’arrêt des proc´edures a ´eté consid´eré
only possible remedy (R. v. Askov, [1990] 2 S.C.R. comme ´etant la seule r´eparation possible (R. c.
1199). The respondent asked for the same remedyAskov, [1990] 2 R.C.S. 1199). L’intim´e a demand´e
in his administrative law proceedings before la mˆeme réparation dans le cadre de ses proc´edures
Lowry J. There is, however, no support for the en mati`ere de droit administratif devant le juge
notion that a stay is the only remedy available in Lowry. Cependant, rien ne justifie l’id´ee que l’ar-
administrative law proceedings. A stay accords rˆet des proc´edures est la seule r´eparation possible
very little importance to the interest of implement- dans des proc´edures en mati`ere de droit adminis-
ing the Human Rights Code and giving effect to tratif. Lorsqu’on ordonne un arrˆet des proc´edures,
the complainants’ rights to have their cases heard. on accorde tr`es peu d’importance `a l’intérêt qu’il y
Other remedies are available for abuse of process. a `a appliquer le Human Righs Code et à faire res-
Where a respondent asks for a stay, he or she will pecter le droit du plaignant d’ˆetre entendu.
have to bear a heavy burden. The discussion that D’autres r´eparations peuvent ˆetre accord´ees dans le
follows often links abuse of process and the rem- cas d’un abus de proc´edure. La personne faisant
edy of a stay because the stay, as I have said, is the l’objet d’une plainte qui demande l’arrˆet des pro-
only applicable remedy in the context of a s. 11(b) cédures doit s’acquitter d’un lourd fardeau de
application. Nevertheless, I wish to underline that preuve. L’analyse qui suit lie souvent abus de pro-
my inquiry here is directed only at the determina- c´edure et arrˆet des proc´edures parce que ce dernier
tion of the existence of an abuse of process on the est, comme je l’ai dit, la seule r´eparation possible
facts of this case. dans le contexte de l’application de l’al. 11b). Je

tiens néanmoins `a souligner que mon examen ici
ne vise qu’à déterminer s’il y a eu abus de proc´e-
dure d’après les faits de la pr´esente affaire.
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In R. v. Jewitt, [1985] 2 S.C.R. 128, this Court 118Dans l’arrêt R. c. Jewitt, [1985] 2 R.C.S. 128,
unanimously affirmed that the doctrine of abuse of notre Cour a confirm´e à l’unanimité la possibilité
process was available in criminal proceedings. In d’appliquer la r`egle de l’abus de proc´edure en
so doing, and as professed by L’Heureux-Dub´e J. matière criminelle. Ce faisant, et comme l’a dit le
in R. v. Power, [1994] 1 S.C.R. 601, at p. 613, the juge L’Heureux-Dub´e dans R. c. Power, [1994] 1
Court borrowed the comments of Dubin J.A. in R. R.C.S. 601, aux pp. 613 et 614, notre Cour a repris
v. Young (1984), 40 C.R. (3d) 289 (Ont. C.A.), in les observations du juge Dubin dans R. c. Young
describing the abuse of process doctrine, stating (1984), 40 C.R. (3d) 289 (C.A. Ont.), pour d´ecrire
that a stay of proceedings should be granted where la r`egle de l’abus de proc´edure, en affirmant que
“compelling an accused to stand trial would violate l’arrˆet des proc´edures devrait ˆetre ordonn´e lorsque
those fundamental principles of justice which «forcer le pr´evenu à subir son proc`es violerait les
underlie the community’s sense of fair play and principes de justice fondamentaux qui sous-tendent
decency” or where the proceedings are “oppressive le sens du franc-jeu et de la d´ecence qu’a la
or vexatious”. The Court also adopted the Ontario soci´eté» ou lorsque la proc´edure est «oppressive
Court of Appeal’s warning in Young that this is a ou vexatoire». La Cour a ´egalement fait sienne la
power which can be exercised only in the “clearest mise en garde de la Cour d’appel de l’Ontario dans
of cases” (p. 614). This was reiterated on manyYoung, selon laquelle il s’agit d’un pouvoir qui ne
occasions by this Court (see, for example, R. v. peut être exerc´e que dans les «cas les plus manifes-
Potvin, [1993] 2 S.C.R. 880; R. v. Scott, [1990] 3 tes» (p. 614). Notre Cour a r´eitéré cela à maintes
S.C.R. 979; Power, supra). reprises (voir, par exemple, R. c. Potvin, [1993] 2

R.C.S. 880; R. c. Scott, [1990] 3 R.C.S. 979;
Power, précité).

In R. v. Conway, [1989] 1 S.C.R. 1659, at 119Dans R. c. Conway, [1989] 1 R.C.S. 1659, `a la
p. 1667, L’Heureux-Dub´e J. explained the underly- p. 1667, le juge L’Heureux-Dub´e a expliqu´e ainsi
ing purpose of the doctrine of abuse of process as la fin qui sous-tend la r`egle ou doctrine de l’abus
follows: de proc´edure:

Under the doctrine of abuse of process, the unfair or Suivant la doctrine de l’abus de proc´edure, le traite-
oppressive treatment of an appellant disentitles the ment injuste ou oppressif d’un accus´e prive le minist`ere
Crown to carry on with the prosecution of the charge. public du droit de continuer les poursuites relatives `a
The prosecution is set aside, not on the merits (see l’accusation. Les poursuites sont suspendues, non `a la
Jewitt, supra, at p. 148), but because it is tainted to such suite d’une d´ecision sur le fond (voir Jewitt, précité, à la
a degree that to allow it to proceed would tarnish the p. 148), mais parce qu’elles sont `a ce point vici´ees que
integrity of the court. The doctrine is one of the safe- leur permettre de suivre leur cours compromettrait l’in-
guards designed to ensure “that the repression of crime t´egrité du tribunal. Cette doctrine est l’une des garanties
through the conviction of the guilty is done in a way destin´ees à assurer «que la r´epression du crime par la
which reflects our fundamental values as a society” condamnation du coupable se fait d’une fa¸con qui
(Rothman v. The Queen, [1981] 1 S.C.R. 640, at p. 689, refl`ete nos valeurs fondamentales en tant que soci´eté»
per Lamer J.) It acknowledges that courts must have the (Rothman c. La Reine, [1981] 1 R.C.S. 640, `a la p. 689,
respect and support of the community in order that the le juge Lamer). C’est l`a reconnaˆıtre que les tribunaux
administration of criminal justice may properly fulfil its doivent avoir le respect et le soutien de la collectivit´e
function. Consequently, where the affront to fair play pour que l’administration de la justice criminelle puisse
and decency is disproportionate to the societal interest ad´equatement remplir sa fonction. Par cons´equent, lors-
in the effective prosecution of criminal cases, then the que l’atteinte au franc-jeu et `a la décence est dispropor-
administration of justice is best served by staying the tionn´ee à l’intérêt de la soci´eté d’assurer que les infrac-
proceedings. [Emphasis added.] tions criminelles soient efficacement poursuivies,

l’administration de la justice est mieux servie par l’arrˆet
des proc´edures. [Je souligne.]
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In order to find an abuse of process, the court120 Pour conclure qu’il y a eu abus de proc´edure, la
must be satisfied that, “the damage to the public cour doit ˆetre convaincue que [TRADUCTION] «le
interest in the fairness of the administrative pro- pr´ejudice qui serait caus´e à l’intérêt du public dans
cess should the proceeding go ahead would exceed l’´equité du processus administratif, si les proc´e-
the harm to the public interest in the enforcement dures suivaient leur cours, exc´ederait celui qui
of the legislation if the proceedings were halted” serait caus´e à l’intérêt du public dans l’application
(Brown and Evans, supra, at p. 9-68). According de la loi, s’il ´etait mis fin à ces proc´edures»
to L’Heureux-Dubé J. in Power, supra, at p. 616, (Brown et Evans, op. cit., à la p. 9-68). Le juge
“abuse of process” has been characterized in the L’Heureux-Dub´e affirme dans Power, précité, à la
jurisprudence as a process tainted to such a degree p. 616, que, d’apr`es la jurisprudence, il y a «abus
that it amounts to one of the clearest of cases. In de proc´edure» lorsque la situation est `a ce point
my opinion, this would apply equally to abuse of vici´ee qu’elle constitue l’un des cas les plus mani-
process in administrative proceedings. For there to festes. À mon sens, cela s’appliquerait autant `a
be abuse of process, the proceedings must, in the l’abus de proc´edure en mati`ere administrative.
words of L’Heureux-Dub´e J., be “unfair to the Pour reprendre les termes employ´es par le juge
point that they are contrary to the interests of jus- L’Heureux-Dub´e, il y a abus de proc´edure lorsque
tice” (p. 616). “Cases of this nature will be les proc´edures sont «injustes au point qu’elles sont
extremely rare” (Power, supra, at p. 616). In the contraires `a l’intérêt de la justice» (p. 616). «Les
administrative context, there may be abuse of pro- cas de cette nature seront toutefois extrˆemement
cess where conduct is equally oppressive. rares» (Power, précité, à la p. 616). Dans le con-

texte administratif, il peut y avoir abus de proc´e-
dure lorsque la conduite est tout aussi oppressive.

(d) Was the Delay Unacceptable? d) Le d´elai écoulé était-il inacceptable?

To constitute a breach of the duty of fairness, the121 Pour qu’il y ait manquement `a l’obligation
delay must have been unreasonable or inordinate d’agir ´equitablement, le d´elai doit être déraisonna-
(Brown and Evans, supra, at p. 9-68). There is no ble ou excessif (Brown et Evans, op. cit., à la
abuse of process by delay per se. The respondent p. 9-68). Le d´elai ne constitue pas en soi un abus
must demonstrate that the delay was unacceptable de proc´edure. La personne vis´ee par des proc´e-
to the point of being so oppressive as to taint the dures doit ´etablir que le d´elai était inacceptable au
proceedings. While I am prepared to accept that point d’ˆetre oppressif et de vicier les proc´edures en
the stress and stigma resulting from an inordinate cause. Bien que je sois dispos´e à reconnaˆıtre que le
delay may contribute to an abuse of process, I am stress et la stigmatisation r´esultant d’un d´elai
not convinced that the delay in this case was “inor- excessif peuvent entraˆıner un abus de proc´edure, je
dinate”. ne suis pas convaincu que le d´elai écoulé en l’es-

pèce était «excessif».

The determination of whether a delay has122 La question de savoir si un d´elai est devenu
become inordinate depends on the nature of the excessif d´epend de la nature de l’affaire et de sa
case and its complexity, the facts and issues, the complexit´e, des faits et des questions en litige, de
purpose and nature of the proceedings, whether the l’objet et de la nature des proc´edures, de la ques-
respondent contributed to the delay or waived the tion de savoir si la personne vis´ee par les proc´e-
delay, and other circumstances of the case. As pre- dures a contribu´e ou renonc´e au délai, et d’autres
viously mentioned, the determination of whether a circonstances de l’affaire. Comme nous l’avons vu,
delay is inordinate is not based on the length of the la question de savoir si un d´elai est excessif et s’il
delay alone, but on contextual factors, including est susceptible de heurter le sens de l’´equité de la
the nature of the various rights at stake in the pro- collectivit´e dépend non pas uniquement de la lon-
ceedings, in the attempt to determine whether the gueur de ce d´elai, mais de facteurs contextuels,
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community’s sense of fairness would be offended dont la nature des diff´erents droits en jeu dans les
by the delay. proc´edures.

With respect to the actual length of the delay in 123En ce qui concerne la longueur du d´elai en l’es-
this case and whether it had been “unacceptable”, p`ece et la question de savoir si elle est «inaccepta-
Lowry J. noted that, unlike the cases to which he ble», le juge Lowry a fait remarquer que, contraire-
had been referred, there was no extended period ment aux affaires qui lui ont ´eté mentionn´ees, il
without any activity in the processing of the Com- n’y avait pas eu de p´eriode prolong´ee d’inactivité
plaints from receipt to referral, except for an inex- dans le traitement des plaintes entre leur d´epôt et
plicable five-month period of inaction from April leur renvoi au Tribunal, `a l’exception d’une
10, 1996, when the respondent provided his sub- p´eriode inexplicable de cinq mois d’inactivit´e
stantive response to the Complaints, to September comprise entre le 10 avril 1996, date `a laquelle
6, 1996, when human rights officers were assigned l’intim´e a répondu aux plaintes sur le fond, et le 6
to investigate the Complaints. The Commission’s septembre 1996, date `a laquelle des agents des
counsel provided no explanation or excuses for droits de la personne ont ´eté charg´es d’enquˆeter sur
this five-month gap at the oral hearing. However, les plaintes. À l’audience, l’avocat de la Commis-
according to a letter to the complainant and the sion n’a fourni aucune explication ni aucune
respondent dated March 6, 1996, the Council excuse au sujet de cet intervalle de cinq mois. Tou-
referred to a period of “adjustment” where investi- tefois, dans une lettre dat´ee du 6 mars 1996 et
gative resources were being transferred from the adress´ee à la plaignante et `a l’intimé, le Conseil a
Employment Standards Branch to the Council and parl´e d’une période d’«ajustement» pendant
that from then on the Council was to conduct its laquelle des enquˆeteurs de la division des normes
own investigations. This letter also stated that d’emploi avaient ´eté mutés chez lui pour qu’il
some investigations would be commenced prior to m`ene dor´enavant ses propres enquˆetes. La lettre
April 1, 1996, beginning with those complaints pr´ecisait également que certaines enquˆetes d´ebute-
that had experienced the longest delays. The Coun- raient avant le 1er avril 1996 et que la priorit´e
cil stated that it appreciated the parties’ patience in serait accord´ee aux plaintes dont l’examen avait le
waiting to be notified as to when the investigation plus tard´e. Le Conseil remerciait les parties de la
would begin. Lowry J. found that, other than dur- patience dont elles feraient preuve en attendant
ing this five-month period, communication had d’ˆetre informées de l’ouverture de l’enquˆete. Le
been ongoing between the Council, solicitors and juge Lowry a conclu que, en dehors de cette
complainants, and the respondent had not been p´eriode de cinq mois, la communication avait ´eté
ignored. There had been a continuous dialogue constante entre la Commission, les avocats et les
between the parties (at para. 39). plaignantes, et que l’intim´e n’avait pas ´eté tenu à

l’ écart. Le dialogue s’´etait poursuivi de fa¸con inin-
terrompue entre les parties (au par. 39).

With respect to calculating the delay, Lowry J. 124Au sujet du calcul du d´elai, le juge Lowry a con-
found that the only time that could be considered clu que seule la p´eriode comprise entre le d´epôt de
for the delay was between the filing of the Com- la plainte et la fin de l’enquˆete, en juillet, pouvait
plaint to the end of the investigation process, in ˆetre prise en consid´eration. Il a dit qu’on ne pou-
July. He stated that the Tribunal could not be criti- vait reprocher au Tribunal de ne pas avoir fix´e des
cized for not setting the hearing dates earlier as the dates d’audience plus rapproch´ees, étant donn´e que
respondent did not press for earlier dates, did not l’intim´e ne lui avait pas demand´e de le faire, qu’il
question the fixed dates and cancelled the pre- n’avait pas contest´e les dates fix´ees ni annul´e la
hearing conference. While the respondent did at conf´erence pr´eparatoire `a l’audience. Mˆeme si, `a
one point inquire as to whether one of the Com- un moment donn´e, l’intimé M. Blencoe s’´etait
plaints could be set for hearing without investiga- enquis de la possibilit´e de faire inscrire au rˆole
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tion, this would have required a concession that l’une des plaintes sans qu’une enquˆete n’ait lieu, il
there was sufficient evidence to warrant a hearing, aurait fallu qu’il reconnaisse que la preuve ´etait
a concession which Mr. Blencoe was not prepared suffisante pour justifier la tenue d’une audience, ce
to make. Following Lowry J.’s reasoning, the qu’il n’´etait pas dispos´e à faire. Selon le raisonne-
delay would be computed until July 1997, thus ment du juge Lowry, le d´elai serait calcul´e jus-
reducing the delay from 32 months to 24 months. qu’en juillet 1997, de sorte qu’il passerait de 32

mois à 24 mois.

During those 24 months, the Commission also125 Au cours de ces 24 mois, la Commission a ´ega-
had to deal with a challenge by the respondent as lement ´eté saisie d’une contestation de l’intim´e
to the lateness of the Complaints and his accusa- fond´ee sur le caract`ere tardif des plaintes, et de son
tion that the Complaints were in bad faith. The argument que ces plaintes avaient ´eté portées de
respondent refused to respond to the allegations mauvaise foi. Il refusait de r´epondre aux all´ega-
until this determination was made. As a result, the tions jusqu’`a ce que l’on ait statu´e sur ces points.
process was delayed for some eight months. The Le processus a donc ´eté retard´e d’environ huit
respondent was perfectly entitled to bring forward mois. L’intim´e avait parfaitement le droit d’all´e-
allegations of bad faith and to question the timeli- guer la mauvaise foi et le non-respect du d´elai
ness of the Complaints. However, the Commission imparti pour porter plainte. Cependant, la Com-
should not be held responsible for contributing to mission ne devrait pas ˆetre tenue responsable
this part of the delay. In this regard, Lowry J. d’avoir contribu´e à cette partie du d´elai. Voici ce
stated (at para. 42): que le juge Lowry a dit `a ce sujet (au par. 42):

It is not suggested that Mr. Blencoe was not entitled to [TRADUCTION] On n’affirme pas que M. Blencoe n’avait
challenge the complaints, as he did at the outset, but pas le droit de contester les plaintes comme il l’a fait au
having done so, and having been unsuccessful, it is not d´epart, mais j’estime qu’il ne peut pas, apr`es avoir
in my view open to him now to claim that the events of exerc´e ce droit en vain, pr´etendre maintenant que les
the eight months elapsed contributed to an unacceptable ´evénements qui sont survenus pendant les huit mois qui
delay. se sont ´ecoulés ont contribu´e à l’écoulement d’un d´elai

inacceptable.

Thus, while the respondent was entitled to take the Donc, mˆeme si l’intimé avait le droit de faire les
steps he did, the Court of Appeal wrongly consid- d´emarches qu’il a faites, la Cour d’appel a eu tort
ered the delay attributable to the aforementioned de tenir compte du d´elai attribuable aux contesta-
challenges in computing the delay caused by the tions susmentionn´ees pour calculer le d´elai imputa-
Commission. Clearly much of this delay resulted ble `a la Commission. Il est clair que ce d´elai
from the respondent’s actions, though there appear r´esulte en bonne partie des actes de l’intim´e,
to be other delays caused by the Commission. As quoique la Commission semble avoir eu par ail-
expressed by Lambert J.A., at para. 29, some of the leurs sa part de responsabilit´e. Comme l’a dit le
delay was attributable to the Commission, some to juge Lambert, au par. 29, le d´elai était attribuable
the respondent, but very little of it was attributable en partie `a la Commission et en partie `a l’intimé,
to either of the two complainants — Ms. Schell or mais il l’´etait très peu `a l’une ou l’autre des deux
Ms. Willis. plaignantes, Mme Schell ou Mme Willis.

The arguments advanced by the parties before126 Les arguments que les parties ont avanc´es
us rely heavily on criminal judgments where delay devant nous s’appuient en grande partie sur des
was considered in the context of s. 11(b) or s. 7 of jugements en mati`ere criminelle o`u un délai était
the Charter. It must be kept in mind, as mentioned examin´e à la lumière de l’al. 11b) ou de l’art. 7 de
in paras. 93-95, that the human rights process of la Charte. Comme je l’ai mentionn´e aux par. 93 `a
receiving complaints, investigating them, deter- 95, il faut se rappeler que le processus consistant `a
mining whether they are substantial enough to recevoir des plaintes fond´ees sur les droits de la
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investigate and report and then to refer the matter personne, `a enquˆeter à leur sujet, `a déterminer si
to the Tribunal for hearing is a very different pro- elles justifient la tenue d’une enquˆete, à rédiger un
cess from the criminal process. The British rapport et `a renvoyer l’affaire au Tribunal pour
Columbia human rights process is designed to pro- qu’il l’entende est fort diff´erent du processus en
tect respondents by ensuring that cases are not mati`ere criminelle. Le processus en mati`ere de
adjudicated unless there is some basis for the droits de la personne qui a cours en Colombie-
claims to go forward and unless the issue cannot Britannique est con¸cu pour prot´eger les personnes
be disposed of prior to adjudication. Pursuant to qui font l’objet d’une plainte en assurant qu’une
s. 27 of the Human Rights Code, the Commission audience ne sera tenue que si la plainte a un mini-
may dismiss a complaint if, inter alia, it is brought mum de fondement et que si la question ne peut
too late, the acts alleged do not contravene the pas ˆetre réglée préalablement. Selon l’art. 27 du
Code, there is no reasonable basis for referring theHuman Rights Code, la Commission peut notam-
complaint to a hearing, if it does not appear to be ment rejeter une plainte si elle est pr´esentée tardi-
in the interest of the group bringing the complaint, vement, si les faits all´egués ne contreviennent pas
the complaint was filed for improper motives or if au Code, s’il n’y a aucun motif raisonnable de la
the complaint was made in bad faith. The Commis- renvoyer pour audience, si elle semble contraire
sion therefore performs a gatekeeping or screening aux int´erêts du groupe qui porte plainte ou encore
function, preventing those cases that are trivial or si elle a ´eté portée de mauvaise foi ou pour des
insubstantial from proceeding. There is also the motifs r´epréhensibles. La Commission exerce donc
goal of settlement through mediation which is une fonction de contrˆole ou de tri et empˆeche ainsi
lacking in the criminal context. The human rights les affaires frivoles ou sans fondement de suivre
process thus takes a great deal more time prior to leur cours. Il y a ´egalement l’objectif de r`eglement
referring a complaint to the Tribunal for hearing. par la m´ediation qui est absent du contexte du droit

criminel. Le processus en mati`ere de droits de la
personne qui pr´ecède le renvoi de la plainte au Tri-
bunal pour qu’il tienne une audience est donc
beaucoup plus long.

The principles of natural justice also require that 127Les principes de justice naturelle exigent en
both sides be given an opportunity to participate in outre que les deux parties puissent examiner les
reviewing documents at various stages in the pro- documents aux diff´erentes ´etapes du processus et
cess and to review the investigation report. The prendre connaissance du rapport d’enquˆete. Les
parties therefore have a chance to make submis- parties ont donc la possibilit´e de présenter des
sions before a referral is made to the Tribunal. observations avant que l’affaire soit renvoy´ee au
These steps in the process take time. Indeed, the Tribunal. Ces ´etapes allongent d’autant le proces-
Commission was under a statutory obligation to sus. En r´ealité, la Commission ´etait tenue par la loi
proceed as it did. The process itself was not chal- de proc´eder comme elle l’a fait. Le processus
lenged in this case. True, the Commission took comme tel n’a pas ´eté contest´e en l’esp`ece. Il est
longer than is desirable to process these Com- vrai que la Commission a pris plus de temps que ce
plaints. I am not condoning that. Nevertheless, qui est souhaitable pour traiter les plaintes, ce qui
McEachern C.J.B.C. has exaggerated in stating n’est pas excusable selon moi. Toutefois, le juge en
that “a week at the outside would have sufficed” to chef McEachern a exag´eré lorsqu’il a dit [TRADUC-
investigate these Complaints (para. 51). While theTION] «qu’il aurait suffi tout au plus d’une
case may not have been an extremely complicated semaine» pour enquˆeter sur ces plaintes (par. 51).
one, these stages are necessary for the protection Mˆeme s’il se peut que l’affaire n’ait pas ´eté extrê-

mement compliqu´ee, ces ´etapes sont n´ecessaires
pour assurer la protection de la personne qui fait
l’objet d’une plainte fond´ee sur les droits de la per-
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of the respondents in the context of the human sonne, lorsque vient le temps d’examiner cette
rights complaints system. plainte.

The Commission seems to have handled the128 La Commission semble avoir trait´e les plaintes
Complaints against Mr. Blencoe in the same man- port´ees contre M. Blencoe de la mˆeme mani`ere
ner as it handles all of its human rights complaints. qu’elle le fait pour toutes les autres plaintes fon-
The respondent argues that the Commission should d´ees sur les droits de la personne dont elle est sai-
have been sensitive to his particular needs and to sie. L’intim´e fait valoir qu’elle aurait dˆu tenir
have consequently expedited his Complaints on a compte de ses besoins particuliers et, par cons´e-
priority basis. However, as professed by Lowry J., quent, traiter en priorit´e les plaintes dont il faisait
there is, “little if anything in the record to suggest l’objet. Cependant, comme l’a affirm´e le juge
that Mr. Blencoe raised with the Commission any Lowry, [TRADUCTION] «il n’y a que peu ou pas
of the hardship he has suffered or that he sought to d’´eléments du dossier qui indiquent que
be afforded any priority on that basis” (para. 45). M. Blencoe a inform´e la Commission des diffi-

cultés qu’il éprouvait ou qu’il a demand´e qu’on lui
accorde la priorit´e pour ce motif» (par. 45).

In Kodellas, supra, the Saskatchewan Court of129 Dans Kodellas, précité, la Cour d’appel de la
Appeal held that the determination of whether the Saskatchewan a statu´e que l’exercice consistant `a
delay is unreasonable is, in part, a comparative one d´eterminer si un d´elai est d´eraisonnable est en par-
whereby one can compare the length of delay in tie comparatif, du fait qu’il permet de comparer la
the case at bar with the length of time normally dur´ee du d´elai dans l’affaire en cause au d´elai qui
taken for processing in the same jurisdiction and in est normalement n´ecessaire pour proc´eder dans le
other jurisdictions in Canada. While this factor has mˆeme ressort ou ailleurs au Canada. Bien que ce
limited weight, I would note that in this regard, on facteur ait une importance limit´ee, je tiens `a souli-
average, it takes the Canadian Human Rights Com- gner, `a cet égard, que la Commission canadienne
mission 27 months to resolve a complaint (J. des droits de la personne met en moyenne 27 mois
Simpson, “Human Rights Commission Mill Grinds `a régler une plainte (J. Simpson, «Human Rights
Slowly”, The Globe & Mail (October 1, 1998), Commission Mill Grinds Slowly», The Globe &
p. A18, as quoted in R. E. Hawkins, “ReputationalMail (1er octobre 1998), p. A18, cit´e dans R. E.
Review III: Delay, Disrepute and Human Rights Hawkins, «Reputational Review III: Delay, Disre-
Commissions” (2000), 25 Queen’s L.J. 599, at pute and Human Rights Commissions» (2000), 25
p. 600). In Ontario, the average length of com-Queen’s L.J. 599, à la p. 600). En Ontario, selon le
plaints, according to the Annual Report 1997-1998 Rapport annuel 1997-1998 de la Commission
of the Ontario Human Rights Commission (1998), ontarienne des droits de la personne (1998), à la
at p. 24, is 19.9 months. The respondent’s counsel p. 26, la dur´ee moyenne du traitement d’une
at the oral hearing quoted a report of the British plainte est de 19,9 mois. À l’audience, l’avocat de
Columbia Ministry where the average time to get l’intim´e a cité un rapport du minist`ere responsable
to a hearing in British Columbia is three years. en Colombie-Britannique selon lequel le d´elai

d’obtention d’une audience dans la province est en
moyenne de trois ans.

The delay in the case at bar should be compared130 Le délai écoulé en l’esp`ece devrait ˆetre compar´e
to that in analogous cases. In Nisbett, the sexual `a celui constat´e dans des affaires analogues. Dans
harassment complaint had been outstanding for l’affaire Nisbett, environ trois ann´ees s’étaient
approximately three years. In Canadian Airlines, écoulées depuis le d´epôt de la plainte de harc`ele-
there was a 50-month delay between the filing of ment sexuel. Dans l’affaire Lignes aériennes
the complaint and the appointment of an investiga-Canadien, 50 mois s’étaient écoulés entre le d´epôt
tor. In Stefani, there was a delay of two years and de la plainte et la d´esignation d’un enquˆeteur. Dans
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three months between the complaint and the l’affaire Stefani, deux ans et trois mois s’´etaient
inspection and an additional six- or seven-month ´ecoulés entre le d´epôt de la plainte et le d´ebut de
delay which followed. In Brown, a three-year l’inspection, `a quoi s’étaient ajout´es six ou sept
period had elapsed prior to serving the petitioner mois suppl´ementaires. Dans l’affaire Brown, trois
with notice of the inquiry. In Misra, there was a ann´ees s’étaient écoulées avant qu’un avis d’en-
five-year delay during which time Misra was sus- quˆete soit signifié au requ´erant. Dans l’affaire
pended from the practice of medicine. Finally, inMisra, un délai de cinq ans s’´etait écoulé, pendant
Ratzlaff, it had been seven years before the physi- lequel M. Misra s’´etait vu retirer son permis
cian received a hearing notice. d’exercer la m´edecine. Enfin, dans l’affaire

Ratzlaff, sept ans s’´etaient écoulés avant que le
médecin re¸coive un avis d’audience.

A review of the facts in this case demonstrates 131L’examen des faits en l’esp`ece démontre que,
that, unlike the aforementioned cases where there contrairement aux affaires susmentionn´ees o`u il y a
was complete inactivity for extremely lengthy eu des p´eriodes d’inactivit´e complète extrêmement
periods, the communication between the parties in longues, la communication entre les parties est
the case at bar was ongoing. While Lowry J. demeur´ee constante. Bien qu’il ait reconnu que le
acknowledged the five-month delay of inactivity, dossier ´etait demeur´e inactif pendant cinq mois, le
on balance, he found no unacceptable delay and juge Lowry a jug´e que ce d´elai n’était pas inaccep-
considered the time that elapsed to be nothing table en fin de compte et qu’il ne repr´esentait rien
more “than the time required to process complaints de plus [TRADUCTION] «que le temps n´ecessaire
of this kind given the limitations imposed by the pour traiter les plaintes de ce genre compte tenu
resources available” (para. 47). Lowry J. con- des limites impos´ees par les ressources dispo-
cluded as follows (at para. 49): nibles» (par. 47). Le juge Lowry a tir´e la conclu-

sion suivante (au par. 49):

In my view, it cannot be said that the Commission or [TRADUCTION] À mon avis, on ne peut dire que la
the Tribunal have acted unfairly toward Mr. Blencoe. Commission ou le Tribunal ont ´eté inéquitables envers
They have caused neither an unacceptable delay in the M. Blencoe. Ni l’un ni l’autre n’est `a l’origine d’un
process nor a prejudice to him whereby fairness of the d´elai inacceptable ou n’a caus´e à M. Blencoe un pr´eju-
hearings scheduled to be conducted next month have dice qui aurait eu pour effet de compromettre l’´equité
been compromised. There has been no denial of natural des audiences qui devaient avoir lieu le mois suivant. Il
justice and, accordingly, Mr. Blencoe’s petition for judi- n’y a pas eu de d´eni de justice naturelle et, en cons´e-
cial review cannot succeed. quence, la demande de contrˆole judiciaire présentée par

M. Blencoe ne peut ˆetre accueillie.

As expressed by Salmon L.J. in Allen v. Sir 132Comme l’a dit le lord juge Salmon dans Allen c.
Alfred McAlpine & Sons, Ltd., [1968] 1 All E.R. Sir Alfred McAlpine & Sons, Ltd., [1968] 1 All
543 (C.A.), at p. 561, “it should not be too difficult E.R. 543 (C.A.), `a la p. 561, [TRADUCTION] «il ne
to recognise inordinate delay when it occurs”. In devrait pas ˆetre trop difficile de reconnaˆıtre un
my opinion, the five-month inexplicable delay or d´elai excessif lorsqu’il se produit». Selon moi, le
even the 24-month period from the filing of the d´elai inexplicable de cinq mois ou mˆeme le d´elai
Complaints to the referral to the Tribunal was not de 24 mois qui s’est ´ecoulé entre le d´epôt des
so inordinate or inexcusable as to amount to an plaintes et le renvoi au Tribunal n’´etait ni excessif
abuse of process. Taking into account the ongoing ni inexcusable au point de constituer un abus de
communication between the parties, the delay in proc´edure. Vu la communication constante entre
this case does not strike me as one that would les parties, le d´elai en l’esp`ece ne me paraˆıt pas
offend the community’s sense of decency and fair- ˆetre de ceux qui heurteraient le sens de la justice et
ness. While I would not presume to fix a specified de la d´ecence de la soci´eté. Même si je ne saurais
period for a reasonable delay, I am satisfied that pr´eciser la dur´ee d’un délai raisonnable, je suis
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the delay in this case was not so inordinate as to convaincu que le d´elai en l’esp`ece n’était pas
amount to an abuse of process. excessif au point de constituer un abus de proc´e-

dure.

As noted in the discussion pertaining to the133 Comme je l’ai soulign´e en proc´edant à l’analyse
application of s. 7 of the Charter (paras. 59 to 72), concernant l’application de l’art. 7 de la Charte
I am also concerned with the causal connection in (par. 59 `a 72), je suis ´egalement pr´eoccupé par la
this case. There must be more than merely a question du lien causal en l’esp`ece. Pour qu’il y ait
lengthy delay for an abuse of process; the delay abus de proc´edure, le d´elai écoulé doit, outre sa
must have caused actual prejudice of such magni- longue dur´ee, avoir caus´e un préjudice réel d’une
tude that the public’s sense of decency and fairness telle ampleur qu’il heurte le sens de la justice et de
is affected. While Mr. Blencoe and his family have la d´ecence du public. Bien que M. Blencoe et les
suffered obvious prejudice since the various sexual membres de sa famille aient manifestement subi un
harassment allegations against him were made pr´ejudice en raison de la publicit´e qui a entour´e les
public, as explained above, I am not convinced diverses all´egations de harc`element sexuel, comme
that such prejudice can be said to result directly je l’ai expliqu´e précédemment, je ne suis pas con-
from the delay in the human rights proceedings. As vaincu qu’on peut dire que ce pr´ejudice résulte
in the Charter analysis above, I have simply directement du d´elai écoulé dans les proc´edures en
assumed without deciding, for the purpose of my mati`ere de droits de la personne. Comme je l’ai fait
analysis, that the delay caused by the Commission dans l’analyse pr´ecédente relative `a la Charte, j’ai
was a contributory cause of the respondent’s simplement tenu pour acquis, sans pour autant le
prejudice. d´ecider, aux fins de mon analyse, que le d´elai

imputable à la Commission avait contribu´e à cau-
ser un pr´ejudice à l’intimé.

VII. Conclusion VII. Conclusion

To summarize, it cannot be said that the respon-134 En résumé, on ne saurait dire qu’il y a eu
dent’s s. 7 rights were violated nor that the conduct atteinte aux droits garantis `a l’intimé par l’art. 7 ou
of the Commission amounted to an abuse of pro- que la conduite de la Commission a constitu´e un
cess. However, I emphasize that nothing in these abus de proc´edure. Cependant, je souligne que les
reasons has any bearing on the merits of the case pr´esents motifs ne devraient avoir aucune inci-
before the Tribunal. dence sur le bien-fond´e de l’affaire devant le Tri-

bunal.

Nevertheless, I am very concerned with the lack135 Je suis n´eanmoins tr`es préoccupé par l’ineffica-
of efficiency of the Commission and its lack of cit´e de la Commission et par l’absence d’engage-
commitment to deal more expeditiously with com- ment de sa part `a traiter plus rapidement les
plaints. Lack of resources cannot explain every plaintes dont elle est saisie. Le manque de res-
delay in giving information, appointing inquiry sources ne peut pas expliquer tous les d´elais en
officers, filing reports, etc.; nor can it justify inor- mati`ere de communication des renseignements, de
dinate delay where it is found to exist. The fact d´esignation d’enquˆeteurs, de d´epôt de rapports,
that most human rights commissions experience etc.; il ne peut pas justifier non plus un d´elai jugé
serious delays will not justify breaches of the prin- excessif. Le fait que la plupart des commissions
ciples of natural justice in appropriate cases. In R. des droits de la personne connaissent de s´erieux
v. Morin, [1992] 1 S.C.R. 771, at p. 795, the Court d´elais ne justifie pas la violation des principes de
stated that in the context of s. 11(b) of the Charter, justice naturelle dans des cas appropri´es. Dans l’ar-
the government “has a constitutional obligation to rˆet R. c. Morin, [1992] 1 R.C.S. 771, `a la p. 795, la
commit sufficient resources to prevent unreasona- Cour a dit, au sujet de l’application de l’al. 11b) de
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ble delay”. The demands of natural justice are la Charte, que le gouvernement «a l’obligation
apposite. constitutionnelle d’attribuer des ressources suffi-

santes pour pr´evenir tout d´elai déraisonnable». Les
exigences de la justice naturelle sont pertinentes.

I would allow the appeal. The Court of Appeal 136Je suis d’avis d’accueillir le pourvoi. L’arrˆet de
decision is set aside and the Tribunal should pro- la Cour d’appel est annul´e et le Tribunal devrait
ceed with the hearing of the Complaints on their proc´eder à l’audition des plaintes au fond. Toute-
merits. Considering the lack of diligence displayed fois, vu l’absence de diligence manifest´ee par la
by the Commission, I would nevertheless exercise Commission appelante, je suis d’avis de lui ordon-
the Court’s discretion under s. 47 of the Supreme ner de payer les d´epens de Robin Blencoe, Andrea
Court Act, R.S.C., 1985, c. S-26, to award costs Willis et Irene Schell, en vertu du pouvoir discr´e-
against the appellant Commission in favour of tionnaire que l’art. 47 de la Loi sur la Cour
Robin Blencoe, Andrea Willis and Irene Schell. suprême, L.R.C. (1985), ch. S-26, conf`ere à notre

Cour. 

The reasons of Iacobucci, Binnie, Arbour and Version fran¸caise des motifs des juges
LeBel JJ. were delivered by Iacobucci, Binnie, Arbour et LeBel rendus par

LEBEL J. (dissenting in part) — The reasons of 137LE JUGE LEBEL (dissident en partie) — Dans ses
Justice Bastarache fully review the judicial history motifs, le juge Bastarache fait un examen complet
and the factual background of this case, and I do des proc´edures et des faits de la pr´esente affaire, de
not intend to summarize them again. I shall refer sorte que je ne compte pas les r´esumer `a nouveau.
only to such elements of the evidence and of the Je vais mentionner seulement les ´eléments de
history of this case, as may be required, for the preuve et les faits qui seront n´ecessaires pour les
purpose of my analysis. fins de mon analyse.

I. The Issues I. Les questions en litige

The parties have fought this case mainly on 138L’argumentation des parties a surtout port´e sur
Charter issues. In the end, this approach turned des questions relatives `a la Charte canadienne des
into a constitutional problem, something that itdroits et libertés. En définitive, le problème qui se
was not. The important and determinative issue posait est, de ce fait, devenu `a tort un probl`eme
should have been the role of judicial review and constitutionnel. La question importante et d´etermi-
administrative law principles in the control of nante aurait dˆu être celle du rˆole que le contrˆole
undue delay in administrative tribunal proceed- judiciaire et les principes du droit administratif
ings. Given that human rights commissions are jouent en mati`ere de pr´evention des d´elais injusti-
administrative law creations, the first place we fi´es dans des proc´edures devant un tribunal admi-
should look for solutions to problems in their nistratif. Étant donn´e que les commissions des
processes is in the realm of administrative law. If droits de la personne sont des cr´eatures du droit
the relevant administrative law remedy had been administratif, c’est dans le domaine du droit admi-
applied, the trial judge should have found that nistratif qu’il nous faut d’abord chercher des solu-
there had been undue delay in the process of the tions aux probl`emes que posent leurs proc´edures.
British Columbia Human Rights Commission (for- Si la r´eparation appropri´ee en droit administratif
merly the British Columbia Council of Human avait ´eté appliquée, le juge de premi`ere instance
Rights), that this delay was abusive, and that some aurait dˆu conclure qu’il y a eu d´elai injustifié dans

les procédures de la British Columbia Human
Rights Commission (auparavant British Columbia
Council of Human Rights) («Commission des
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form of remedy should have been granted to the droits de la personne de la Colombie-Britannique»
respondent Blencoe. ou «Commission»), que ce d´elai était excessif et

qu’une forme quelconque de r´eparation devait ˆetre
accordée à l’intimé Blencoe.

Nevertheless, I agree that a stay of proceedings139 Je conviens n´eanmoins qu’un arrˆet des proc´e-
was not warranted in the circumstances of the case dures n’´etait pas justifi´e dans les circonstances de
and should be lifted, as suggested by Bastarache J. l’affaire et qu’il devrait ˆetre annul´e, comme le pro-
Such a remedy took no consideration of the inter- pose le juge Bastarache. Cette r´eparation ne tenait
est of the complainants Irene Schell and Andrea aucun compte de l’int´erêt que les plaignantes Irene
Willis in the proceedings of the British Columbia Schell et Andrea Willis avaient dans les proc´edures
Human Rights Commission (“Commission”). de la Commission des droits de la personne de la
Nobody benefits from delay, but the interests of Colombie-Britannique. Un d´elai n’est avantageux
innocent parties must influence our choice of rem- pour personne, mais les int´erêts de parties inno-
edy. The Court of Appeal seems to have dealt with centes doivent influencer notre choix d’une r´epara-
this case as if it were a pure conflict between the tion. La Cour d’appel semble avoir consid´eré qu’il
respondent and the state, without taking into s’agissait en l’esp`ece d’un simple diff´erend entre
account that the complainants Schell and Willis l’intim´e et l’État, sans tenir compte du fait que les
also had an important interest in an efficient dispo- plaignantes Schell et Willis avaient elles aussi con-
sition of their allegations against Blencoe and in sid´erablement int´erêt à ce qu’il soit statu´e efficace-
the correct and timely application of the appropri- ment sur leurs all´egations contre Blencoe et `a ce
ate administrative law remedies. que les r´eparations appropri´ees en droit adminis-

tratif soient accord´ees correctement et en temps
opportun.

II. The Administrative Law Doctrine of Abuse of II. La r`egle de l’abus de proc´edure en droit admi-
Process and the Control of Undue Delay nistratif et la pr´evention des d´elais injustifiés

Unnecessary delay in judicial and administrative140 Ce n’est pas d’hier que les d´elais inutiles dans
proceedings has long been an enemy of a free and les proc´edures judiciaires et les proc´edures admi-
fair society. At some point, it is a foe that has nistratives sont qualifi´es de contraires `a une soci´eté
plagued the life of almost all courts and adminis- libre et ´equitable. Il s’agit jusqu’`a un certain point
trative tribunals. It’s a problem that must be d’un fl´eau qui touche presque tous les tribunaux
brought under control if we are to maintain an judiciaires et les tribunaux administratifs. C’est un
effective system of justice, worthy of the confi- probl`eme qu’il faut régler pour assurer le maintien
dence of Canadians. The tools for this task are not d’un syst`eme de justice efficace et digne de la con-
to be found only in the Canadian Charter of Rights fiance des Canadiens et des Canadiennes. La solu-
and Freedoms, but also in the principles of a flexi- tion `a ce probl`eme réside non seulement dans l’ap-
ble and evolving administrative law system. plication de la Charte, mais également dans celle

des principes d’un r´egime de droit administratif
souple et en ´evolution constante.

The legal doctrines that have developed both141 Les règles juridiques qui ont ´eté établies en
under the common law and under the Charter to vertu de la common law et de la Charte afin de
respond to delay are certainly not simple. But the rem´edier au probl`eme des d´elais ne sont sˆurement
facts of this case point to one inescapable conclu- pas simples. Cependant, les faits de la pr´esente
sion: the respondent, Robin Blencoe, faced unrea- affaire am`enent inévitablement `a conclure que l’in-
sonable delay that violated administrative law tim´e, Robin Blencoe, a ´eté victime d’un d´elai
principles of fairness in the management of the d´eraisonnable contraire aux principes, reconnus en
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process of an administrative tribunal or body. droit administratif, de l’´equité en mati`ere de ges-
Those principles concern not only the fairness of tion des proc´edures d’un tribunal ou d’un orga-
the hearing and of the final decision, but the very nisme administratif. Ces principes concernent non
conduct of the procedures leading to the disposi- seulement l’´equité de l’audience et de la d´ecision
tion in the matter. In these reasons, I shall now finale, mais encore le d´eroulement mˆeme des pro-
examine those principles and the nature of the c´edures menant au r`eglement de l’affaire. Dans les
remedy that appears just and appropriate after giv- pr´esents motifs, je vais maintenant examiner ces
ing due consideration to the interests of all parties principes et la nature de la r´eparation qui paraˆıt
concerned by this long and frustrating judicial juste et appropri´ee, compte tenu, comme il se doit,
debate. des int´erêts de toutes les parties touch´ees par ce

long et frustrant d´ebat judiciaire.

III. The Application for Judicial Review III. La demande de contrˆole judiciaire

This case came before the courts when Blencoe 142Les procédures devant les tribunaux ont com-
brought a petition for judicial review. Lowry J., in menc´e avec le d´epôt par Blencoe d’une demande
the British Columbia Supreme Court, denied any de contrˆole judiciaire. Le juge Lowry de la Cour
remedy under administrative law principles suprˆeme de la Colombie-Britannique a refus´e toute
because, in his opinion, Blencoe had not estab- r´eparation fond´ee sur les principes du droit admi-
lished any prejudice that related “directly to the nistratif parce que, `a son avis, Blencoe n’avait pas
ability to respond to the complaint in an eviden- ´etabli l’existence d’un pr´ejudice lié [TRADUCTION]
tiary sense” ((1998), 49 B.C.L.R. (3d) 201, at para. «directement `a sa capacit´e de répondre `a la plainte
37). Judicial review would thus be essentially lim- en produisant des ´eléments de preuve» ((1998), 49
ited to assessing the impact of the delay on the B.C.L.R. (3d) 201, au par. 37). Ainsi, le contrˆole
hearing and the decision. judiciaire consisterait essentiellement `a évaluer

l’incidence du d´elai sur l’audience et la d´ecision.

Some case law did support this approach. In 143Une partie de la jurisprudence appuyait ce point
Nisbett v. Manitoba (Human Rights Commission) de vue. Dans l’arrˆet Nisbett c. Manitoba (Human
(1993), 101 D.L.R. (4th) 744, the Manitoba CourtRights Commission) (1993), 101 D.L.R. (4th) 744,
of Appeal searched for delay that caused prejudice la Cour d’appel du Manitoba s’est demand´e si un
to an individual’s right to a fair and full hearing. In d´elai avait port´e atteinte au droit d’une personne `a
Ford Motor Co. of Canada v. Ontario (Human une audience compl`ete et équitable. Dans Ford
Rights Commission) (1995), 24 C.H.R.R. D/464, at Motor Co. of Canada c. Ontario (Human Rights
p. 466, the Ontario Divisional Court explicitly fol- Commission) (1995), 24 C.H.R.R. D/464, `a la
lowed the Nisbett analysis. p. 466, la Cour divisionnaire de l’Ontario a explici-

tement suivi l’analyse effectu´ee dans l’arrˆet
Nisbett.

However, these decisions seem to have been 144Toutefois, ces d´ecisions semblent avoir constitu´e
exceptions in an otherwise steady progression des accidents de parcours dans une ´evolution par
toward a broader vision of administrative law ailleurs constante vers une conception plus large
abuse of process doctrine and the remedies that it de la r`egle de l’abus de proc´edure en droit admi-
provides for unreasonable delay. Administrative nistratif et des r´eparations qu’elle offre en cas de
law abuse of process doctrine is fundamentally d´elai déraisonnable. Cette r`egle de l’abus de proc´e-
about protecting people from unfair treatment by dure en droit administratif vise fondamentalement
administrative agencies. In Martineau v. Matsqui à protéger les gens contre tout traitement in´equi-
Institution Disciplinary Board, [1980] 1 S.C.R. table de la part d’organismes administratifs. Dans
602, at p. 631, Dickson J. (as he then was) l’arrˆet Martineau c. Comité de discipline de l’Insti-
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described the administrative law principle of fair- tution de Matsqui, [1980] 1 R.C.S. 602, `a la p. 631,
ness in these classic terms: le juge Dickson (plus tard Juge en chef) a d´ecrit le

principe de l’équité en droit administratif en ces
termes classiques:

In the final analysis, the simple question to be En conclusion, la simple question `a laquelle il faut
answered is this: Did the tribunal on the facts of the par- r´epondre est celle-ci: compte tenu des faits de ce cas
ticular case act fairly toward the person claiming to be particulier, le tribunal a-t-il agi ´equitablement `a l’égard
aggrieved? It seems to me that this is the underlying de la personne qui se pr´etend lésée? Il me semble que
question which the courts have sought to answer in all c’est la question sous-jacente `a laquelle les cours ont
the cases dealing with natural justice and fairness. tent´e de répondre dans toutes les affaires concernant la

justice naturelle et l’´equité.

When we ask whether there has been an adminis- Lorsque nous nous demandons s’il y a eu abus de
trative law abuse of process, we ask the same fun- proc´edure selon le droit administratif, nous nous
damental question: has an administrative agency posons la mˆeme question fondamentale: un orga-
treated people inordinately badly? nisme administratif a-t-il trait´e des gens excessive-

ment mal?

IV. Historical Context IV. Le contexte historique

This question, however, does not exist outside145 La question ne se pose cependant pas en dehors
of a legal historical context, through which we d’un contexte juridique historique dans lequel nous
must trace the role of courts on these kinds of devons examiner le rˆole que les tribunaux judi-
questions up to the present day. Two fundamental ciaires ont jou´e jusqu’à ce jour en la mati`ere. Deux
aspects of the common law’s history are relevant aspects fondamentaux de l’histoire de la common
to the rules in this area: (1) the common law sys- law sont pertinents quant aux r`egles applicables
tem’s abhorrence of delay; and (2) the common dans ce domaine: (1) l’aversion de la common law
law’s development as to the power of courts to pour les d´elais, et (2) l’évolution de la common
monitor the processes of administrative bodies. law en ce qui concerne le pouvoir des tribunaux

judiciaires de surveiller les proc´edures d’organis-
mes administratifs.

The notion that justice delayed is justice denied146 L’id ée que la justice diff´erée est un d´eni de jus-
reaches back to the mists of time. In Magna Carta tice ne date pas d’hier. Dans la Magna Carta de
in 1215, King John promised: “To none will we 1215, le roi Jean a pris l’engagement suivant: [TRA-
sell, to none will we deny, or delay, right or jus- DUCTION] «À aucun nous ne vendrons, `a aucun
tice” (emphasis added). As La Forest J. put it, the nous ne refuserons ni diff´ererons droit ou justice»
right to a speedy trial has been “a right known to (je souligne). Comme l’a dit le juge La Forest, le
the common law . . . for more than 750 years” (R. droit à un proc`es exp´editif «est connu en common
v. Rahey, [1987] 1 S.C.R. 588, at p. 636). In crimi- law depuis plus de 750 ans» (R. c. Rahey, [1987] 1
nal law cases, this Court had no difficulty deter- R.C.S. 588, `a la p. 636). En mati`ere de droit crimi-
mining in R. v. Askov, [1990] 2 S.C.R. 1199, at nel, notre Cour n’a pas h´esité à conclure, dans l’ar-
p. 1227, that “the right to be tried within a reasona- rˆet R. c. Askov, [1990] 2 R.C.S. 1199, `a la p. 1227,
ble time is an aspect of fundamental justice pro- que «le droit d’ˆetre jugé dans un d´elai raisonnable
tected by s. 7 of the Charter”. Outside the criminal est un aspect de la justice fondamentale garantie en
law context, legislators have devised limitation vertu de l’art. 7 de la Charte». En dehors du con-
periods, and courts have developed equitable doc- texte du droit criminel, le l´egislateur a ´etabli des
trines such as that of laches. For centuries, those d´elais de prescription, et les cours de justice, des
working with our legal system have recognized r`egles d’equity comme celle du manque de dili-
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that unnecessary delay strikes against its core val- gence. Depuis des si`ecles, les gens qui œuvrent
ues and have done everything within their powers dans notre syst`eme juridique reconnaissent que les
to combat it, albeit not always with complete suc- d´elais inutiles vont `a l’encontre des valeurs fonda-
cess. mentales qui le sous-tendent et ils font tout ce

qu’ils peuvent pour les ´eliminer, même s’ils ne
parviennent pas toujours `a le faire compl`etement.

Under the common law, courts have gradually 147Sous le r´egime de la common law, les cours de
developed the power to monitor the processes of justice se sont progressivement donn´e le pouvoir
administrative bodies and their legality. There is de surveiller les proc´edures des organismes admi-
today no doubt that “[t]he superior courts have the nistratifs et leur l´egalité. Il ne fait désormais aucun
inherent power to review the legality of adminis- doute que [TRADUCTION] «[l]es cours sup´erieures
trative actions” (D. P. Jones and A. S. de Villars, ont le pouvoir inh´erent d’examiner la l´egalité de
Principles of Administrative Law (3rd ed. 1999), at mesures administratives» (D. P. Jones et A. S.
p. 6). Unnecessary delay is not excluded from the de Villars, Principles of Administrative Law (3e éd.
scope of judicial review. 1999), `a la p. 6). Les d´elais inutiles n’échappent

pas au contrˆole judiciaire.

This supervisory power over administrative 148Ce pouvoir de surveillance des proc´edures admi-
processes developed from the very beginnings of nistratives qui remonte aux origines du bref de pr´e-
the prerogative writ most apropos in the case rogative est des plus `a-propos en l’esp`ece. Le man-
before us. Mandamus is a storied writ. At its ori- damus poss`ede une longue histoire. À l’origine, il
gins, it empowered the Court of King’s Bench to habilitait la Cour du Banc du Roi `a ordonner `a un
order a court or an administrative body to do its tribunal judiciaire ou `a un organisme administratif
duty: Sir W. Holdsworth, A History of English de faire son devoir: sir W. Holdsworth, A History
Law (7th ed. 1956), vol. I, at p. 229; W. of English Law (7e éd. 1956), vol. I, `a la p. 229; W.
Blackstone, Commentaries on the Laws of England Blackstone, Commentaries on the Laws of England
(4th ed. 1768), Book III, at p. 110. In the original (4e éd. 1768), livre III, `a la p. 110. Dans les pre-
cases that recognized it, the writ was used largely mi`eres affaires o`u il a été appliqué, le bref a servi
to prevent the procedurally illegitimate exclusion en grande partie `a empêcher que des membres de
of citizens who were members of certain disliked groupes abhorr´es soient ´ecartés illégitimement
groups from municipal offices: see Bagg’s Case d’une charge municipale: voir Bagg’s Case (1615),
(1615), 11 Co. Rep. 93b, 77 E.R. 1271; and 11 Co. Rep. 93b, 77 E.R. 1271, et Andover Case
Andover Case (1700), Holt. K.B. 441, 90 E.R. (1700), Holt. K.B. 441, 90 E.R. 1143, `a la p. 1143.
1143, at p. 1143. But there was always the possi- Cependant, il ´etait toujours possible que le bref ait
bility of something much greater in the writ, and une port´ee plus grande, et lord Mansfield a mˆeme
Lord Mansfield would go so far as to announce its dit qu’il pourrait ˆetre utilisé [TRADUCTION] «chaque
prospective use “upon all occasions where the law fois que la common law ne pr´evoit aucune r´epara-
has established no specific remedy, and where in tion particuli`ere et que la justice et le bon gouver-
justice and good government there ought to be nement exigent qu’il y ait r´eparation» (R. c. Barker
one” (R. v. Barker (1762), 3 Burr. 1265, 97 E.R. (1762), 3 Burr. 1265, 97 E.R. 823, aux pp. 824 et
823, at pp. 824-25 (emphasis added). Cf. Bagg’s 825 (je souligne). Comparer avec Bagg’s Case,
Case, supra, at pp. 1277-78, referring generally to pr´ecité, aux pp. 1277 et 1278, o`u il est générale-
“misgovernment”.) The writ always promised the ment question de [TRADUCTION] «mauvais gouver-
possibility of ensuring that governmental officers nement»). Grˆace au bref, il ´etait toujours possible
would not shirk their duty to keep processes oper- de veiller `a ce qu’un fonctionnaire de l’État ne
ating efficiently. Perhaps significantly, the very manque pas `a son obligation de veiller au d´eroule-
words of the original form of the writ referred to ment efficace des proc´edures. Ce qui peut ˆetre
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“debitam et festinam justiciam” — due and speedy significatif, le libell´e même du bref original parlait
justice (Holdsworth, supra, app. XV, at p. 659). de «debitam et festinam justiciam» — justice régu-

li ère et exp´editive (Holdsworth, op. cit., app. XV, à
la p. 659).

V. Modern Developments V.́Evolution récente

Today, there is no doubt that mandamus may be149 De nos jours, il ne fait aucun doute que le man-
used to control procedural delays. In the middle of damus peut servir `a limiter les d´elais proc´eduraux.
the last century, a British Columbia Court of Au milieu du si`ecle dernier, la Cour d’appel de la
Appeal judgment recognized the principles behind Colombie-Britannique a reconnu, dans un arrˆet, les
mandamus, stating that “[t]he high prerogative writ principes qui sous-tendent le mandamus en disant
of mandamus was brought into being to supply que [TRADUCTION] «[l]a raison d’être du bref de
defects in administering justice” (The King ex rel. prérogative qu’est le mandamus est de rem´edier
Lee v. Workmen’s Compensation Board, [1942] 2 aux vices de l’administration de la justice» (The
D.L.R. 665, at p. 678). It went on to note that theKing ex rel. Lee c. Workmen’s Compensation
granting of mandamus was “to be governed byBoard, [1942] 2 D.L.R. 665, `a la p. 678). La Cour
considerations which tend to the speedy and inex- d’appel a ajout´e que la d´elivrance d’un mandamus
pensive as well as efficacious administration of devait ˆetre [TRADUCTION] «régie par des consid´era-
justice” (at p. 678, cited with approval in Harelkin tions qui contribuent `a une administration de la
v. University of Regina, [1979] 2 S.C.R. 561). justice exp´editive, peu coˆuteuse et efficace» (`a la
Members of our Court have on occasion alluded to p. 678, cit´e avec approbation dans Harelkin c. Uni-
the use of mandamus specifically to control delay.versité de Regina, [1979] 2 R.C.S. 561). Il est
(See notably: R. v. Bradley, [1941] S.C.R. 270, at arriv´e que des juges de notre Cour fassent allusion
p. 277, per Duff C.J.; Rourke v. The Queen, [1978] à l’utilisation du mandamus dans le but pr´ecis de
1 S.C.R. 1021, at p. 1027, per Laskin C.J.; and limiter un d´elai. (Voir notamment les arrˆets R. c.
Rahey, supra, at pp. 624-25, per Wilson J., and Bradley, [1941] R.C.S. 270, `a la p. 277, le juge en
p. 631, per La Forest J.) And there exists a specific chef Duff; Rourke c. La Reine, [1978] 1 R.C.S.
line of case law in the administrative context of 1021, `a la p. 1027, le juge en chef Laskin; Rahey,
immigration law that endorses just such a develop- pr´ecité, aux pp. 624 et 625, le juge Wilson, et `a la
ment, particularly where delay creates hardship: p. 631, le juge La Forest.) En outre, il existe, dans
e.g., Muia v. Canada (Minister of Citizenship and le contexte administratif du droit de l’immigration,
Immigration) (1996), 113 F.T.R. 234; Dass v. un courant jurisprudentiel particulier qui sanc-
Canada (Minister of Employment and Immigra- tionne une telle ´evolution, sp´ecialement lorsque le
tion), [1996] 2 F.C. 410 (C.A.), at para. 24; Dee v. délai cause des difficult´es: par exemple, Muia c.
Canada (Minister of Citizenship & Immigration) Canada (Ministre de la Citoyenneté et de l’Immi-
(1998), 46 Imm. L.R. (2d) 278 (F.C.T.D.); and gration) (1996), 113 F.T.R. 234; Dass c. Canada
Kiani v. Canada (Minister of Citizenship & Immi- (Ministre de l’Emploi et de l’Immigration), [1996]
gration) (1999), 50 Imm. L.R. (2d) 81 (F.C.T.D.), 2 C.F. 410 (C.A.), au par. 24; Dee c. Canada
at para. 34. In such a context in Bhatnager v. Min- (Ministre de la Citoyenneté et de l’Immigration)
ister of Employment and Immigration, [1985] 2 (1998), 46 Imm. L.R. (2d) 278 (C.F. 1re inst.);
F.C. 315 (T.D.), at p. 317, Strayer J. offers thisKiani c. Canada (Ministre de la Citoyenneté et de
widely quoted statement: l’Immigration) (1999), 50 Imm. L.R. (2d) 81 (C.F.

1re inst.), au par. 34. C’est dans ce contexte que,
dans Bhatnager c. Ministre de l’Emploi et de l’Im-
migration, [1985] 2 C.F. 315 (1re inst.), à la p. 317,
le juge Strayer a tenu les propos suivants qui sont
souvent cit´es:
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But mandamus can issue to require that some decision Mais un bref de mandamus peut être délivré pour exiger
be made. Normally this would arise where there has qu’une d´ecision soit rendue. Normalement, il en est
been a specific refusal to make a decision, but it may ainsi lorsqu’il y a eu refus expr`es de rendre une d´eci-
also happen where there has been a long delay in the sion, mais ce peut ˆetre également le cas lorsqu’on tarde
making of a decision without adequate explanation. beaucoup `a rendre une d´ecision sans donner d’explica-
[Emphasis added.] tion suffisante. [Je souligne.]

The common law system has always abhorred 150La common law a toujours eu les d´elais en aver-
delay. In our system’s development of the courts’ sion. Dans notre r´egime de common law, la recon-
supervisory role over administrative processes naissance du rˆole de surveillance par voie de man-
through mandamus, we see a crystallizing potential damus que les cours de justice exercent sur les
to compel government officers to do their duty proc´edures administratives est per¸cue comme tra-
and, in so doing, to avoid delay in administrative duisant la possibilit´e de contraindre les fonction-
processes. The historical context in which our case naires de l’État à faire leur devoir et, ce faisant, `a
law is rooted is a soil of well-established princi- ´eviter les d´elais dans le d´eroulement des proc´e-
ples. This ground’s more modern seedlings must dures administratives. Le contexte historique dans
now be examined. lequel s’ins`ere notre jurisprudence est constitu´e de

principes bien ´etablis. Il faut maintenant examiner
la jurisprudence plus r´ecente qui en a ´emané.

VI. Undue Delay and Procedural Fairness VI. D´elai injustifié et équité procédurale

English case law began in the last decades to 151Au cours des derni`eres d´ecennies, les tribunaux
bring these old streams of the common law britanniques ont commenc´e à réaliser la synth`ese
together. In R. v. Secretary of State for the Home de ces vieux courants de common law. Dans R. c.
Department, Ex parte Phansopkar, [1976] Q.B. Secretary of State for the Home Department, Ex
606, the English Court of Appeal was prepared toparte Phansopkar, [1976] 1 Q.B. 606, la Cour
act against unreasonable delay based on the Magna d’appel d’Angleterre ´etait dispos´ee à réagir aux
Carta itself, as reinforced by the European Con- délais déraisonnables en se fondant sur la Magna
vention on Human Rights. In Re Preston, [1985] Carta elle-même, telle qu’elle est renforc´ee par la
A.C. 835, the House of Lords made clear that thereConvention européenne des droits de l’homme.
could be judicial review of any delay amounting to Dans Re Preston, [1985] A.C. 835, la Chambre des
an abuse of power or breach of natural justice. In lords a pr´ecisé qu’il pouvait y avoir contrˆole judi-
R. v. Chief Constable of the Merseyside Police, Ex ciaire de tout d´elai équivalant `a un abus de pouvoir
parte Calveley, [1986] 1 Q.B. 424, the English ou `a un déni de justice naturelle. Dans R. c. Chief
Court of Appeal applied this to a lengthy delay inConstable of the Merseyside Police, Ex parte
notifying police officers of disciplinary charges Calveley, [1986] Q.B. 424, la Cour d’appel
against them. In the judgment of May L.J., at d’Angleterre a appliqu´e cela au long d´elai écoulé
pp. 439-40, this was abusive and a breach of fair- avant que des policiers soient avis´es des accusa-
ness because it disregarded the possibility of tions d’infraction disciplinaire port´ees contre eux.
prejudice accruing to the officers on account of the Selon le lord juge May, aux pp. 439 et 440, il y
delay. Unreasonable delay in administrative avait eu abus et iniquit´e du fait qu’on n’avait pas
processes triggers the ancient rights of individuals tenu compte du pr´ejudice que le d´elai pourrait cau-
who suffer prejudice as a result, and it gives the ser aux policiers. Le d´elai déraisonnable dans des
courts good reason to intervene against injustice. proc´edures administratives met en jeu les droits de
The modern English position, stated by W. Wade longue date que poss`edent les personnes qu’il l`ese,
and C. Forsyth, Administrative Law (7th ed. 1994), et il donne aux tribunaux une bonne raison d’inter-
at p. 649, is clear: “A statutory duty must be per- venir pour rem´edier à toute injustice qui peut avoir
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formed without unreasonable delay, and this may ´eté caus´ee. Le point de vue qui a cours actuelle-
be enforced by mandamus” (emphasis added). ment en Angleterre selon W. Wade et C. Forsyth,

Administrative Law (7e éd. 1994), `a la p. 649, est
clair: [TRADUCTION] «Une obligation l´egale doit
être exécutée sans d´elai déraisonnable, et pareille
exécution peut ˆetre obtenue par voie de manda-
mus» (je souligne).

With the few exceptions I noted at the outset of152 Sauf les quelques exceptions que j’ai mention-
these reasons, modern Canadian courts have begun n´ees au d´ebut des pr´esents motifs, les tribunaux
building on those historical principles and the canadiens modernes ont commenc´e à s’appuyer sur
developments in the English case law discussed ces principes historiques et sur l’´evolution de la
above to develop a framework within which they jurisprudence anglaise mentionn´ee plus haut pour
may assess unreasonable delay. First, courts have ´etablir un cadre leur permettant de d´eterminer si un
linked the idea of procedural fairness with a bar on d´elai est d´eraisonnable. Premi`erement, ils ont li´e la
abuse of process through unreasonable delay: e.g., notion d’´equité procédurale `a l’interdiction de tout
Misra v. College of Physicians & Surgeons of abus de proc´edure d´ecoulant d’un d´elai déraison-
Saskatchewan (1988), 52 D.L.R. (4th) 477 (Sask. nable: par exemple, Misra c. College of Physicians
C.A.) (leave to appeal to SCC granted, [1989] 1& Surgeons of Saskatchewan (1988), 52 D.L.R.
S.C.R. viii, but appeal later discontinued, [1992] 1 (4th) 477 (C.A. Sask.) (autorisation de pourvoi
S.C.R. vii). Second, even on a traditional analysis, accord´ee par la CSC, [1989] 1 R.C.S. viii, mais
courts have expressed their preparedness to con- d´esistement ult´erieur, [1992] 1 R.C.S. vii). Deuxi`e-
sider different kinds of adverse effects of delay, mement, mˆeme dans le cadre d’une analyse tradi-
such as damage to individuals’ reputations or other tionnelle, les tribunaux ont affirm´e qu’ils étaient
aspects of their lives, in conjunction with the tradi- dispos´es à tenir compte de divers types d’effet pr´e-
tionally recognized effects on the hearing: see, judiciable du d´elai, comme l’atteinte `a la réputa-
e.g., Brown v. Assn. of Professional Engineers and tion ou d’autres pr´ejudices personnels, conjointe-
Geoscientists of British Columbia, [1994] B.C.J. ment avec ses effets traditionnellement reconnus
No. 2037 (QL) (S.C.); and Stefani v. College of sur l’audience: voir, par exemple, Brown c. Assn.
Dental Surgeons (British Columbia) (1996), 44 of Professional Engineers and Geoscientists of
Admin. L.R. (2d) 122 (B.C.S.C.). British Columbia, [1994] B.C.J. No. 2037 (QL)

(C.S.), et Stefani c. College of Dental Surgeons
(British Columbia) (1996), 44 Admin. L.R. (2d)
122 (C.S.C.-B.).

Third, these two evolutions have become fused153 Troisièmement, outre ces deux ´evolutions, on
along with a realization that other adverse effects s’est rendu compte que d’autres effets pr´ejudi-
can create an abusive situation independently ciables peuvent engendrer une situation abusive
of evidentiary prejudice. In Ratzlaff v. British indépendamment du pr´ejudice lié à la possibilité
Columbia (Medical Services Commission) (1996), de pr´esenter des ´eléments de preuve. Dans Ratzlaff
17 B.C.L.R. (3d) 336 (C.A.), at para. 22, c. British Columbia (Medical Services Commis-
Hollinrake J.A. set out a theoretical framework sion) (1996), 17 B.C.L.R. (3d) 336 (C.A.), au
within which the courts may consider unreasonable par. 22, le juge Hollinrake a ´enoncé un cadre th´eo-
delay, along with some of the relevant factors in rique `a l’intérieur duquel les tribunaux pourraient
assessing it: d´eterminer si un d´elai est d´eraisonnable, ainsi que

certains facteurs `a prendre en consid´eration à cette
fin:
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Abuse of power is a broader notion, akin to oppression. [TRADUCTION] La notion d’abus de pouvoir est large et
It encompasses procedural unfairness, conduct s’apparente `a l’oppression. Elle englobe l’iniquit´e pro-
equivalent to breach of contract or of representation, c´edurale, la conduite ´equivalant `a la rupture d’un contrat
and, in my view, unjust delay. I should add that not all ou `a une fausse d´eclaration et, `a mon avis, le d´elai injus-
lengthy delays are unjust; regard must be had to the tifi´e. J’ajouterais que tous les d´elais ne sont pas injusti-
causes of delay, and to resulting reasonable changes of fi´es; il faut tenir compte des causes du d´elai ainsi que
position. [Emphasis added.] des changements raisonnables de situation qui en ont

résulté. [Je souligne.]

This analytical method, in which unreasonable Cette m´ethode analytique, dans laquelle le d´elai
delay is assimilated to a type of abuse, helped d´eraisonnable est assimil´e à une sorte d’abus, a
Hollinrake J.A. to recognize that adverse effects aid´e le juge Hollinrake `a reconnaˆıtre que des effets
other than on hearing fairness can be considered pr´ejudiciables autres que celui sur l’´equité de l’au-
independently. He writes at para. 19, “where the dience peuvent ˆetre pris en consid´eration indépen-
delay is so egregious that it amounts to an abuse of damment. Il ´ecrit, au par. 19, que [TRADUCTION]
power or can be said to be oppressive, the fact that «lorsque le d´elai est énorme au point de constituer
the hearing itself will be a fair one is of little or no un abus de pouvoir ou de pouvoir ˆetre qualifié
consequence”. d’oppressif, le fait que l’audience elle-mˆeme sera

équitable importe peu ou pas du tout».

Abusive administrative delay is wrong and it 154Le délai administratif abusif est r´epréhensible, et
does not matter if it wrecks only your life and not ce, peu importe qu’il ne ruine que la vie d’une per-
your hearing. The cases that have been part of this sonne sans affecter l’audition `a laquelle elle a
evolution have sometimes expressed the point dif- droit. La jurisprudence associ´ee à cette ´evolution
ferently, but the key consideration is this: adminis- expose parfois ce point de vue diff´eremment, mais
trative delay that is determined to be unreasonable le facteur cl´e est le suivant: le d´elai administratif
based on its length, its causes, and its effects is jug´e déraisonnable en raison de sa dur´ee, de ses
abusive and contrary to the administrative law causes et de ses effets est abusif et contraire aux
principles that exist and should be applied in a fair principes du droit administratif qui existent et qui
and efficient legal system. devraient s’appliquer dans un syst`eme juridique

équitable et efficace.

Unreasonable delay is not limited to situations 155Un délai n’est pas d´eraisonnable uniquement
that bring the human rights system into disrepute dans le cas o`u le régime de protection des droits de
either by prejudicing the fairness of a hearing or la personne est d´econsidéré en raison d’une
by otherwise rising above a threshold of shocking atteinte `a l’équité de l’audience ou du fait que le
abuse. Otherwise, there would not be any remedy d´elai a franchi le seuil d’un abus scandaleux. Si
for an individual suffering from unreasonable c’´etait le cas, la personne l´esée par un d´elai injusti-
delay unless this same individual were unlucky fi´e ne disposerait d’aucun recours `a moins d’avoir
enough to have suffered sufficiently to meet an eu la malchance d’ˆetre suffisamment l´esée pour
additional, external test of disrepute resulting to satisfaire `a un autre crit`ere externe, celui de la
the human rights system. Such a limitation may d´econsidération du r´egime de protection des droits
arise from a fear that the main remedy available de la personne. Pareille restriction peut d´ecouler de
would be the blunt instrument of the stay of pro- la crainte que la principale r´eparation disponible
ceedings. However, as we will see below, a rem- ne soit l’arrˆet pur et simple des proc´edures. Cepen-
edy other than a stay may be appropriate in other dant, comme nous le verrons plus loin, une r´epara-
cases where ongoing delay is abusive. It is true that tion diff´erente de l’arrˆet des proc´edures peut con-
some of the cases that have most developed the venir dans d’autres cas o`u le délai qui s’écoule est
doctrine of abusive delay involved lengthier peri- abusif. Il est vrai que, dans certaines des d´ecisions
ods of time that, in conjunction with other factors, qui ont le plus contribu´e à l’établissement de la
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warranted stays of proceedings. (see, e.g., the cases r`egle du d´elai abusif, il était question de p´eriodes
cited by Bastarache J. at paras. 117-18). They were plus longues qui, en plus d’autres facteurs, justi-
cases that passed the highest threshold of abusive- fiaient l’arrˆet des proc´edures (voir, par exemple, la
ness. Because of this, they did not discuss a lower jurisprudence cit´ee par le juge Bastarache, aux
threshold of unreasonable delay that might warrant par. 117 et 118). Il s’agissait de cas qui satisfai-
some kind of judicial action and different, less rad- saient au crit`ere le plus rigoureux du caract`ere abu-
ical, remedies than a stay in the administrative pro- sif. À cause de cela, on n’y analysait pas le crit`ere
ceedings. moins rigoureux du d´elai déraisonnable qui pour-

rait justifier une forme quelconque d’intervention
judiciaire et d’autres r´eparations moins radicales
que l’arrêt des proc´edures administratives.

VII. Assessing Unreasonable Delay VII. D´etermination du d´elai déraisonnable

The authorities and policy considerations that156 La doctrine, la jurisprudence et les consid´era-
have been reviewed thus far confirm that modern tions de principe qui ont ´eté examin´ees jusqu’ici
administrative law is deeply averse to unreasona- confirment la profonde aversion du droit adminis-
ble delay. But nobody suggests the elimination of tratif moderne pour le d´elai déraisonnable. Cepen-
all delay per se — and with good reason. At the dant, personne ne propose l’´elimination de tout
limit, a prohibition on delay per se would ban any d´elai en soi, et ce, pour une bonne raison. À la
and all delay. This would be an absurd result that limite, l’interdiction du d´elai en soi aurait pour
would undermine rather than uphold a fair judicial effet d’interdire tout d´elai. Ce serait un r´esultat
system. Such an approach would, for example, absurde qui minerait un syst`eme judiciaire ´equi-
deny parties on both sides the chance to prepare table au lieu de le pr´eserver. Une telle approche
for the hearing (cf. R. v. Conway, [1989] 1 S.C.R. priverait notamment les deux parties de la possibi-
1659, at p. 1694). Thus, unreasonable delays must lit´e de se pr´eparer pour l’audience (comparer avec
be identified within the specific circumstances ofR. c. Conway, [1989] 1 R.C.S. 1659, `a la p. 1694).
every case. Il faut donc d´eterminer si un d´elai est d´eraisonna-

ble en fonction des circonstances particuli`eres de
chaque cas.

In assessing a particular delay in the process of a157 Pour évaluer un d´elai dans les proc´edures d’un
specific administrative body, we must keep in organisme administratif donn´e, il faut conserver
mind two principles: (1) not all delay is the same; deux principes `a l’esprit: (1) les d´elais ne sont pas
and (2) not all administrative bodies are the same. tous les mˆemes, et (2) les organismes administra-
First, there are different kinds of delay. There are tifs diff`erent les uns des autres. Premi`erement, il
two kinds of delay in an administrative context: existe diff´erents types de d´elai. Dans le contexte
general delay and individual delay. Each of these, administratif, il y en a deux: le d´elai général et le
in turn, may encompass both necessary and unnec- d´elai particulier. Chacun d’eux peut englober `a son
essary delay. General delay may include certain tour le d´elai nécessaire et le d´elai inutile. Le délai
kinds of delay due to substantive and procedural g´enéral peut comprendre certains types de d´elai
complexities inherent in the kind of matter the tri- dus `a des difficultés de fond et de proc´edure inh´e-
bunal deals with, but it may also include delays rentes au genre d’affaire dont le tribunal est saisi,
from systemic problems. Individual delay may mais il peut aussi comprendre les d´elais dus `a des
relate to the special complexity of a particular probl`emes syst´emiques. Le d´elai particulier peut
decision, but it may also include delays from inat- ˆetre lié à la complexit´e particulière d’une d´ecision
tention to a particular file. (See generally: S. N. donn´ee, mais il peut aussi comprendre le d´elai
McMurtrie, “The Waiting Game — The Parlia- imputable au manque d’attention accord´ee à un
mentary Commissioner’s Response to Delay in dossier. (Voir, de mani`ere générale, S. N.
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Administrative Procedures”, [1997] Public Law McMurtrie, «The Waiting Game — The Parlia-
159; and L. S. Skiffington, “Federal Administra- mentary Commissioner’s Response to Delay in
tive Delay: Judicial Remedies and Application in Administrative Procedures», [1997] Public Law
the Natural Resource Context” (1982), 28 Rocky 159, et L. S. Skiffington, «Federal Administrative
Mtn. Min. L. Inst. 671.) Delay: Judicial Remedies and Application in the

Natural Resource Context» (1982), 28 Rocky Mtn.
Min. L. Inst. 671.)

Second, not all administrative bodies are the 158Deuxièmement, les organismes administratifs
same. Indeed, this is an understatement. At first diff`erent les uns des autres. En fait, c’est le moins
glance, labour boards, police commissions, and qu’on puisse dire. À première vue, un conseil des
milk control boards may seem to have about as relations de travail, une commission de police et
much in common as assembly lines, cops, and un office de contrˆole laitier peuvent paraˆıtre avoir
cows! Administrative bodies do, of course, have autant de points en commun qu’une ligne d’assem-
some common features, but the diversity of their blage, un policier et une vache! Les organismes
powers, mandate and structure is such that to apply administratifs ont ´evidemment certaines caract´eris-
particular standards from one context to another tiques en commun, mais en raison de la diversit´e
might well be entirely inappropriate. Thus, inevita- de leurs attributions, de leur mandat et de leur
bly, a court’s assessment of a particular delay in a organisation, il peut ˆetre totalement inappropri´e
particular case before a particular administrative d’appliquer les mˆemes normes d’un contexte `a
body has to depend on a number of contextual ana- l’autre. Par cons´equent, l’évaluation judiciaire
lytic factors. d’un d´elai dans une affaire particuli`ere dont est

saisi un organisme administratif donn´e doit inévi-
tablement tenir compte d’un certain nombre de
facteurs d’analyse contextuels.

In order to differentiate reasonable and unrea- 159Pour distinguer un d´elai raisonnable d’un d´elai
sonable delay, a balancing exercise becomes nec- d´eraisonnable, une ´evaluation s’impose. Les tribu-
essary. Courts must, indeed, remain alive not only naux doivent en effet ˆetre conscients non seule-
to the needs of administrative systems under strain, ment des besoins des r´egimes administratifs sou-
but also to their good faith efforts to provide pro- mis `a des contraintes, mais aussi des efforts qu’ils
cedural protections to alleged wrongdoers. One d´eploient de bonne foi en vue d’offrir des protec-
must approach matters with some common sense tions proc´edurales aux pr´esumés contrevenants. Il
and ask whether a lengthy delay that profoundly faut faire preuve de bon sens et se demander si le
harms an individual’s life is really justified in the long d´elai qui ruine profond´ement l’existence
circumstances of a given case. d’une personne est v´eritablement justifi´e dans les

circonstances d’une affaire donn´ee.

As indicated above, the central factors toward 160Comme nous l’avons vu, les principaux facteurs
which the modern administrative law cases as a dont l’ensemble de la jurisprudence moderne en
whole propel us are length, cause, and effects. droit administratif nous invite `a tenir compte sont
Approaching these now with a more refined under- la longueur, la cause et les effets. Grˆace à une
standing of different kinds and contexts of delay, meilleure compr´ehension des diff´erents types de
we see three main factors to be balanced in assess- d´elai et des diff´erents contextes dans lesquels ils se
ing the reasonableness of an administrative delay: situent, nous consid´erons que, pour ´evaluer le

caractère raisonnable d’un d´elai administratif, trois
facteurs principaux doivent ˆetre appr´eciés:
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(1) the time taken compared to the inherent time (1) le d´elai écoulé par rapport au d´elai inhérent à
requirements of the matter before the particular l’affaire dont est saisi l’organisme administratif en
administrative body, which would encompass legal cause, ce qui comprendrait la complexit´e juridique
complexities (including the presence of any espe- (y compris l’existence de questions syst´emiques
cially complex systemic issues) and factual com- particuli`erement complexes) et la complexit´e fac-
plexities (including the need to gather large tuelle (y compris la n´ecessit´e de recueillir de
amounts of information or technical data), as well grandes quantit´es de renseignements ou de don-
as reasonable periods of time for procedural safe- n´ees techniques), ainsi que les d´elais raisonnables
guards that protect parties or the public; pour que les parties ou le public b´enéficient de

garanties proc´edurales;

(2) the causes of delay beyond the inherent time (2) les causes de la prolongation du d´elai inhérent
requirements of the matter, which would include `a l’affaire, ce qui comprendrait notamment l’exa-
consideration of such elements as whether the men de la question de savoir si la personne touch´ee
affected individual contributed to or waived parts a contribu´e ou renonc´e à certaines parties du d´elai,
of the delay and whether the administrative body et celle de savoir si l’organisme administratif a uti-
used as efficiently as possible those resources it lis´e aussi efficacement que possible les ressources
had available; and dont il disposait;

(3) the impact of the delay, considered as encom- (3) l’incidence du d´elai, consid´erée comme englo-
passing both prejudice in an evidentiary sense and bant le pr´ejudice sur le plan de la preuve et les
other harms to the lives of real people impacted by autres atteintes `a l’existence des personnes tou-
the ongoing delay. This may also include a consid- ch´ees par le d´elai qui s’écoule. Cela peut ´egale-
eration of the efforts by various parties to mini- ment comprendre l’examen des efforts que les dif-
mize negative impacts by providing information or f´erentes parties ont d´eployés pour r´eduire au
interim solutions. minimum les effets n´egatifs en fournissant des ren-

seignements ou en apportant des solutions provi-
soires.

(See generally: Ratzlaff, supra, at p. 346; Saskatch- (Voir, de manière générale, Ratzlaff, précité, à la
ewan (Human Rights Commission) v. Kodellas p. 346; Saskatchewan (Human Rights Commission)
(1989), 60 D.L.R. (4th) 143 (Sask. C.A.); R. v. c. Kodellas (1989), 60 D.L.R. (4th) 143 (C.A.
Morin, [1992] 1 S.C.R. 771; McMurtrie, supra; Sask.); R. c. Morin, [1992] 1 R.C.S. 771;
and Skiffington, supra.) Obviously, considering all McMurtrie, loc. cit.; Skiffington, loc. cit.) L’exa-
of these factors imposes a contextual analysis. men de ces facteurs commande, de toute ´evidence,
Thus, our Court should avoid setting specific time une analyse contextuelle. Notre Cour devrait donc
limits in such matters. A judge should consider the ´eviter d’imposer des d´elais précis en la mati`ere. Un
specific content of the case he or she is hearing juge devrait examiner les faits particuliers de l’af-
and make an assessment that takes into account the faire dont il est saisi et faire une ´evaluation qui
three main factors that have been identified above. tienne compte des trois principaux facteurs d´ecrits

plus haut.

A number of parties have raised the objection161 Plusieurs parties ont soulev´e l’objection selon
that the consideration of some of those factors may laquelle l’examen de certains de ces facteurs peut
extend “special treatment” to certain kinds of indi- avoir pour effet d’accorder un «traitement particu-
viduals, whether these be people who commit lier» `a certaines personnes, qu’il s’agisse de gens
more stigmatizing wrongs or who are more sus- qui commettent des fautes plus stigmatisantes ou
ceptible to harms like damage to their reputations. de gens qui sont plus expos´es à des pr´ejudices
Some interveners were afraid that the application comme l’atteinte `a la réputation. Certains interve-
of such factors might indeed require preferential nants craignaient que l’application de tels facteurs
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treatment for powerful and influential people. n’exige, en fait, que des personnes puissantes et
These objections and fears are misplaced. It influentes jouissent d’un traitement pr´eférentiel.
appears sound administrative practice for decision- Ces objections et ces craintes ne sont pas fond´ees.
making bodies to recognize the relevance of the Le fait qu’un organisme d´ecideur reconnaisse la
identified factors while deciding how to process a pertinence des facteurs d´ecrits pour d´ecider de la
particular case. For example, task forces analysing fa¸con de traiter une affaire donn´ee semble ˆetre une
delay report that it is simply a good case manage- saine pratique administrative. Par exemple, des
ment practice to send to different tracks cases of groupes de travail qui analysent les d´elais signalent
differing levels of complexity: see, e.g., Brookings qu’une bonne pratique de gestion des dossiers con-
Task Force on Civil Justice Reform, Justice for siste simplement `a traiter différemment des affaires
All: Reducing Costs and Delay in Civil Litigation comportant des niveaux de complexit´e différents:
(1989), at p. 3. Similarly, it only makes sense for voir, par exemple, Brookings Task Force on Civil
administrative bodies seeking to minimize their Justice Reform, Justice for All: Reducing Costs
negative impacts on real people to consider theand Delay in Civil Litigation (1989), à la p. 3. De
ramifications of their failure to act expeditiously. mˆeme, il est seulement logique qu’un organisme
In any event, every case should be processed with administratif qui cherche `a réduire au minimum
due dispatch. son incidence n´egative sur des personnes tienne

compte des cons´equences de son omission d’agir
rapidement. Quoi qu’il en soit, toute affaire devrait
être traitée avec c´elérité.

VIII. Delays Before the British Columbia Human VIII. D´elai écoulé en l’esp`ece dans les proc´edures
Rights Commission in This Case devant la Commission des droits de la per-

sonne de la Colombie-Britannique

Unreasonable delay in administrative proceed- 162En droit administratif, le d´elai déraisonnable
ings is illegal under administrative law. It is a dans des proc´edures administratives est ill´egal. Il
breach of the duty to conduct administrative pro- constitue un manquement `a l’obligation d’assurer
ceedings fairly. Because of the highly contextual un d´eroulement ´equitable des proc´edures. Vu le
nature of any assessment of delay, I turn now to an caract`ere hautement contextuel de l’´evaluation du
analysis of the identified factors in the case at bar. d´elai, je vais maintenant analyser les facteurs
I eventually conclude that inefficiency in the Com- d´ecrits dans la pr´esente affaire. Je conclus, en d´efi-
mission’s handling of this matter has led to abuse nitive, que la fa¸con inefficace dont la Commission
of process that must be addressed with the appro- a trait´e la présente affaire a donn´e lieu à un abus de
priate remedies in the circumstances of the case proc´edure auquel il faut rem´edier en accordant la
and in consideration of the interests of the com- r´eparation appropri´ee dans les circonstances de
plainants. l’affaire et en tenant compte des int´erêts des plai-

gnantes.

A. Length of Delay A. La longueur du délai

The first factor to be considered is the time 163Le premier facteur `a prendre en consid´eration
taken relative to the inherent time requirements of est le d´elai écoulé par rapport au d´elai inhérent à
the matter. In the Court of Appeal, McEachern l’affaire. Le juge en chef McEachern de la Cour
C.J.B.C. characterized the allegations in the case at d’appel de la Colombie-Britannique a qualifi´e les
bar as “relatively simple complaints” ((1998), 49 all´egations en l’esp`ece de [TRADUCTION] «plaintes
B.C.L.R. (3d) 216, at para. 37), stated that “[t]hese relativement simples» ((1998), 49 B.C.L.R. (3d)
kinds of disputes are quickly resolved by courts 216, au par. 37). Il a affirm´e que «[l]es tribunaux
and tribunals all the time, and there are no complex judiciaires et les tribunaux administratifs r`eglent
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legal or factual issues” (para. 37), and concluded toujours rapidement ce genre de diff´erend, et
that “a week at the outside would have sufficed” qu’aucune question juridique ou factuelle com-
(para. 51) for the investigation. Although plexe ne se pose» (par. 37) et a conclu qu’«il aurait
McEachern C.J.B.C. perhaps puts matters a bit suffi tout au plus d’une semaine» (par. 51) pour
optimistically in suggesting that the investigation effectuer l’enquˆete. Bien que le juge en chef
could have been wrapped up within a week, there McEachern soit quelque peu optimiste lorsqu’il
is a good measure of truth in what he says. laisse entendre que l’enquˆete aurait pu ˆetre com-

plétée en moins d’une semaine, il y a une grande
part de vérité dans ce qu’il dit.

At this point, a closer scrutiny of the facts is164 À ce stade, un examen plus minutieux des faits
necessary in order to establish the inherent time s’impose pour d´eterminer le d´elai inhérent à l’af-
requirements of the case. Different kinds of “alle- faire. Une «all´egation de discrimination sexuelle»
gations of sexual discrimination” may be more or peut ˆetre plus ou moins complexe selon le cas. Une
less complex. A pay equity case might properly affaire d’´equité salariale pourrait requ´erir, à juste
involve complex statistical analysis and innovative titre, une analyse statistique complexe et une argu-
legal arguments and take time for those reasons. A mentation juridique novatrice, et durer ainsi un
case about other forms of well-concealed systemic certain temps. Une affaire portant sur d’autres
discrimination might involve numerous witnesses formes de discrimination syst´emique bien dissimu-
and take time for that reason. But other cases that l´ee pourrait faire intervenir de nombreux t´emoins
involve “allegations of sexual harassment” et se prolonger pour cette raison. Cependant, il se
between individuals may have few complex legal peut que d’autres affaires o`u il est question d’«all´e-
or factual elements and thus appropriately should gations de harc`element sexuel» entre des per-
take much less time. sonnes comportent peu d’´eléments juridiques ou

factuels complexes et durent ´eventuellement moins
longtemps.

Considering the complexity of the allegations165 La complexité des all´egations ne devrait pas ˆetre
should not be seen to reflect in any way on their per¸cue comme ayant une incidence quelconque sur
merits. This being said, the case at bar falls within leur bien-fond´e. Cela dit, le pr´esent dossier tombe
a relatively less complex category. The allegations dans la cat´egorie des affaires relativement moins
with respect to Willis, an aide to Blencoe, were complexes. Il ´etait allégué, au sujet de Willis, une
that Blencoe made sexual overtures to her and adjointe de Blencoe, que ce dernier lui avait fait
inappropriately kissed her when she came to work des avances sexuelles et l’avait embrass´ee inop-
one evening in August 1994 and that he had subse- portun´ement lorsqu’elle s’´etait rendue au bureau
quently put his arm on her arm in a sexual manner pour y travailler un soir du mois d’aoˆut 1994, et
in March 1995. The allegations with respect to qu’en mars 1995 il avait appuy´e son bras contre le
Schell were that Blencoe in March 1993 had inap- sien dans un dessein apparemment sexuel. Il ´etait
propriately kissed and hugged Schell, who worked all´egué, au sujet de Schell, qu’en mars 1993 Blen-
for a sports organization deriving funding from coe l’avait embrass´ee et étreinte inopportun´ement
Blencoe’s ministry, and that he had subsequently alors qu’elle travaillait pour une association spor-
on several occasions between July 1993 and July tive financ´ee par le minist`ere de Blencoe, et qu’`a
1994 given her unwanted attention by inviting her maintes reprises, entre juillet 1993 et juillet 1994,
for a drink. There were no other direct witnesses to il lui avait accord´e une attention non souhait´ee en
any of the incidents, although there was some cor- l’invitant `a prendre un verre. Personne d’autre n’a
roborating evidence from a small number of other ´eté directement t´emoin de ces incidents, bien qu’il

y ait eu témoignage corroborant de la part d’un
petit nombre d’autres personnes. Les all´egations
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witnesses. Blencoe denied some aspects of the ont fait l’objet de d´enégations de la part de Blen-
allegations and admitted others. coe `a certains ´egards et d’aveux `a d’autres ´egards.

Recognizing that this case is far less complex 166La reconnaissance que la pr´esente affaire est
than many other sexual discrimination cases does beaucoup moins complexe que bien d’autres
not alleviate the seriousness of the allegations, but affaires de discrimination sexuelle n’att´enue pas la
it is clear from the record that the allegations were gravit´e des all´egations, mais il ressort clairement
not of a nature that could justify a prolonged inves- du dossier que ces all´egations n’´etaient pas de
tigation. Ultimately, the case was about a “he said/ nature `a justifier la tenue d’une enquˆete prolong´ee.
she said” scenario concerning which there should En fin de compte, il ´etait question de versions
have been an adjudication. In this sense, there was oppos´ees des faits, qui auraient dˆu donner lieu `a
little or nothing to investigate, and there was no une d´ecision. Il y avait donc peu ou pas mati`ere à
reason for the pre-hearing investigation to take a enquˆete, de sorte que rien ne justifiait que l’en-
long period of time. quˆete préalable `a l’audience se prolonge.

Lowry J. expressed serious misgivings about the 167Le juge Lowry a exprim´e de s´erieuses r´eserves
delays in this case. He wrote at para. 46: au sujet du d´elai écoulé en l’esp`ece. Il a écrit, au

par. 46:

It may well be that the structure of the Commission [TRADUCTION] Il se peut fort bien que la Commission
should be such that, given the nature of the complaints doive ˆetre organis´ee de telle sorte que, compte tenu de
made by Ms. Schell and Ms. Willis, two years would not la nature des plaintes de Mmes Schell et Willis, deux
be required to determine that they warrant a hearing. ann´ees ne soient pas n´ecessaires pour d´eterminer si elles
[Emphasis added.] justifient la tenue d’une audience. [Je souligne.]

While Lowry J. went on to attribute the delay to a Bien qu’il ait ensuite imput´e le délai à un manque
lack of resources, he questioned the effectiveness de ressources, le juge Lowry a mis en doute l’effi-
of the Commission, and his finding that two years cacit´e de la Commission, et sa conclusion qu’un
was an inappropriately long time confirms my con- d´elai de deux ans ´etait trop long confirme la
clusion on this branch of the analysis. The inherent mienne en ce qui a trait `a ce volet de l’analyse. Le
time requirements in this case were minimal. d´elai inhérent à la présente affaire ´etait minime.

By contrast, the time taken was anything but 168Par contre, le d´elai écoulé était loin d’être
minimal. After five to six months spent on deter- minime. Apr`es avoir mis cinq `a six mois à décider
mining that it could hear the complaints, and once qu’elle pourrait entendre les plaintes et apr`es que
Blencoe had a chance to respond, the Commission Blencoe eut obtenu la possibilit´e de répondre, la
then mysteriously took the five months from April Commission a myst´erieusement mis cinq mois,
1996 to September 1996 to appoint the same soit d’avril `a septembre 1996, `a désigner le mˆeme
investigator who had been working on the file all enquˆeteur qui s’était occup´e jusque-l`a du dossier,
along despite having told Blencoe that it expected mˆeme si elle avait auparavant dit `a Blencoe qu’elle
to do so within two months (appellants’ record, at s’attendait `a le faire dans un d´elai de deux mois
p. 229). The investigation took some four months. (dossier des appelants, `a la p. 229). L’enquˆete a
The trial judge found at para. 44 that this investiga- dur´e environ quatre mois. Le juge de premi`ere ins-
tion was concluded in January 1997. Given this tance a conclu, au par. 44, que l’enquˆete avait pris
finding, then after this conclusion of the investiga- fin en janvier 1997. Compte tenu de cette conclu-
tion, it apparently took the investigator another sion, apr`es la fin de l’enquˆete, l’enquêteur aurait
two months to write and forward a 12-page alors mis deux autres mois `a rédiger un rapport de
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report in early March 1997, and this only after let- 12 pages qui a ´eté transmis au d´ebut du mois de
ters from Blencoe’s lawyer asking about the delay mars 1997, et ce, uniquement apr`es que l’avocat de
(appellants’ record, at pp. 322-35). After another Blencoe eut envoy´e des lettres dans lesquelles il
four months, in July 1997, the Commission finally posait des questions au sujet du d´elai écoulé (dos-
told Blencoe that the matter would proceed to a sier des appelants, aux pp. 322 `a 335). Quatre
Tribunal hearing. It then took another two months autres mois plus tard, en juillet 1997, la Commis-
to get a date set for the hearing, which was sched- sion a finalement avis´e Blencoe que le Tribunal
uled to be some six months later in March 1998. In proc´ederait à l’audition de l’affaire. Deux autres
all, the time for the Commission to make the deter- mois se sont ensuite ´ecoulés avant qu’une date
mination that the complaints should go to a hear- d’audience soit fix´ee au mois de mars 1998, soit
ing was approximately two years. The time from quelque six mois plus tard. En tout, il a fallu envi-
the initial filing of the complaints to the scheduled ron deux ans `a la Commission pour d´ecider que les
hearing was approximately 32 months. While it is plaintes feraient l’objet d’une audience. Environ
true that the Commission’s decision to send the 32 mois se sont ´ecoulés entre le d´epôt initial des
matter to a hearing involved a number of steps, plaintes et la date fix´ee pour leur audition. Mˆeme
every one of these steps involved a significant s’il est vrai que la Commission a dˆu franchir un
delay. certain nombre d’´etapes pour d´ecider que l’affaire

ferait l’objet d’une audience, chacune de ces ´etapes
a comport´e un délai consid´erable.

A particularly egregious example of the Com-169 Les événements qui se sont d´eroulés entre le 16
mission’s unacceptable lack of diligence may be octobre et le 21 d´ecembre 1995 sont un exemple
found in the events during the period from October particuli`erement frappant du manque inacceptable
16, 1995 to December 21, 1995. During that time, de diligence de la Commission. Au cours de cette
the Commission breached procedural fairness by p´eriode, la Commission a manqu´e à son obligation
failing to send to Blencoe Willis’s October 16 d’´equité procédurale en ne transmettant pas `a
response to his submissions on the timeliness of Blencoe la r´eponse du 16 octobre que Willis avait
her complaint. In response to an inquiry, Blencoe donn´ee à ses observations concernant le respect du
received the Commission’s letter dated December d´elai imparti pour d´eposer la plainte. ̀A la suite
21 on December 27. Although the December 21 d’une demande de renseignements, Blencoe a re¸cu,
letter denied that a decision had been made on this le 27 d´ecembre, la lettre de la Commission dat´ee
issue, a January 22, 1996 letter revealed that the du 21 d´ecembre. Mˆeme si, dans la lettre du 21
Commission had actually already made the deci- d´ecembre, on niait qu’une d´ecision avait ´eté prise à
sion on December 18, before it even sent Blencoe ce sujet, une lettre dat´ee du 22 janvier 1996 a
the documents to which he had wished to reply and r´evélé que la Commission avait d´ejà pris une d´eci-
that the Commission had possessed for three sion le 18 d´ecembre 1995, avant mˆeme d’envoyer
months (see pp. 290-300 of the appellants’ record). `a Blencoe les documents auxquels il voulait r´epon-
The Commission essentially failed even to keep dre et qu’elle avait en sa possession depuis trois
those affected by its decisions up to date with what mois (voir les pp. 290 `a 300 du dossier des appe-
was going on. lants). La Commission a essentiellement omis de

tenir au courant de la situation les personnes tou-
chées par ses d´ecisions.

Regardless of any arguments that parts of the170 Indépendamment de tout argument que le d´elai
time were necessary for procedural safeguards, the ´etait en partie n´ecessaire pour offrir des garanties
facts are that the Commission was slow at every proc´edurales, il reste que la Commission a ´eté
step along the way. This eventually added up to a lente `a toutes les ´etapes. Il lui a fallu, en d´efinitive,
delay measured in years for a decision that was not plusieurs ann´ees pour prendre une d´ecision non
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inherently complex. Although a few letters back complexe en soi. Mˆeme si un certain ´echange de
and forth might have been appropriate, nothing in correspondance avait pu ˆetre appropri´e, le délai
the inherent time requirements of the case came inh´erent à l’affaire était loin de correspondre `a
close to requiring the delay that occurred. celui qui s’est ´ecoulé.

B. Cause of the Delay B. La cause du délai

The second factor that we must consider is the 171Le deuxième facteur que nous devrons prendre
cause of delay beyond the inherent time require- en consid´eration est la cause de la prolongation du
ments of the matter. It is true that Blencoe sought d´elai inhérent à l’affaire. Il est vrai que Blencoe a
to use those defences available to him, including tent´e d’invoquer les moyens de d´efense dont il dis-
an argument about whether the complaints had posait, y compris l’argument de la question de
been correctly filed within the limitation period savoir si les plaintes avaient ´eté dûment déposées
provided by the statute. But in so doing, he did not dans le d´elai prévu par la loi. Toutefois, ce faisant,
become responsible for the sheer inefficiency of il n’est pas devenu responsable de l’inefficacit´e
the Commission in dealing with these and other pure et simple dont la Commission a fait preuve en
matters. traitant ces plaintes et d’autres questions.

A measure of Blencoe’s determination to seek 172Blencoe a montr´e à quel point il était déterminé
an end to the delay is that even after matters had `a mettre fin au d´elai en offrant de renoncer `a
been delayed to this point largely on account of the l’´etape de l’enquˆete sur les plaintes et de passer
Commission’s failures to comply with basic proce- directement `a une audience, mˆeme si les choses
dural fairness, he offered to forego the investiga- avaient jusque-l`a traı̂né en longueur surtout `a cause
tive stage of the complaints to bring them to a du manquement de la Commission `a son obligation
hearing. In so doing, we may infer that he made fondamentale d’´equité procédurale. On peut
clear to the Commission that he was seeking a way d´eduire que, ce faisant, il a clairement signifi´e à la
past the delay and red tape in which his life had Commission qu’il souhaitait en finir avec les d´elais
become bound. In his request, he was rebuffed, as et les formalit´es administratives qui lui empoison-
the Commission would have required him to make naient la vie. Il a essuy´e une rebuffade `a ce sujet
major concessions on the existence of a prima étant donn´e que, pour passer directement `a l’au-
facie case against him, if he wanted to proceed to dience, la Commission l’aurait oblig´e à faire des
the hearing. (Although Blencoe made the offer concessions importantes au sujet de l’existence
only on the Willis complaint, this seems to be d’une preuve prima facie contre lui. (Quoique
explained by the fact that he was simultaneously Blencoe n’ait fait cette offre qu’`a l’égard de la
trying to find out whether a decision on the timeli- plainte de Willis, cela semble s’expliquer par le
ness issue in the Schell complaint had been made fait qu’il tentait, en mˆeme temps, de d´ecouvrir si
without notification as had occurred with the une d´ecision concernant le respect du d´elai imparti
Willis complaint (see the appellants’ record at dans le cas de la plainte de Schell avait ´eté rendue
pp. 220 and 301).) On numerous other occasions as `a son insu comme cela s’´etait produit relativement
well, Blencoe asked about when there would be a `a la plainte de Willis (voir les pp. 220 et 301 du
decision on the complaints. Indeed, Blencoe’s dossier des appelants).) Comme l’atteste un grand
inquiries of this nature comprise a significant num- nombre de lettres vers´ees au dossier, Blencoe a
ber of the letters in the record. There can be no aussi maintes fois demand´e à quel moment une
doubt that there was serious delay on both com- d´ecision serait rendue sur les plaintes. Il ne fait
plaints and that Blencoe tried to find a way to end aucun doute que les deux plaintes ont fait l’objet
it. After being thus rebuffed, his counsel was under d’un d´elai important auquel Blencoe a tent´e de
no obligation to beg and cry for an expedited hear- mettre fin. Apr`es cette rebuffade, il n’´etait plus
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ing to demonstrate to the Human Rights Commis- n´ecessaire que l’avocat de Blencoe s’efforce de
sion the seriousness of his requests. convaincre la Commission du s´erieux des

demandes de son client en faisant des pieds et des
mains pour obtenir rapidement la tenue d’une
audience.

A further measure of the Commission’s beha-173 Une autre exemple de la conduite que la Com-
viour with respect to delay is that even at the mission adopte en mati`ere de d´elais est que, mˆeme
Supreme Court of Canada, the Commission admits devant la Cour suprˆeme du Canada, elle reconnaˆıt
that it cannot explain what was going on for five qu’elle ne peut pas expliquer ce qui s’est pass´e
months of the time that it was dealing with the durant les cinq mois au cours desquels elle a trait´e
allegations against Blencoe. On a matter that ide- les all´egations formul´ees contre Blencoe. Dans une
ally should not even have taken five months, a affaire qui, id´ealement, n’aurait mˆeme pas dˆu se
five-month period of unexplained delay remains prolonger pendant cinq mois, un d´elai inexpliqué
surprising and troubling. Lowry J. characterized de cinq mois est `a la fois étonnant et troublant. Le
this period as a “five-month hiatus when there juge Lowry a qualifi´e cette p´eriode de [TRADUC-
appears to have been no activity in relation to theTION] «vide de cinq mois pendant lequel rien ne
complaints” (para. 47). After the gap, the Commis- semble s’ˆetre pass´e relativement aux plaintes»
sion sent Blencoe a letter dated September 6, 1996 (par. 47). Apr`es cette p´eriode, la Commission a
to advise him that it was appointing the same per- envoy´e à Blencoe une lettre dat´ee du 6 septembre
son as investigator as had up to that point been 1996 l’informant qu’elle d´esignait à titre d’enquˆe-
dealing with the pre-investigation report. In other teur la personne qui, jusque-l`a, s’était occup´ee du
words, in five months, nothing happened. This rapport pr´ealable `a l’enquête. En d’autres termes,
five-month lapse is just the high mark of the Com- rien ne s’est pass´e pendant cinq mois. Cet inter-
mission’s ineptitude. valle n’est que le paroxysme de l’ineptie dont la

Commission a fait preuve.

C. Impact of Delay on the Respondent C. L’incidence du délai sur l’intimé

The third factor that we must consider is the174 Le troisième facteur que nous devons prendre en
harm accruing as a result of the delay. Although consid´eration est le pr´ejudice résultant du d´elai.
Lowry J. found “that no clear case of prejudice in Mˆeme si le juge Lowry a conclu [TRADUCTION]
terms of an inability to defend has been made out” «qu’il n’y a aucune preuve manifeste de pr´ejudice
(para. 10), there is no doubt that Blencoe and his en ce qui concerne la capacit´e de se d´efendre»
family suffered serious harm in other ways. Lowry (par. 10), il n’y a pas doute que Blencoe et sa
J. went so far as to write at para. 50: famille ont subi un grave pr´ejudice à d’autres

égards. Le juge Lowry va jusqu’`a écrire, au
par. 50:

There is, however, substance to the contention that [TRADUCTION] Il y a toutefois de quoi pr´etendre que
the hardship Mr. Blencoe, his wife, and his children les difficult´es que M. Blencoe, son ´epouse et ses enfants
have suffered, and continue to suffer, is markedly dis- ont ´eprouvées et qu’ils continuent d’´eprouver sont nette-
proportionate to the value there can now be in an adjudi- ment disproportionn´ees à l’avantage qu’il peut mainte-
cated resolution. [Emphasis added.] nant y avoir d’obtenir une d´ecision sur l’affaire. [Je sou-

ligne.]

There can be no doubt about the impact of the175 Il n’y a aucun doute que les all´egations ont une
allegations on the respondent and his family. The incidence sur l’intim´e et sa famille. La carri`ere de
respondent’s career is finished. He and his family l’intim´e est termin´ee. Sa famille et lui ont ´eté
have been chased twice across the country in their traqu´es à deux reprises lorsqu’ils ont tent´e de
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attempts to make a new life. He was under medical refaire leur vie ailleurs au pays. Pendant plusieurs
care for clinical depression for many months. In mois, il a eu recours `a des soins m´edicaux pour
the wake of the outstanding complaints before the traiter une d´epression clinique. ̀A la suite des
Commission, even such a normal aspect of life as plaintes d´eposées devant la Commission, Blencoe
coaching his youngest son’s soccer team has been a mˆeme été empêché d’exercer une activit´e aussi
denied to Blencoe, since he has faced stigmatiza- normale qu’entraˆıner l’équipe de soccer de son fils
tion in the form of presumed guilt as a sexual har- cadet en raison de la stigmatisation li´ee au fait
asser. As Lowry J. wrote at para. 13: d’ˆetre présumé coupable de harc`element sexuel.

Comme l’a écrit le juge Lowry, au par. 13:

The point need not be further stressed. The stigma [TRADUCTION] Il n’y a pas lieu d’insister davantage
attached to the outstanding complaints has certainly sur ce point. La stigmatisation li´ee aux plaintes dont
contributed in large measure to the very real hardship M. Blencoe faisait l’objet a sˆurement contribu´e dans une
Mr. Blencoe has experienced. His public profile as a large mesure aux difficult´es très réelles qu’il a ´eprou-
Minister of the Crown rendered him particularly vulner- v´ees. Du fait de sa visibilit´e en tant que ministre du gou-
able to the media attention that has been focused on him vernement, il ´etait davantage expos´e à l’attention que les
and his family, and the hardship has, in the result, been m´edias lui ont port´ee à lui-même et `a sa famille, ce qui
protracted and severe. [Emphasis added.] explique la longueur et la gravit´e des difficultés qui ont

résulté. [Je souligne.]

Although I do not deny that Blencoe might have 176Bien que je ne nie pas que Blencoe aurait pu
taken additional steps to make the Commission prendre d’autres mesures pour que la Commission
more fully aware of the impact on him of contin- soit plus consciente de l’incidence que le d´elai
ued delay, he did try to move matters along. The avait sur lui, il reste qu’il a tent´e de faire avancer
Commission showed next to no regard for the pos- les choses. La Commission s’est montr´ee presque
sible impacts of its delays, often taking long peri- indiff´erente aux effets possibles de ses d´elais, en
ods of time even to respond to requests for infor- mettant mˆeme souvent beaucoup de temps `a répon-
mation as to the progress of the file. It certainly did dre suite `a des demandes de renseignements sur
nothing to minimize the impact of the delay on the l’´evolution du dossier. Elle n’a sˆurement rien fait
respondent. pour r´eduire au minimum l’incidence du d´elai sur

l’intim é.

It is true that administrative delay was not the 177Il est vrai que le d´elai administratif n’a pas ´eté la
only cause of the prejudice suffered by the respon- seule cause du pr´ejudice subi par l’intim´e. Néan-
dent. Nevertheless, it contributed significantly to moins, il a beaucoup contribu´e à son aggravation.
its aggravation. It must be added, though, that this Il faut cependant ajouter que ce d´elai a également
delay also frustrated the complainants in their d´ejoué la volonté des plaignantes de voir leurs
desire for a quick disposition of their complaints. plaintes r´eglées rapidement. Enfin, l’inefficacit´e et
Finally, the inefficient and delay-filled process at les multiples d´elais qui ont caract´erisé le processus
the Commission linked with the specific blunders devant la Commission et qui sont li´es, en particu-
made in the management of those particular com- lier, aux gaffes commises dans la gestion de ces
plaints harmed all parties involved in this sorry plaintes ont l´esé toutes les parties `a ce processus
process. Its flaws were such that it may rightly be d´eplorable. La proc´edure a ´eté à ce point vici´ee
termed to have been abusive in respect of the qu’on peut `a juste titre la qualifier d’abusive `a
respondent. In this connection, I note that my col- l’´egard de l’intimé. À cet égard, je constate que,
league, Bastarache J., despite coming to the con- mˆeme s’il conclut que la conduite qu’elle a adop-
clusion that the conduct of the Commission did not t´ee n’a pas constitu´e un abus de proc´edure, mon
amount to an abuse of process, nevertheless found coll`egue le juge Bastarache a n´eanmoins jug´e
it necessary to award costs against the Commission n´ecessaire de condamner la Commission `a payer
in light of the “lack of diligence [it] displayed” des d´epens en raison de «l’absence de diligence
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(para. 136). In my view, this further demonstrates [qu’elle a] manifest´ee» (par. 136). ̀A mon avis,
the tension in this appeal and the fact that the con- cela est un autre indice de la tension qui existait en
duct of the Commission in dealing with this matter l’esp`ece et du caract`ere moins qu’acceptable de la
was less than acceptable. conduite adopt´ee par la Commission en traitant

cette affaire.

IX. Administrative Remedy IX. R´eparation issue du droit administratif

In the end, the specific and unexplained delay178 En définitive, le délai inexpliqué en cause justi-
entitles Blencoe to some kind of remedy. The fie d’accorder une forme de r´eparation `a Blencoe.
choice of the appropriate redress requires, though, Toutefois, le choix de la r´eparation appropri´ee
a careful analysis of the circumstances of the case, requiert une analyse minutieuse des circonstances
in order to identify the causes and nature of the de l’affaire afin de d´eterminer les causes et la
delay and its impact on the process, because the nature du d´elai ainsi que son incidence sur les pro-
courts always have some discretion on orders of c´edures, ´etant donn´e que les tribunaux judiciaires
remedies founded on the old prerogative writs. The d´etiennent toujours un certain pouvoir discr´etion-
selection of an appropriate remedy may also naire en mati`ere de r´eparations fond´ees sur les
impose a delicate balancing exercise between com- anciens brefs de pr´erogative. Le choix d’une r´epa-
peting interests. In proceedings like those that gave ration appropri´ee peut aussi commander une ´eva-
rise to this appeal, we must factor in the interest of luation d´elicate d’intérêts oppos´es. Dans des pro-
the respondent, that of the complainants them- c´edures comme celles `a l’origine du présent
selves and finally, the public interest of the com- pourvoi, il nous faut tenir compte de l’int´erêt de
munity itself which wants basic rights enforced l’intim´e, de celui des plaignantes et, enfin, de celui
efficiently but fairly. As we have seen above, the de la collectivit´e, laquelle souhaite une application
courts must also consider the stage of the proceed- efficace, mais ´equitable, des droits fondamentaux.
ings which has been affected by the delay. A dis- Comme nous l’avons vu, les tribunaux judiciaires
tinction must be drawn between the process lead- doivent ´egalement prendre en consid´eration l’étape
ing to the hearing and the hearing itself. A des proc´edures qui est touch´ee par le d´elai. Une
different balance between conflicting interests may distinction doit ˆetre établie entre les proc´edures
have to be found at different stages of the adminis- menant `a l’audience et l’audience elle-mˆeme. Une
trative process. ´evaluation des int´erêts oppos´es peut se r´evéler

nécessaire `a chacune des ´etapes des proc´edures
administratives.

Several kinds of remedies are available either to179 Plusieurs types de r´eparation permettent de pr´e-
prevent or remedy abusive delay within an admin- venir le d´elai abusif dans des proc´edures adminis-
istrative process. The main forms of redress that tratives, ou d’y rem´edier. Les principales formes
we need address here are a stay of proceedings, de r´eparation qu’il nous faut examiner en l’esp`ece
orders for an expedited hearing and costs. sont l’arrˆet des proc´edures, l’ordonnance enjoi-

gnant de tenir une audience acc´elérée et l’adjudica-
tion de dépens.

Whoever asks for a stay of proceedings carries a180 Quiconque demande l’arrˆet des proc´edures
heavy burden. In a human rights proceeding, such assume un lourd fardeau. Dans des proc´edures en
an order not only stops the proceedings and mati`ere de droits de la personne, en plus de mettre
negates the public interest in the enforcement of fin aux proc´edures et d’ˆetre contraire `a l’intérêt du
human rights legislation, but it also affects, in a public dans l’application de la l´egislation relatives
radical way, the interest of the complainants who aux droits de la personne, une telle ordonnance va,
lose the opportunity to have their complaints heard en outre, radicalement `a l’encontre de l’int´erêt du

20
00

 S
C

C
 4

4 
(C

an
LI

I)



[2000] 2 R.C.S. 403BLENCOE c. C.-B. (HUMAN RIGHTS COMMISSION) Le juge LeBel

and dealt with. The stay of proceedings should not plaignant qui perd la possibilit´e de voir sa plainte
generally appear as the sole or even the preferred entendue et r´eglée. L’arrêt des proc´edures ne
form of redress: see R. v. O’Connor, [1995] 4 devrait pas g´enéralement ˆetre consid´eré comme la
S.C.R. 411, at para. 68. A more prudent approach seule r´eparation possible ni mˆeme comme la forme
would limit it to those situations that compromise de r´eparation pr´eférée: voir R. c. O’Connor, [1995]
the very fairness of the hearing and to those cases 4 R.C.S. 411, au par. 68. Il serait plus prudent de
where the delay in the conduct of the process lead- limiter l’arrˆet des proc´edures aux cas o`u l’ équité
ing to it would amount to a gross or shocking mˆeme de l’audience est compromise et o`u le délai
abuse of the process. In those two situations, the dans les proc´edures menant `a l’audience constitue-
interest of the respondent and the protection of the rait un abus de proc´edure grossier ou scandaleux.
integrity of the legal system become the paramount Dans les deux cas, l’int´erêt de l’intimé et la protec-
considerations. The interest of the complainants tion de l’int´egrité du syst`eme judiciaire deviennent
would undoubtedly be grievously affected by a les facteurs pr´epondérants. L’arrêt des proc´edures
stay, but the prime concern in such cases becomes porterait sans doute gravement atteinte `a l’intérêt
the safeguarding of the basic rights of the respon- des plaignantes, mais la principale pr´eoccupation,
dent engaged in a human rights proceeding and the en pareil cas, devient la protection des droits fon-
preservation of the essential fairness of the process damentaux de l’intim´e impliqué dans des proc´e-
itself: see Ratzlaff, supra, at para. 19. Whatever its dures en mati`ere de droits de la personne et la pro-
consequences, a stay may thus become the sole tection de l’´equité essentielle des proc´edures
appropriate remedy in those circumstances. mˆemes: voir Ratzlaff, précité, au par. 19. Quelles

qu’en soient les cons´equences, l’arrˆet des proc´e-
dures peut donc devenir la seule r´eparation appro-
priée dans ces circonstances.

I note that my approach on the matter of a stay 181Je souligne que mon point de vue concernant la
here is consistent with the approach that our Court question d’un arrˆet des proc´edures en l’esp`ece est
has adopted in the slightly different context in conforme `a celui que notre Cour a adopt´e dans le
Canada (Minister of Citizenship and Immigration) contexte légèrement différent de l’arrˆet Canada
v. Tobiass, [1997] 3 S.C.R. 391. There, the Court, (Ministre de la Citoyenneté et de l’Immigration) c.
following O’Connor, supra, recognized a stay as Tobiass, [1997] 3 R.C.S. 391. Dans cet arrˆet, la
appropriate in situations where the fairness of the Cour a suivi l’arrˆet O’Connor, précité, et a reconnu
hearing had been compromised as well as in situa- qu’un arrˆet des proc´edures peut ˆetre ordonn´e dans
tions falling within a residual category. For a les cas o`u l’ équité de l’audience a ´eté compromise
residual case to give rise to a stay, the Court held et dans ceux qui rel`event d’une cat´egorie rési-
in Tobiass, at paras. 90-91 that a stay could be duelle. En ce qui concerne l’arrˆet en vertu d’une
granted where it was the only reasonable means of cat´egorie résiduelle, la Cour a statu´e, aux par. 90 et
stopping an abuse that would be perpetuated and 91 de l’arrˆet Tobiass, qu’il pourrait être accord´e si
aggravated through the conduct of a trial. For a c’´etait le seul moyen raisonnable de mettre fin `a un
stay to be appropriate as a remedy for an abuse that abus que le d´eroulement d’un proc`es contribuerait
has already occurred, the abuse must rise to a level `a perpétuer ou `a aggraver. Pour qu’un arrˆet puisse
such that the mere carrying forward of the case ˆetre ordonn´e afin de rem´edier à un abus d´ejà com-
will offend society’s sense of justice (Tobiass, at mis, l’abus doit ˆetre tel que la seule poursuite de
para. 91): i.e., in my analysis, where there is a l’affaire choquera le sens de la justice de la soci´eté
gross or shocking abuse, or where the societal (Tobiass, au par. 91): autrement dit, il convient de
interest in proceeding does not outweigh the con- l’ordonner, selon moi, lorsqu’il y a abus grossier
siderations I have enumerated. ou scandaleux ou encore lorsque l’int´erêt de la

société dans la poursuite de l’affaire ne l’emporte
pas sur les consid´erations que j’ai ´enumérées.
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The approach of the courts should change when182 L’approche des tribunaux judiciaires devrait
it appears that the hearing will remain fair, in spite changer lorsqu’il appert que le d´elai ne portera pas
of the delay and when the delay has not risen to the atteinte `a l’équité de l’audience et qu’il ne consti-
level of a shocking abuse, notwithstanding its seri- tue pas un abus scandaleux en d´epit de sa gravit´e.
ousness. More limited and narrowly focused reme- Des r´eparations plus limit´ees et mieux cibl´ees
dies would then become appropriate. In the context seraient alors appropri´ees. Dans le contexte d’un
of a judicial review procedure akin to mandamus, contrˆole judiciaire analogue au mandamus, toute
the first objective of any intervention by a court intervention d’un tribunal judiciaire devrait,
should be to make things happen, where the d’abord et avant tout, viser `a faire avancer les cho-
administrative process is not working adequately. ses lorsque les proc´edures administratives ne se
An order for an expedited hearing within such d´eroulent pas ad´equatement. L’intervention judi-
time frame and with such conditions as the Court ciaire la plus pratique et efficace serait d’ordonner
might set would be the most practical and effective la tenue d’une audience acc´elérée dans un d´elai et
means of judicial action. Used at the right moment, aux conditions prescrites par la cour. Si elle est
such a remedy may safeguard the interest of all accord´ee au bon moment, cette r´eparation peut
parties to the process. A litigant who believes he or prot´eger les int´erêts de toutes les parties en cause.
she is facing undue delay should probably take that La partie qui se croit victime d’un d´elai injustifié
route rather than letting the process decay in the devrait probablement proc´eder de cette fa¸con plu-
hope of stopping the old process on some future tˆot que de laisser la situation se d´etériorer dans
date. l’espoir de pouvoir mettre fin aux proc´edures ult´e-

rieurement.

An order for costs is a third kind of remedy. It183 L’adjudication de d´epens est la troisi`eme répara-
will not address the delay directly, but some of its tion possible. Elle touche non pas le d´elai directe-
consequences. If a party must resort to the courts ment, mais plutˆot certaines de ses cons´equences. Si
to secure a timely hearing or to speed up the pro- une partie doit recourir aux tribunaux pour obtenir
cess in which he or she is engaged, some form of la tenue d’une audience en temps opportun ou pour
compensation for costs should at least be consid- acc´elérer les proc´edures dans lesquelles elle est
ered by the courts in their discretion. Whenever impliqu´ee, les tribunaux devraient au moins pou-
parties are compelled to seek judicial interventions voir envisager la possibilit´e d’accorder une forme
to safeguard their rights, costs must be considered quelconque d’indemnisation des d´epens. Chaque
to compensate at least in part the time, money and fois qu’une partie doit faire appel `a une cour de
efforts expended in obtaining redress. Even if justice pour faire respecter ses droits, les d´epens
costs cannot indemnify the party for all the losses doivent ˆetre pris en compte pour compenser, du
and prejudice arising from administrative delay, moins en partie, le temps, l’argent et les efforts
they afford at least a measure of compensation. consacr´es à l’obtention d’une r´eparation. Mˆeme si

les dépens ne permettent pas d’indemniser la partie
de toutes les pertes et de tout le pr´ejudice résultant
d’un délai administratif, ils assurent au moins une
certaine indemnisation.

In the present appeal, the remedy of a pure stay184 En l’espèce, la r´eparation consistant `a ordonner
of proceeding appears both excessive and unfair. l’arrˆet pur et simple des proc´edures paraˆıt à la fois
First, in spite of the seriousness of the problems excessive et in´equitable. Premi`erement, malgr´e la
faced by Blencoe, the delay does not seem to com- gravit´e des difficultés éprouvées par Blencoe, le
promise the fairness of the hearing. As the trial d´elai ne semble pas compromettre l’´equité de l’au-
judge found at para. 10, the respondent has not dience. Comme le juge de premi`ere instance l’a
established that the delay has deprived him of evi- conclu, au par. 10, l’intim´e n’a pas ´etabli que le
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dence or information important to his defence. The d´elai l’a privé d’un élément de preuve ou d’un ren-
delay rather concerns the process leading to the seignement important pour sa d´efense. Le d´elai
hearing. It arises from a variety of causes that do concerne plutˆot les proc´edures menant `a l’au-
not evince an intent from the Commission to harm dience. Il est dˆu à une gamme de causes qui tradui-
him wilfully, but rather demonstrate grave negli- sent non pas l’intention de la Commission de l´eser
gence and important structural problems in the d´elibérément l’intimé, mais plutˆot une négligence
processing of the complaints. Second, a stay of grave et l’existence de probl`emes structurels
proceedings in a situation that does not compro- importants en mati`ere de traitement des plaintes.
mise the fairness of the hearing and does not Deuxi`emement, pour ordonner l’arrˆet des proc´e-
amount to shocking or gross abuse requires the dures dans le cas o`u l’ équité de l’audience n’est
consideration of the interest of the complainants in pas compromise et o`u il n’y a pas d’abus scanda-
the choice of the proper remedy (Tobiass, supra, at leux ou grossier, il faut tenir compte l’int´erêt du
para. 92). In the present matter, the judgment of plaignant dans le choix de la r´eparation appropri´ee
the Court of Appeal completely omitted any con- (Tobiass, précité, au par. 92). Dans la pr´esente
sideration of this interest (see para. 39). The lifting affaire, la Cour d’appel a compl`etement omis de
of the stay is thus both justified and necessary. tenir compte de cet int´erêt (voir le par. 39). L’an-

nulation de l’arrêt des proc´edures est donc `a la fois
justifiée et n´ecessaire.

However, rejecting the stay as a proper remedy 185Cependant, le rejet de l’arrˆet des proc´edures `a
in the present case does not mean that Blencoe titre de r´eparation appropri´ee en l’esp`ece ne signi-
should be deprived of any redress. On the contrary, fie pas pour autant que Blencoe devrait ˆetre privé
an order for an expedited hearing should have been de toute r´eparation. Au contraire, l’ordonnance
considered as the remedy of choice. There will be enjoignant de tenir une audience acc´elérée aurait
some irony in granting such a remedy more than dˆu être envisag´ee à titre de r´eparation appropri´ee.
five years after the proceedings began. Such an Il est quelque peu ironique d’accorder une telle
outcome offers the respondent little solace. Never- r´eparation plus de cinq ans apr`es le début des pro-
theless, in spite of its rather symbolic value, at the c´edures. Un tel r´esultat offre une mince consola-
present stage of the proceedings, it appears as a tion `a l’intimé. Néanmoins, malgr´e sa valeur plutˆot
critically important remedy that should have been symbolique `a l’étape actuelle des proc´edures, cette
used at an earlier stage to prod the Commission r´eparation apparaˆıt comme une mesure d’une
along and to control the inefficiency of its process. importance cruciale et aurait dˆu être accord´ee plus

tôt pour inciter la Commission `a agir et pour rem´e-
dier à l’inefficacité de ses proc´edures.

In spite of the partial success of this appeal, as I 186En dépit de la r´eussite partielle du pr´esent appel
agree that the stay should be lifted, Blencoe is enti- et ´etant donn´e que je conviens qu’il y a lieu d’an-
tled to some compensation in the form of costs in nuler l’arrˆet des proc´edures, Blencoe a droit `a une
our Court and in the courts below. Section 47 of indemnisation sous forme de d´epens devant notre
the Supreme Court Act, R.S.C., 1985, c. S-26, Cour et les tribunaux d’instance inf´erieure. L’ar-
grants our Court broad discretion when awarding ticle 47 de la Loi sur la Cour suprême, L.R.C.
costs. In the present case, it would be both fair and (1985), ch. S-26, investit notre Cour d’un large
appropriate to use this power as the respondent has pouvoir discr´etionnaire en mati`ere d’adjudication
established that the process initiated against him de d´epens. En l’esp`ece, il serait `a la fois juste et
was deeply flawed and that its defects justified his opportun d’exercer ce pouvoir ´etant donn´e que
search for a remedy, at least in administrative law. l’intim´e a établi que les proc´edures engag´ees con-
He had to fight for his rights, and it would be tre lui ´etaient entach´ees de vices importants qui le
unfair for him to bear the costs personally. justifiaient de demander une r´eparation au moins
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Although ultimately unsuccessful in his applica- fond´ee sur le droit administratif. Il a dˆu lutter pour
tion for a stay, Blencoe brought to the attention of faire respecter ses droits et il serait injuste qu’il
the courts the grave deficiency of the administra- assume personnellement les frais de cette lutte.
tive processes of the Commission. He should at Mˆeme si sa demande d’arrˆet des proc´edures a fina-
least not be penalized for this mixture of success lement ´eté rejetée, Blencoe a attir´e l’attention des
and failure (e.g., Schachter v. Canada, [1992] 2 tribunaux sur les graves lacunes des proc´edures
S.C.R. 679, at p. 726). administratives de la Commission. Il n’y a pas

lieu, à tout le moins, de le p´enaliser en raison de ce
mélange de r´eussite et d’´echec (par exemple,
Schachter c. Canada, [1992] 2 R.C.S. 679, `a la
p. 726).

X. Section 7 of the Charter X. L’article 7 de la Charte

The application of the general principles of187 L’application des principes g´enéraux du droit
administrative law would have justified the inter- administratif aurait justifi´e l’intervention du tribu-
vention of the trial court without any need to nal de premi`ere instance sans qu’il ne soit n´eces-
demonstrate a breach of an interest protected by saire de d´emontrer l’existence d’une atteinte `a un
s. 7 of the Charter. As I think that this matter droit garanti par l’art. 7 de la Charte. Comme j’es-
should have been resolved on the basis of adminis- time que la pr´esente affaire aurait dˆu être réglée en
trative law principles, I do not think I have to fonction des principes du droit administratif, il me
express a definite opinion on the application of s. 7 paraˆıt inutile d’exprimer une opinion pr´ecise sur
of the Charter in the present case. l’application de l’art. 7 de la Charte en l’espèce.

We must remember though that s. 7 expresses188 Nous devons toutefois nous rappeler que l’art. 7
some of the basic values of the Charter. It is cer- énonce certaines valeurs fondamentales de la
tainly true that we must avoid collapsing the con-Charte. Il est sûrement vrai qu’il nous faut ´eviter
tents of the Charter and perhaps of Canadian law de ramener la Charte, voire le droit canadien, `a
into a flexible and complex provision like s. 7. But une disposition souple et complexe comme l’art. 7.
its importance is such for the definition of substan- Toutefois, son importance est telle pour la d´efini-
tive and procedural guarantees in Canadian law tion des garanties de fond et de proc´edure en droit
that it would be dangerous to freeze the develop- canadien qu’il serait p´erilleux de bloquer l’´evolu-
ment of this part of the law. The full impact of s. 7 tion de cette partie du droit. Il restera difficile pen-
will remain difficult to foresee and assess for a dant encore assez longtemps de pr´evoir et d’éva-
long while yet. Our Court should be alive to the luer toutes les r´epercussions de l’art. 7. Notre Cour
need to safeguard a degree of flexibility in the devrait ˆetre consciente de la n´ecessit´e de maintenir
interpretation and evolution of s. 7 of the Charter. une certaine souplesse dans l’interpr´etation de
At the same time, the Court should remind litigants l’art. 7 de la Charte et dans l’évolution de son
that not every case can be reduced to a Charter application. En mˆeme temps, notre Cour devrait
case. rappeler aux parties que les affaires ne peuvent pas

toutes être plaidées sur le fondement de la Charte.

Assuming that the Charter must solve every189 Supposer que tout probl`eme juridique doit se
legal problem would be a recipe for freezing and r´egler en fonction de la Charte contribuerait `a blo-
sterilizing the natural and necessary evolution of quer et `a stériliser l’évolution naturelle et n´eces-
the common law and of the civil law in this coun- saire de la common law et du droit civil dans notre
try. In the present appeal, the absence of a Charter pays. Comme nous l’avons vu, l’absence en l’es-
remedy does not mean that administrative law p`ece d’une r´eparation fond´ee sur la Charte ne
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remedies could not have been identified and signifie pas qu’aucune r´eparation n’aurait pu ˆetre
applied, as we have seen above. trouv´ee et accord´ee en application du droit admi-

nistratif.

XI. Disposition XI. Dispositif

For these reasons, I would allow the appeal in 190Pour ces motifs, je suis d’avis d’accueillir le
part, lift the stay of proceedings and order an expe- pourvoi en partie, d’annuler l’arrˆet des proc´edures
dited hearing of the complainants Schell and Wil- et d’ordonner la tenue d’une audition acc´elérée des
lis. I would also order the appellant British Colum- plaintes de Schell et Willis. Je suis ´egalement
bia Human Rights Commission to pay costs on a d’avis d’ordonner `a l’appelante, la Commission
party-to-party basis to the respondent Blencoe in des droits de la personnes de la Colombie-
this Court and in the British Columbia courts. Britannique, de payer `a l’intimé Blencoe des

dépens comme entre parties devant notre Cour et
les tribunaux de la Colombie-Britannique.

Appeal allowed with costs against the appellant Pourvoi accueilli avec dépens contre la Com-
Commission, IACOBUCCI, BINNIE, ARBOUR and mission appelante, les juges IACOBUCCI, BINNIE,
LEBEL JJ. dissenting in part. ARBOUR et LEBEL sont dissidents en partie.

Solicitors for the appellants the British Colum- Procureurs des appelants la British Columbia
bia Human Rights Commission and the Commis- Human Rights Commission et le Commissioner of
sioner of Investigation and Mediation: Davis & Investigation and Mediation: Davis & Company,
Company, Vancouver. Vancouver.

Solicitors for the appellant the British Columbia Procureurs de l’appelant le British Columbia
Human Rights Tribunal: Morley & Ross, Victoria. Human Rights Tribunal: Morley & Ross, Victoria.

Solicitor for the appellant Andrea Willis: Robert Procureur de l’appelante Andrea Willis: Robert
B. Farvolden, Victoria. B. Farvolden, Victoria.

Solicitors for the respondent: Arvay Finlay, Procureurs de l’intimé: Arvay Finlay, Victoria.
Victoria.

Solicitors for the intervener Irene Schell: Allard Procureurs de l’intervenante Irene Schell:
& Company, Vancouver. Allard & Company, Vancouver.

Solicitor for the intervener the Attorney General Procureur de l’intervenant le procureur général
of British Columbia: The Ministry of the Attorney de l’Ontario: Le ministère du Procureur général,
General, Victoria. Toronto.

Solicitor for the intervener the Attorney General Procureur de l’intervenant le procureur général
for Ontario: The Ministry of the Attorney General, de la Colombie-Britannique: Le ministère du Pro-
Toronto. cureur général, Victoria.

Solicitor for the intervener the Saskatchewan Procureur de l’intervenante la Saskatchewan
Human Rights Commission: Milton Woodard, Human Rights Commission: Milton Woodard,
Saskatoon. Saskatoon.
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Solicitors for the intervener the Ontario Human Procureurs de l’intervenante la Commission
Rights Commission: Cathryn Pike and Jennifer ontarienne des droits de la personne: Cathryn Pike
Scott, Toronto. et Jennifer Scott, Toronto.

Solicitor for the intervener the Nova Scotia Procureur de l’intervenante la Nova Scotia
Human Rights Commission: Lara J. Morris, Human Rights Commission: Lara J. Morris,
Halifax. Halifax.

Solicitor for the intervener the Manitoba Human Procureur de l’intervenante la Commission des
Rights Commission: Manitoba Justice, Winnipeg. droits de la personne du Manitoba: Justice

Manitoba, Winnipeg.

Solicitor for the intervener the Canadian Human Procureur de l’intervenante la Commission
Rights Commission: Fiona Keith, Ottawa. canadienne des droits de la personne: Fiona Keith,

Ottawa.

Solicitor for the intervener the Commission des Procureur de l’intervenante la Commission des
droits de la personne et des droits de la jeunesse: droits de la personne et des droits de la jeunesse:
Hélène Tessier, Montréal. Hélène Tessier, Montréal.

Solicitor for the intervener the British Columbia Procureur de l’intervenante la British Columbia
Human Rights Coalition: Community Legal Assis- Human Rights Coalition: Community Legal Assis-
tance Society, Vancouver. tance Society, Vancouver.

Solicitors for the intervener the Women’s Legal Procureurs de l’intervenant le Fonds d’action et
Education and Action Fund: Jennifer L. Conkie d’éducation juridiques pour les femmes: Jennifer
and Dianne Pothier, Vancouver. L. Conkie et Dianne Pothier, Vancouver.
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Respondents 
 

REASONS FOR JUDGMENT 

NADON J.A. 

[1] This is an appeal from a decision of Blanchard J. of the Federal Court, 2008 FC 492, dated 

April 16, 2008, pursuant to which he ordered the Minister of Fisheries and Oceans (the “Minister”) 

to implement the 2006 Management Plan for Snow Crab Areas 12, 18, 25 and 26 (the 

“Management Plan”). More particularly, Blanchard J. ordered the Minister to pay to the respondents 
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their share of the $37.4 million of financial assistance provided in the Management Plan for 

traditional crabbers. 

 

[2] The main issue raised by this appeal is whether the Minister was bound by the Management 

Plan which he approved on March 30, 2006. In other words, did the Management Plan create rights 

which the respondents were entitled to enforce against the Minister? For the reasons that follow, that 

question should be answered in the negative. 

 

THE FACTS 

[3] The facts pertinent to this appeal can be summarized as follows. 

 

[4] On September 17, 1999, the Supreme Court of Canada rendered its decision in R. v. 

Marshall, [1999] 3 S.C.R. 456, wherein it held that pursuant to the treaties of 1760-61 entered into 

by the Crown and the Mi’kmaq Indians, the First Nations signatories were entitled to engage in 

traditional resource harvesting activities for the purpose of earning a moderate livelihood. 

 

[5] As a result of the Supreme Court’s decision in Marshall, supra, the Government of Canada 

put into place in 2001 the “Marshall Response Initiative” (the “Marshall Initiative”) which 

comprised a number of components and was funded by Parliament through the usual processes for 

appropriations. As part of the Marshall Initiative, the Department of Fisheries and Oceans (the 

“Department”) entered into fishing agreements with First Nations so as to grant them communal 
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fisheries access in Canadian Atlantic commercial fisheries, including the snow crab fishery, and to 

enable them to acquire the means and skills required to compete successfully in commercial fishing. 

 

[6] One of the components of the Marshall Initiative was a voluntary license retirement program 

pursuant to which traditional fishers, including traditional crabbers, would relinquish their fishing 

licenses which were then to be made available to First Nations. The Department’s purpose in 

seeking the voluntary surrender of fishing licenses was to avoid putting excess pressure on fishing 

resources. 

 

[7] Twelve of the 30 fisheries agreements concluded with First Nations provided them with 

access to snow crab. Specifically, the agreements provided First Nations with access to a total of 

15.8% of the available total allowable catch (the “TAC”). 

 

[8] From 2002 to March 2006, when the Marshall Initiative was scheduled to end, only ten 

snow crab licenses had been retired under the retirement program, representing 4.96% of the total 

snow crab access provided for in the fisheries agreements entered into with First Nations, thus 

leaving a shortfall of 10.85% in voluntary retirement quotas to offset the access provided to First 

Nations. In other words, offers made by the Department to traditional crabbers to retire their fishing 

licenses for a specified financial assistance did not meet with much success. 

 

[9] Consequently, the Marshall Initiative was extended to March 31, 2007. In that light and 

considering the lack of interest shown by traditional crabbers to voluntarily retire their licenses, a 
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Memorandum dated March 29, 2006, was placed before the Minister seeking his decision with 

regard to a number of options available to deal with, inter alia, financial assistance to traditional 

crabbers to offset the retirement quotas acquired for First Nations under the Marshall Initiative. 

Specifically, the Minister was requested to consider the following options: 

1. the maintenance of the sharing arrangements that existed in 2005, with no financial 

assistance to traditional crabbers; 

2. the payment of $37.4 million in financial assistance to traditional crabbers to offset 10.85% 

of the TAC needed to fulfill the First Nations share and the adjustment of the TAC shares 

that would see 15.186% for First Nations, 65.182% for traditional crabbers, 4.0% for snow 

crab fishing area 18 fisheries and 15.% for new access; 

3. financial assistance of $37.4 million with no adjustment to the sharing arrangement which 

prevailed in 2005. 

 

[10] The Memorandum recommended to the Minister that he approve option 2. On March 30, 

2006, the Minister penned his concurrence to the departmental recommendation. The Minister also 

approved a TAC of 27,869 tonnes if certain management activities were implemented or a TAC of 

20,862 tonnes should no management activities be implemented. 

 

[11] On March 30, 2006, the Management Plan was issued by the Minister. He announced that 

for the coming year, the TAC would be shared between traditional crabbers, First Nations and new 

entrants into the fishery, and that this approach resulted in a reduction of the percentage of the TAC 

to which traditional crabbers had been entitled to in previous years. The Minister also announced 
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that he had approved financial assistance in the sum of $37.4 million which would be offered to 

traditional crabbers to compensate them for their share of the TAC which had now been transferred 

to First Nations.  

 

[12] Subsequently, by way of letters dated July 11, 2006, the respondents were informed of the 

financial assistance which had now been made available and their entitlement to a share thereof. I 

hereby reproduce the letter written to Robert Arsenault, one of the respondents: 

Negotiations between the Department of Fisheries and Oceans and the First Nations 
undertaken under the Marshall Response Initiative are now over. The parties were able to 
determine the level of access to be allocated to First Nations for snow crab in areas 12, 18, 
25 and 26. The access allocated to First Nations is 15.81% of the Total Allowable Catch 
(TAC) available and, with the participants of 10 traditional enterprises holding the 
equivalent of 4.96% of the TAC available, the shortfall is reduced to 10.85%. 
 
In order to close the file before the end of the program (March 31, 2007), the Minister 
announced, in a news release dated March 30, 2006, a final solution regarding the First 
Nations’ access to snow crab and $37.4 million in financial assistance for traditional fleets. 
This assistance will be distributed to traditional crab fishers, based on their allocation, in 
order to grant access to snow crab to First Nations on a provincial basis. 
 
The Department of Fisheries and Oceans is prepared to provide you financial assistance in 
the amount of $72,481 to relinquish your eligibility to receive part of the snow crab 
allocation related to license #024375. You will find attached three copies of the Financial 
Assistance Agreement that should be returned to the department (return envelop included). 
As soon as DFO will have received the 3 signed copies of the Agreement, a cheque will be 
processed and a copy of the signed Agreement by DFO will be returned to you for your file. 
 
[…] 
 

[Emphasis added] 
 

 

[13] As appears from the above letter, three copies of a document entitled “Financial Assistance 

Agreement to Provide Access to Snow Crab for Aboriginals, Areas 12, 18, 25/26” (the 
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“Agreement”) were enclosed. The recipient was required, in order to receive financial assistance, to 

sign three copies of the Agreement and return them to the Department. 

 

[14] Not having received a response from the respondents, Department officials wrote to them on 

March 15, 2007, reminding them that they were entitled to financial assistance under the Marshall 

Initiative and that they should return three copies of the Agreement, duly signed, to the Department. 

Shortly thereafter, on March 21, 2007, the respondents wrote to Department officials, requesting the 

payment of their share of the financial assistance provided in the Management Plan and making it 

clear that they did not intend to sign the Agreement.  

 

[15] Further correspondence was exchanged between the respondents and Department officials, 

but to no avail, between March 21 and March 31, 2007, at which time the Marshall Initiative 

expired. Hence, the respondents have not received any financial assistance to compensate them for 

the reduction in their share of the TAC. 

 

[16] The respondents, traditional crabbers from Prince Edward Island, take issue with the 

implementation of the Management Plan announced by the Minister on March 30, 2006. They 

argue, inter alia, that the release requested by Department officials, found at clause 9 of the 

Agreement, did not form part of the Management Plan and, thus, they were entitled to refuse to sign 

the Agreement. Clause 9 of the Agreement reads as follows: 

9.     In consideration for the payment herein, the Recipient here releases Her Majesty the 
Queen in Right of Canada and Her Ministers, officers, employees and agents from any 
and all claims, suits, actions or demands of any nature that the Recipient has or may 
have and that are related to or arise from this Agreement. 
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[17] Hence, on April 20, 2007, the respondents brought an application before the Federal Court 

seeking, inter alia, a writ of mandamus requiring the Minister to pay them the financial assistance 

provided in the Management Plan. 

 

DECISION OF THE FEDERAL COURT 

[18] Blanchard J. allowed the respondent’s application for judicial review in part. He ordered the 

Minister to implement the Management Plan, as approved on March 30, 2006, without the 

requirement that the respondents sign the release form. 

 

[19] Blanchard J. was satisfied that the requirements for the issuance of a writ of mandamus had 

been demonstrated. More particularly, he was of the view that following the Minister’s approval and 

announcement of the Management Plan, his discretionary power was spent and, as a result, he was 

legally bound to implement it. In Blanchard J.’s view, since the Management Plan did not contain 

any requirement that a release be signed by the respondents, this requirement could not be imposed 

on them. In so concluding, Blanchard J. relied on sections 7 and 9 of the Fisheries Act, R.S. 1985, c. 

F-14 (the “Act”) and held that the Management Plan could only be revised or revoked under the 

specific statutory conditions found in section 9. 

 

[20] Further, Blanchard J. concluded that a public legal duty was owed to the respondents, that 

there was a clear right to the performance of that duty, that there was no other adequate remedy 

available to the respondents and that the balance of convenience favoured the respondents. 
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SUBMISSIONS OF THE PARTIES 

[21] In favour of their respective positions on this appeal, the parties make the following 

arguments. 

 

[22] The appellant submits that Blanchard J. erred in determining that the respondents had 

established the requisite elements for the issuance of a writ of mandamus and, in particular, that the 

approval of the Management Plan created an enforceable legal duty. 

 

[23] According to the appellant, Blanchard J. erred in holding that the Management Plan is a 

binding legal document; rather, the appellant submits that the Management Plan is a discretionary 

policy instrument that could not fetter the Minister’s discretion in the management of the fishery 

and of the Initiative. 

 

[24] Furthermore, the appellant contends that the other elements required for the issuance of a 

writ of mandamus were not satisfied: no duty was owed to the respondents, the respondents had not 

satisfied the conditions precedent giving rise to the alleged duty to provide financial assistance 

without condition, there did exist alternative remedies and the balance of convenience favoured the 

appellant. 

 

[25] The respondents disagree completely with the view put forward by the appellant. They 

submit that Blanchard J. did not err in finding that all the requisite elements for the issuance of a 

writ of mandamus had been met and in ordering the Minister to implement the Management Plan as 
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announced. They argue that the Management Plan was a final and binding exercise of discretion, 

not a statement of policy. 

 

[26] In particular, the respondents contend that there is no evidence that the Minister changed his 

mind after announcing the Management Plan, but that it was frustrated by officials of the 

Department of Justice who implemented the requirement to sign a release. The respondents also 

allege that the appellant is withholding requested information on the basis of cabinet confidence 

which relates to the terms of the Initiative. As a consequence of the appellant’s refusal to produce 

the documentation, the respondents urge this Court to draw an adverse inference from the 

appellant’s conduct. 

 

THE ISSUES 

[27] The issues raised in this appeal are twofold: 

1. What is the standard of appellate review? 

2. Did Blanchard J. err in holding that the respondents had established the requisite elements 

for the issuance of a writ of mandamus and, in particular, that the approval of the 

Management Plan created an enforceable legal duty? 

 

LEGISLATION 

[28] Before addressing these two issues, it will be useful to reproduce sections 7 and 9 of the Act: 

7.  (1) Subject to subsection (2), the 
Minister may, in his absolute discretion, 
wherever the exclusive right of fishing does 
not already exist by law, issue or authorize 

7.  (1) En l’absence d’exclusivité du droit 
de pêche conférée par la loi, le ministre 
peut, à discrétion, octroyer des baux et 
permis de pêche ainsi que des licences 
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to be issued leases and licences for fisheries 
or fishing, wherever situated or carried on.  
 
 
 
    (2) Except as otherwise provided in this 
Act, leases or licences for any term 
exceeding nine years shall be issued only 
under the authority of the Governor in 
Council.  
 
[…] 
 
9. The Minister may suspend or cancel any 
lease or licence issued under the authority 
of this Act, if  
(a) the Minister has ascertained that the 

operations under the lease or licence 
were not conducted in conformity with 
its provisions; and 

(b) no proceedings under this Act have 
been commenced with respect to the 
operations under the lease or licence. 

 

d’exploitation de pêcheries — ou en 
permettre l’octroi —, indépendamment du 
lieu de l’exploitation ou de l’activité de 
pêche.  
 
    (2) Sous réserve des autres dispositions 
de la présente loi, l’octroi de baux, permis 
et licences pour un terme supérieur à neuf 
ans est subordonné à l’autorisation du 
gouverneur général en conseil.  
 
[…] 
 
9. Le ministre peut suspendre ou révoquer 
tous baux, permis ou licences consentis en 
vertu de la présente loi si :  
a)  d’une part, il constate un manquement à 

leurs dispositions; 
b)  d’autre part, aucune procédure prévue à 

la présente loi n’a été engagée à l’égard 
des opérations qu’ils visent. 

 

ANALYSIS 

1.  What is the standard of appellate review? 

[29] The appellant submits, on the basis of Housen v. Nikolaisen, [2002] 2 S.C.R. 235, that the 

applicable standard of review is correctness. In their submission, this appeal raises questions of law 

or of mixed fact and law where the question of law is readily extricable. 

 

[30] The respondents submit, to the contrary, that Blanchard J.’s decision was in part 

discretionary and that, as a result, a measure of deference must be afforded to those discretionary 

aspects of his decision. The respondents contend that the applicable standard comes from this 
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Court’s decision in Apotex Inc. v. Canada (Governor in Council), 207 FCA 374, at paragraph 15: 

the appellate court may substitute its discretion for that of the lower court if the lower court judge 

gave insufficient weight to relevant factors or proceeded on a wrong principle of law, or if the judge 

seriously misapprehended the facts, or where an obvious injustice would otherwise result. In 

making this contention, the respondents do not say which parts of the judge’s decision were 

discretionary and which parts were not. Nor do the respondents state which standard should apply to 

the non discretionary parts of Blanchard J.’s decision. 

 

[31] As I need only address the question of whether the judge erred in holding that the 

Management Plan created an enforceable legal duty in order to dispose of the appeal and that that 

question is clearly a question of law in respect of which the judge had to give the correct answer, the 

applicable standard is, without a doubt, that of correctness. In any event, even if the applicable 

standard were the standard enunciated by this Court in Apotex, supra, I would have no difficulty 

concluding that Blanchard J. proceeded on a wrong principle of law in finding that the respondents 

had established the requisite elements for the issuance of a writ of mandamus. 

 

2.  Did Blanchard J. err in holding that the respondents had established the requisite 
elements for the issuance of a writ of mandamus and, in particular, that the approval of the 
Management Plan created an enforceable legal duty? 
 
[32] In Apotex Inc. v. Canada (Attorney General), [1994] 1 F.C. 742 (C.A.), affirmed by the 

Supreme Court of Canada in [1994] 3 S.C.R. 110, this Court established the requirements that must 

be satisfied before a writ of mandamus can issue. At pages 766 to 769, Robertson J.A. sets out those 

requirements in the following terms: 
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1. There must be a public legal duty to act: 
2. The duty must be owed to the applicant: 
3. There is a clear right to the performance of that duty, in particular: 

(a) the applicant has satisfied all conditions precedent giving rise to the duty; 
(b) there was a prior demand for performance of the duty, a reasonable time to 

comply with the demand, and a subsequent refusal which can be either 
expressed or implied; 

4. Where the duty sought to be enforced is discretionary, the following rules apply: 
(a) in exercising a discretion, the decision-maker must not act in a manner 

which can be characterized as “unfair”, “oppressive” or demonstrate 
“flagrant impropriety” or “bad faith; 

(b) mandamus is unavailable if the decision-maker’s discretion is characterized 
as being “unqualified”, “absolute”, “permissive” or “unfettered”; 

(c) in the exercise of a “fettered” discretion, the decision-maker must act upon 
“relevant”, as opposed to “irrelevant”, considerations; 

(d) mandamus is unavailable to compel the exercise of a “fettered discretion” 
in a particular way; and 

(e) mandamus is only available when the decision-maker’s discretion is 
“spent”; i.e., the applicant has a vested right to the performance of the duty. 

5. No other adequate remedy is available to the applicant: 
6. The order sought will be of some practical value or effect: 
7. The court in the exercise of its discretion finds no equitable bar to the relief sought: 
8. On a “balance of convenience” an order in the nature of mandamus favours the 

applicant: […] 
 

[Citations omitted] 
 

 

[33] In the present matter, I am satisfied that the Minister did not have a “public legal duty to act” 

and, thus, Blanchard J. erred in concluding that the respondents had established that the required 

elements for the issuance of a writ of mandamus had been met. In my respectful view, the 

Management Plan was not a binding legal document and, as a result, it was not enforceable by the 

respondents. 
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[34] The Management Plan is at the heart of this appeal. By its issuance, the Minister made it 

known to interested parties and, in particular, to traditional crabbers, what policy and practice he 

had decided to adopt or intended to adopt for the coming year. The announcement made on March 

30, 2006, is brief and I therefore reproduce it in full: 

Hearn Announces 2006 Snow Crab Management Plan in Southern Gulf for Crab 
Fishing Areas 12, 18, 25 and 26 
 
March 30, 2006 
 
Moncton – The Honourable Loyola Hearn, Minister of Fisheries and Oceans (DFO), today 
announced the 2006 Snow Crab Management Plan for Snow Crab Areas (CFAs) 12, 18, 25 
and 26, in the southern Gulf of St. Lawrence. 
 
The total allowable catch (TAC) will be set at 25,869 tonnes (t) if enhanced management 
activities are in place. “I am aware that industry was looking for a higher level of TAC. 
However, I believe it is important to apply a prudent approach, as the biomass is currently 
decreasing and a more cautious approach is likely in 2007”, stated the Minister. 
 
The Department is presently reviewing proposals received for enhanced management 
activities. If these activities doe not proceed, the TAC will be set at 20,862 t. The 
Department’s review will be completed in the coming days and further information will be 
provided to industry. 
 
Further to the provision of “permanent” access to this fishery and the stabilisation of the 
levels until 2009, the available TAC is allocated as follows: First Nations receive 15.816%; 
the traditional fleets receive 65.182%; CFA 18 fishers receive 4.002% and new access 
receives 15%. The distribution of the TAC takes into account a permanent solution to the 
quota shortfall required for First Nations and financial assistance of $37.4M to the traditional 
fleets. When added to the voluntary licence retirement programs, traditional fishers have 
received payments of over $55 million for quota provided to First Nations under the 
Marshall Response Initiative. 
 
The management measures from 2005 will be rolled over in 2006. They include dockside 
monitoring, 30% at-sea coverage, Vessel Monitoring System (VMS), and the Irving Whale 
exclusion zone. The implementation of the comprehensive soft shell crab protocol will be in 
place if enhanced management activities proceed. The requests from industry for changes to 
the management measures will be discussed in the context of a future multi-year plan. 
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The Department will turn its attention to consultations with stakeholders, after the fishery, on 
the development of a long-term management strategy with a preference for establishing a co-
management approach will all of the key harvester groups. Discussions could include such 
issues as the conduct of joint scientific research, the concept of TAC decision rules, 
development of a strategy for managing the fishery which takes into account fishing efforts 
in the context of a decreasing biomass and funding for enhanced management of the fishery. 
 
The opening date will be set by DFO taking into consideration operational requirements and 
a recommendation from the industry-led Ice-Committee. The last day of fishing will be July 
15, 2006. 
 

 

[35] As can be seen from the Minister’s announcement, the Management Plan deals with a 

number of issues, including the TAC for the coming year and the compensation he intends to offer 

to traditional crabbers whose share of the TAC was reduced by reason of the Marshall Initiative. 

 

[36] The reasoning which led Blanchard J. to conclude that the Minister was legally bound to 

implement the Management Plan appears clearly from paragraph 32 of his Reasons, where he states: 

[32]     Following the decision in Marshall, the Minister had a legal obligation to 
accommodate First Nations fishers. To do so and properly manage the resource, he had no 
alternative but to reduce the quotas of the traditional crabbers. The Minister was under no 
obligation to pay any compensation to the traditional crabbers for the reduction in their 
quotas. However, once he elected to provide financial assistance to them under the MRI and 
incorporate the financial assistance package as part of the Management Plan, then the 
financial assistance package became part of his discretionary decision. Once the 
Management Plan was announced, the Minister’s discretionary power under the Act was 
expended and the Plan could only be revised or revoked under the specific statutory 
conditions found in s. 9 of the Act. Those conditions find no application here. In these 
circumstances, the Minister had a public legal duty to implement the Management Plan as 
announced. The legal duty flows from the Minister’s statutory obligation to manage, 
conserve and develop the fishery under the Act. 
 

[Emphasis added] 
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[37] The learned Judge appears to have treated the Management Plan as a matter akin to the 

issuance of a license under section 7 of the Act. In other words, as in the case of a license, once the 

Management Plan was announced/issued, the Minister’s discretion was at an end. In my view, the 

Judge was wrong in so concluding. I cannot possibly see how sections 7 and 9 of the Act can find 

application in the present matter since those provisions, on their clear wording, only apply to the 

Minister’s absolute discretion to issue or authorize the issuance of fishing licenses (section 7) and, 

in the circumstances set out at paragraphs 9(a) and (b) of the Act, to the Minister’s power to suspend 

or cancel a license. There can be no room to argue that the Management Plan falls within the ambit 

of those two provisions. 

 

[38] Rather, the Management Plan can only be viewed, in my respectful opinion, as a statement 

or an expression of the Minister’s intent or as a guideline with respect to those matters that are 

discussed therein. Its clear intent is to outline those management and conservation practices and 

measures which the Minister believes are necessary for the coming year. Further, it is trite law that 

the Minister’s policy does not, and cannot, fetter his discretion with regard to the matters dealt with 

in the policy. In Maple Lodge Farms Ltd. v. Canada, [1982] 2 S.C.R. 2 at page 6 to 8, McIntyre J., 

writing for the Court, made the following remarks concerning the Minister’s discretion under 

section 8 of the Export and Import Permits Act, R.S.C. 1979, c. E-17, which remarks are entirely 

apposite in the present matter: 

[…] The discretion is given by the Statute and the formulation and adoption of general 
policy guidelines cannot confine it. There is nothing improper or unlawful for the Minister 
charged with responsibility for the administration of the general scheme provided for in the 
Act and Regulations to formulate and to state general requirements for the granting of import 
permits. It will be helpful to applicants for permits to know in general terms what the policy 
and practice of the Minister will be. To give the guidelines the effect contended for by the 
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appellant would be to elevate ministerial directions to the level of law and fetter the Minister 
in the exercise of his discretion. […] 
 
[…] 
 
In construing statutes such as those under consideration in this appeal, which provide for far-
reaching and frequently complicated administrative schemes, the judicial approach should be 
to endeavour within the scope and legislation to give effect to its provisions so that the 
administrative agencies created may function effectively, as the legislation intended. In my 
view, in dealing with legislation of this nature, the courts should, wherever possible, avoid a 
narrow, technical construction, and endeavour to make effective the legislative intent as 
applied to the administrative scheme involved. It is, as well, a clearly-established rule that 
the courts should not interfere with the exercise of a discretion by a statutory authority 
merely because the court might have exercised the discretion in a different manner had it 
been charged with that responsibility. Where the statutory discretion has been exercised in 
good faith and, where required, in accordance with the principles of natural justice, and 
where reliance has not been placed upon considerations irrelevant or extraneous to the 
statutory purpose, the courts should not interfere. […] 
 

 

[39] In my view, the Minister’s powers to issue the Management Plan stem from his general 

authority to manage the fishery, as exemplified by section 4 of the Department of Fisheries and 

Oceans Act, R.S. 1985, c. F-15, which provides that: 

4.  (1) The powers, duties and functions of 
the Minister extend to and include all 
matters over which Parliament has 
jurisdiction, not by law assigned to any 
other department, board or agency of the 
Government of Canada, relating to 

(a) sea coast and inland fisheries; 
(b) fishing and recreational harbours; 
(c) hydrography and marine sciences; 
and 
(d) the coordination of the policies and 
programs of the Government of Canada 
respecting oceans. 

 
 

4.  1) Les pouvoirs et fonctions du ministre 
s’étendent d’une façon générale à tous les 
domaines de compétence du Parlement non 
attribués de droit à d’autres ministères ou 
organismes fédéraux et liés :  

a) à la pêche côtière et à la pêche dans 
les eaux internes; 
b) aux ports de pêche et de plaisance; 
c) à l’hydrographie et aux sciences de 
la mer; 
d) à la coordination des plans et 
programmes du gouvernement fédéral 
touchant aux océans. 
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      (2) The powers, duties and functions of 
the Minister also extend to and include 
such other matters, relating to oceans and 
over which Parliament has jurisdiction, as 
are by law assigned to the Minister. 
 

     (2) Les pouvoirs et fonctions du ministre 
s’étendent en outre aux domaines de 
compétence du Parlement liés aux océans 
et qui lui sont attribués de droit. 

 

[40] Further, the Management Plan is consistent with the Minister’s obligations to manage, 

conserve and develop the fishery on behalf of Canadians and in the public interest. At paragraph 37 

of his Reasons for a unanimous Supreme Court of Canada in Comeau’s Sea Foods Ltd. v. Canada 

(Minister of Fisheries and Oceans), [1997] 1 S.C.R. 12, Major J. made the following remarks:  

[…] Canada’s fisheries are a “common property resource”, belonging to all the people of 
Canada. Under the Fisheries Act, it is the Minister’s duty to manage, conserve and develop 
the fishery on behalf of Canadians in the public interest (s. 43). […] 
 

 

[41] In Carpenter Fishing Corp. v. Canada, [1998] 2 F.C. 548, this Court, at paragraph 28 of its 

Reasons, discussed the nature of a fishing quota policy imposed by the Minister. Décary J.A., who 

wrote the Reasons for the Court, indicated that a quota policy, in contrast to a fishing licence 

granted under s. 7 of the Act, was a discretionary decision and that judicial review thereof was 

greatly limited. He further indicated that the Minister could issue policy guidelines as long as he did 

not fetter his discretion with respect to the granting of licenses “by treating the guidelines as binding 

upon him”. His full remarks are as follows: 

28.     The imposition of a quota policy (as opposed to the granting of a specific licence) is a 
discretionary decision in the nature of policy or legislative action. Policy guidelines outlining 
the general requirements for the granting of licences are not regulations; nor do they have the 
force of law. It flows from the decision of the Supreme Court of Canada in Maple Lodge 
Farms v. Government of Canada and from the decision of this Court in Canadian assn. of 
Regulated Importers v. Canada (Attorney General), that the Minister, provided he does not 
fetter his discretion to grant a licence by treating the guidelines as binding upon him, may 
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validly and properly indicate the kind of considerations by which he will be guided as a 
general rule when allocating quotas. These discretionary policy guidelines are not subject to 
judicial review, save according to the three exceptions set out in Maple Lodge Farms: bad 
faith, non-conformity with the principles of natural justice where the application is required 
by statute and reliance placed upon considerations that are irrelevant or extraneous to the 
statutory purpose. 
 

[Emphasis added] 
 

 

[42] Further, in Carpenter, supra, Décary J.A. emphasized at paragraph 37 of his Reasons the 

importance of affording the Minister broad discretion in the exercise of his powers in relation to the 

establishment of a fishing quota policy: 

37.     It follows that when examining the exercise by the Minister of his powers, duties, 
functions and discretion in relation to the establishment and implementation of a fishing 
quota policy, courts should recognize, and give effect to, the avowed intent of Parliament 
and of the Governor in Council to confer to the Minister the widest possible freedom to 
manoeuvre. It is only when actions of the Ministry otherwise authorized by the Fisheries Act 
are clearly beyond the broad purposes permitted under the Act that courts should intervene. 
 

 

[43] I therefore respectfully believe that Blanchard J. erred in law or that he proceeded on a 

wrong principle of law in finding that the Minister’s discretion was spent when he approved the 

Management Plan. The Management Plan is an expression of policy, not a decision to grant permits 

under section 7, and the Minister’s discretion is thus not exhausted by the approval thereof. The 

Minister was not bound by his policy and he could, at any time, make changes thereto. 

Consequently, whether the Minister turned his mind to a release of liability condition when he 

issued the Management Plan or whether it was an afterthought resulting from suggestions made by 

Department officials is, in my view, of no help to the respondents, as the Minister could not fetter 

his discretion when he issued the Management Plan. 
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[44] As a result, the fact that the Management Plan, as announced on March 30, 2006, did not 

require Department officials to obtain a release of liability from the respondents before financial 

assistance would be provided to them does not constitute a basis for finding that the Minister was 

bound to implement the Management Plan. 

 

DISPOSITION 

[45] For these reasons, I would therefore allow the appeal with costs and, rendering the judgment 

which ought to have been rendered, I would dismiss the respondents’ judicial review application, 

also with costs. 

 

 

“M. Nadon” 
J.A. 

 
 

“I agree. 
 Pierre Blais C.J.” 
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PELLETIER J.A. (Concurring Reasons) 

[46] I have read in draft the reasons of my colleague Nadon J.A. and though I come to the same 

conclusion as he does, I do so for different reasons. 

 

[47] In my view, it is misleading to speak of the Snow Crab Management Plan (which, like my 

colleague and the application judge, I will refer to as the Management Plan) as though it were a 

single decision. The Management Plan, as set out in the press release, had a number of components: 

  - the Total Allowable Catch (TAC) was set at 25,869 tonnes if certain    
     conservation measures were in place, 20,862 tonnes if they were not. 
 
  -  the TAC was allocated among stakeholders as follows:  First Nations, 15.816%;      
     the traditional fleets, 65.182%; CFA 18 fishers, 4.002% and new access 15%. 
 
  -  certain management measures from the previous years were continued: dockside       
     monitoring, 30% at-sea coverage, Vessel Monitoring System (VMS), the Irving       
     Whale exclusion zone and implementation of the comprehensive soft shell crab   
       protocol if enhanced management measures were in place. 
 
  -   the opening date of the season was to be set in consultation with an industry   
        group; the closing date was set at July 15, 2006. 
 
  -   financial assistance of  $37.4 was available for the traditional fishery. 
 

 

[48] While some of these measures are related, nonetheless each represents a discrete decision 

which was to have effect in the 2006 fishery. Various statutory or regulatory authorizations or 

approvals were involved.  The issuance of fishing licences with a reduced quota was an exercise of 

the statutory discretion found at section 7 of the Fisheries Act R.S.C. 1985 c. F-14 (the Act).  The 

funding of the compensation plan required a Parliamentary appropriation.  Other measures may 
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have required other types of regulatory approvals or authorizations.  In other words, the 

Management Plan was not a single decision, or a one-time exercise of discretion.   

 

[49] To the extent that the Management Plan represented decisions taken, it is not a policy, that 

is, a guide to future decision-making. The decisions had been taken. Only their implementation 

remained. Any rights which arose as a result of the Management Plan arose as a result of the 

decisions which were actually taken. As a result, I do not think that one can say that the 

Management Plan created no legal duties because it was simply policy. Various rights and duties 

flowed from each of the decisions taken. For example, the traditional crabbers’ licences were issued, 

subject to a lower quota than they had been in the past. The TAC was fixed at a given level, subject 

to modification if certain conservation measures were in place. Each of these decisions had legal 

consequences. 

 

[50] The issue in this appeal is whether the decision to offer compensation to the traditional 

crabbers in conjunction with the a reduction in the quota attached to their licences created a right, on 

the part of the crabbers, to receive that compensation free of any limitation on their future claims for 

compensation and a corresponding public legal duty, on the part of the Minister, to pay the 

compensation without requiring the crabbers to surrender any rights to further compensation.  

 

[51] The crabbers assert that the source of their rights is the Memorandum dated March 29, 2006, 

in which certain options were laid before the Minister together with a departmental 

recommendation, and the Minister’s selection of one of those options. The crabbers’ describe this 
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ministerial approval as a Ministerial Order. For example, under the heading “public legal duty to 

act” in their Memorandum, the crabbers say: 

 
43. There is no issue as to the Minister’s authority to issue the Ministerial Order that the    
 Judgment under appeal enforces. 

 
44.  Upon issuing his Order, the Minister created a public legal duty for his officials to distribute 

 financial assistance to traditional snow crabbers from snow crab areas 12, 18, 25 and 26.  It 
 is important to note that in issuing the order, the Minster did not impose any conditions on 
 the release of the said financial assistance. 

 
45.  Being traditional crabbers in the affected areas, the aforementioned legal duty was owed to 

 the Respondents. 
 
 
 
[52] The crabbers’ view is that by indicating his concurrence with the departmental 

recommendation, the Minister was ordering the department to implement that recommendation 

exactly as he had approved it. 

 

[53] The application judge linked the compensation plan to the issuance of the crabber’s fishing 

licences, reasoning that since the compensation was intimately linked with the reduction of the 

crabbers’ quotas, the two elements were but aspects of a single decision under the Act. The 

application judge considered that the decision was in substance a decision with respect to fishing 

licences, which provided the statutory basis for the public legal duty to act. 

 

[54] In my view, neither analysis withstands scrutiny. The crabbers’ position is that on a proper 

construction of the Minister’s decision, it did not include the requirement that crabbers waive their 

right to additional compensation in order to obtain the benefit of the compensation being offered. 

Since this is a matter of the interpretation of the document, it is a question of law and is a matter on 
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which no deference is owed, either to the application judge or to the crabbers. There is nothing in 

the document itself which supports the conclusion that the payment to the crabbers was to be made 

unconditionally. The recognition that the crabbers would not be happy with the amount proposed 

and that they would expect to receive more from litigation is nothing more than an 

acknowledgement of the known facts. It is not an argument for or against the proposition that the 

funds were to be paid unconditionally. 

 

[55] It is, I believe, simply unrealistic to assume that in signing off on Option 2, the Minister was 

thereby fixing all the terms of the compensation plan. He was simply authorizing the continuance of 

the existing compensation plan in the circumstances where quota re-allocation on the basis of 

voluntary surrender had been abandoned. The details of the administration of the plan were, as they 

had always been, in the hands of department officials and their legal advisers. Had the ministry 

wished to recommend that the payments be made unconditionally, it would have done so and had 

the Minister wished to insist that the payment be made unconditionally, he would have done so as 

well. It is unlikely that the Minister would authorize a partial payment to the crabbers which would 

exhaust the appropriation for the Marshall initiative without addressing his mind to the absence of 

Parliamentary authority for the balance of any amounts to be paid. In my view, the crabbers have 

misinterpreted the document on which they base their claim for mandamus. 

 

[56] The application judge did not adopt the crabbers’ claim of a right to mandamus based on a 

public legal duty arising from a ministerial directive. He acknowledged that a public legal duty was 

one arising in a statute or a regulation:  see Arsenault v. Canada (Attorney General) 2008 FC 492, 
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[2008] F.C.J. No. 604 at paragraph 27. As noted above, he found the public legal duty to act by 

conflating the right to compensation with the issuance of fishing licences subject to reduced quotas. 

 

[57] The crabbers had no legal right to any particular amount of quota. This flows from the 

nature of fishing licences, in respect of whose issuance the Minister has the broadest discretion: see 

Comeau’s Sea Foods Ltd v. Canada (Minister of Fisheries and Oceans), [1997] 1 S.C.R. 12, [1997] 

S.C.J. No.5, at paragraph 49. Consequently, if there is no vested right to a given quota, there can be 

no right to compensation arising purely from the fact of loss of quota. As a result, the decision to 

offer compensation for lost quota is not one which is based on a statute or a regulation. In fact, the 

crabbers allege in their action that their right to compensation is a matter of contract. The exercise of 

the minister’s discretion to issue fishing licences with reduced quota under section 7 of the Act did 

not result in a public legal duty to pay compensation for the lost quota. There being no public legal 

duty, the crabbers are not entitled to an order of mandamus. 

 

[58] I would therefore allow the appeal with costs and set aside the decision of the Federal Court 

judge.  

 

 
“J.D. Denis Pelletier” 

J.A. 
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REASONS FOR JUDGMENT OF THE COURT 

(Delivered from the Bench at Toronto, Ontario, on February 25, 2013) 

 

STRATAS J.A. 

 

[1] Over four years ago, Mr. LeBon, a Canadian citizen presently in a low security jail in the 

United States, applied to be transferred to a Canadian facility. The International Transfer of 

Offenders Act, S.C. 2004, c. 21, permits and governs such applications. 
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[2] Under this Act, the Minister is to determine each application using a fixed set of factors set 

out in section 10 of the Act, guided by the Act’s purpose, namely “to contribute to the 

administration of justice and the rehabilitation of offenders and their reintegration into the 

community by enabling offenders to serve their sentences in the country of which they are citizens 

or nationals.” 

 

[3] The Minister refused Mr. LeBon’s application.  He found that one of the section 10 factors 

against transfer – the risk of commission of a “criminal organization offence” in the future – was 

present. All other factors raised by the evidence were in favour of transfer. 

 

[4] This Court quashed the Minister’s refusal because in his reasons he did not demonstrate a 

weighing of the section 10 factors, as he was required to do.  In particular, he did not explain why 

the factors favouring transfer should not prevail. Accordingly, this Court found that the Minister did 

not give reasons as he was supposed to do under subsection 11(2) of the Act. Further, his reasons 

were not “transparent” and “intelligible,” as they are supposed to be. This Court remitted the matter 

to the Minister for re-decision. See LeBon v. Canada (Attorney General), 2012 FCA 132, rev’g 

2011 FC 1018. 

 

[5] In his re-decision, the Minister again refused Mr. LeBon’s application for transfer. 

 

[6] The Federal Court quashed the Minister’s re-decision: 2012 FC 1500. The Federal Court 

found that the Minister “only paid lip service” to this Court’s reasons, “basically reassert[ing] his 

previous reasoning,” showing a “closed mind” and “intransigency” (at paragraphs 13 and 15). The 
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Federal Court also found that the refusal was substantively unreasonable: not only had the Minister 

failed to articulate an acceptable basis for finding there was a significant risk that Mr. LeBon would 

commit a “criminal organization offence,” there was no rational support in the record to support 

such a finding (at paragraphs 18-23). 

 

[7] Rather than sending the matter back to the Minister, the Federal Court issued a mandatory 

order. It required the Minister within 45 days to accept Mr. Le Bon’s transfer request and confirm in 

writing to Mr. LeBon that all reasonable steps had been taken for his prompt transfer to a 

correctional facility in Canada. 

 

[8] The Minister appeals to this Court. Just after the Minister launched his appeal, he sought a 

stay of the Federal Court’s judgment pending appeal. Although this Court noted the harm suffered 

by Mr. LeBon over the last four years, it granted the stay: 2013 FCA 18. 

 

[9] In this Court, the Minister contests the Federal Court’s findings that the Minister displayed a 

“closed mind” and “intransigency” in his re-decision and paid “lip service” to this Court’s earlier 

decision. We consider these factual findings supportable on the basis of the record. 

 

[10] In this Court, the Minister does not contest the Federal Court’s finding that his re-decision is 

substantively unreasonable. The only live issue placed before us is whether, as a matter of law, it 

was open to the Federal Court to make a mandatory order, rather than sending the matter back for 

another re-decision. 
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[11] In effect, the Minister submits that the Federal Court was constrained: all the Federal Court 

could do is send the matter back to the Minister, giving him a third chance to make a decision that 

would follow Parliament’s law and the Courts’ decisions. 

 

[12] For the reasons that follow, and despite the able and professional submissions of Ms. 

Lawrence, counsel for the Minister, we do not accept that the Federal Court was so constrained. 

 

[13] In their memoranda in this Court, the parties drew upon a narrow line of cases where the 

Federal Courts had issued “directed verdicts” to administrative tribunals: see, e.g., Canada (Minister 

of Human Resources Development) v. Rafuse, 2002 FCA 31; Simmons v. Canada (Minister of 

National Revenue), 2006 FC 130. By direction issued in advance of the hearing of this appeal, this 

Court noted that this line of cases is part of the general law of mandamus and invited the parties to 

make wider submissions at the hearing concerning the availability of mandamus in these 

circumstances. We have received and considered those submissions. 

 

[14] In our view, in these circumstances, the Federal Court had at least two sources of power to 

exercise its discretion in favour of making a mandatory order (mandamus): 

 

● As mentioned above, the Federal Court found the Minister’s conclusion that there 

was a significant risk that Mr. LeBon would commit a “criminal organization 

offence” to be unsupported by the evidence, and the Crown does not contest this. 

With that factor off the table, all that remained were factors supporting the transfer. 

In these circumstances, it was open to the Federal Court to conclude on this evidence 
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that the only lawful exercise of discretion is the granting of transfer. In such 

circumstances, mandamus lies: Apotex v. Canada (Attorney General), [1994] 3 

S.C.R. 1100, aff’g [1994] 1 F.C. 742 at pages 767-768 (C.A.) (principles 3, 4(d) and 

4(e)), approved on this point in Trinity Western University v. British Columbia 

College of Teachers, 2001 SCC 31, [2001] 1 S.C.R. 772 at paragraph 41. 

 

● In the unusual circumstances of this case, mandamus is also available to prevent the 

further delay and harm that would be caused to Mr. LeBon if the Minister were 

given a third chance to decide this matter in accordance with law, in circumstances 

where the Minister did not follow this Court’s earlier decision, paid “lip service” to 

it, and displayed a “closed mind” and “intransigency”: see Pointon v. British 

Columbia (Superintendent of Motor Vehicles), 2002 BCCA 516 at paragraph 27 

(there is a jurisdiction to grant mandamus in exceptional circumstances where delay 

would result in harm); see also the authorities cited in Blencoe v. British Columbia 

(Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307 at paragraph 148 

(there is a jurisdiction, centuries-old, to grant mandamus in exceptional cases of mal-

administration) (per LeBel J., dissenting, the majority not disagreeing with the 

existence of the jurisdiction). 

 

[15] We also find that the Federal Court’s exercise of discretion in favour of making a mandatory 

order against the Minister (mandamus) had a foundation in the evidentiary record. Thus, there is no 

basis for this Court to interfere with the Federal Court’s exercise of discretion: Trinity Western, 

supra at paragraph 40. 
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[16] In paragraph 2 of its judgment, the Federal Court set a 45-day period for the Minister to 

comply with the judgment it made. This 45-day period has elapsed. In the circumstances, the 

Federal Court’s judgment will be varied as follows: 

 

(a) in paragraph 2, the words “within 45 days” shall be replaced with “forthwith”; and 

 

(b) in paragraph 3, the words “to confirm in writing to the applicant that all reasonable 

steps have been taken for his prompt transfer to a correctional facility in Canada” 

shall be replaced by the words “the Minister is directed to do everything in his power 

to effect the transfer of the applicant to a correctional facility in Canada in March 

2013 or, if not possible, at the earliest possible time thereafter.” 

 

[17] The appeal will otherwise be dismissed, with costs fixed at $8,900, inclusive of 

disbursements and taxes. 

 

"David Stratas" 

J.A. 
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4 [2004] 1 S.C.R.GIGUÈRE v. CHAMBRE DES NOTAIRES DU QUÉBEC [2004] 1 R.C.S. 5GIGUÈRE c. CHAMBRE DES NOTAIRES DU QUÉBEC

 By private writing, Mrs. H sold her home to her notary 
for $1 “and other good and valuable consideration”. The 
notary, who had been handling H’s affairs for many years, 
drafted the deed of sale himself. After the notary tried 
to sell the property, both H’s brother and her nephew G, 
who was now H’s curator under a protection order, filed 
a complaint with the syndic of the Chambre des notaires 
du Québec. The complaints were held to be unfounded. 
Meanwhile the notary sold the property for $550,000 and 
H died. The Superior Court annulled the sale and ordered 
the notary to reimburse H’s succession over $1 million. 
The notary having declared bankruptcy, the succession 
claimed reimbursement from the Chambre’s indemnity 
fund for the value of the house and other misappro-
priations. The Chambre’s Indemnity Committee recom-
mended that certain amounts be repaid to the succession, 
but recommended refusal of the claim in respect of the 
property on the ground that the notary was not acting in 
the exercise of his profession when he swindled it from 
H and therefore his actions did not come within the terms 
of the regulation governing the indemnity fund. The rec-
ommendations were later adopted by the Administrative 
Committee on behalf of the Chambre. The Superior Court 
dismissed the application for judicial review, concluding 
that the Administrative Committee’s decision was not 
patently unreasonable. The Court of Appeal affirmed that 
decision.

 Held (Deschamps J. dissenting): The appeal should be 
allowed.

 Per McLachlin C.J. and Gonthier, Major, Bastarache, 
Binnie and LeBel JJ.: The Administrative Committee’s 
decision against indemnifying the succession on the 
ground that the notary was acting in a personal rather 
than a professional capacity is patently unreasonable. 
The Administrative Committee’s error is predicated on a 
basic misunderstanding of the professional responsibili-
ties of notaries in Quebec law, the relationship between 
H and the notary, and the purposes of the indemnity fund. 
So gross a legal error cannot be shielded by the privative 
clause in s. 4.03 of the Regulation respecting the indem-
nity fund.

 For all his false pretences of friendship, the notary was 
above all H’s legal adviser within the meaning of the law. 
The professional, rather than personal, nature of the rela-
tionship is not only true as a matter of fact but required 
as a matter of law. The notary’s professional duty to 
advise H impartially was engaged by this transaction. 
The requirement of notarial impartiality governs the duty 
of notaries to advise their clients and the parties to acts 

 Mme H a vendu, par acte sous seing privé, sa maison 
à son notaire pour un montant de un dollar « et autres 
bonnes et valables considérations ». Le notaire, qui s’oc-
cupait des affaires de H depuis de nombreuses années, a 
lui-même rédigé l’acte de vente. Après que le notaire eut 
tenté de vendre l’immeuble, le frère de H et son neveu G, 
devenu curateur de H en vertu d’une ordonnance de pro-
tection, ont déposé chacun une plainte auprès du syndic 
de la Chambre des notaires du Québec. Les plaintes ont 
été jugées non fondées. Dans l’intervalle, le notaire a 
vendu l’immeuble pour un montant de 550 000 $ et H 
est décédée. La Cour supérieure a annulé la vente et a 
ordonné au notaire de rembourser plus d’un million de 
dollars à la succession de H. Le notaire ayant fait faillite, 
la succession a demandé à la Chambre de lui rembourser, 
à même son fonds d’indemnisation, la valeur de l’immeu-
ble et d’autres sommes détournées. Le Comité d’indem-
nisation de la Chambre a recommandé que la succession 
soit remboursée de certaines sommes, mais que soit 
rejetée la réclamation au titre de l’immeuble au motif que 
le notaire n’agissait pas dans l’exercice de sa profession 
lorsqu’il l’a acquis frauduleusement de H et, partant, sa 
conduite n’était pas visée par le règlement régissant le 
fonds d’indemnisation. Les recommandations ont été 
entérinées par le Comité administratif au nom de la 
Chambre. La Cour supérieure a rejeté la demande de 
contrôle judiciaire, concluant que la décision du Comité 
administratif n’était pas manifestement déraisonnable. 
La Cour d’appel a confirmé la décision.

 Arrêt (la juge Deschamps est dissidente) : Le pourvoi 
est accueilli.

 La juge en chef McLachlin et les juges Gonthier, 
Major, Bastarache, Binnie et LeBel : La décision du 
Comité administratif refusant d’indemniser la succession 
au motif que le notaire agissait en sa qualité personnelle 
plutôt que professionnelle est manifestement déraison-
nable. L’erreur commise par le Comité administratif 
est fondée sur une méconnaissance fondamentale des 
responsabilités professionnelles des notaires en droit 
québécois, de la relation entre H et son notaire, ainsi que 
du but de l’établissement du fonds d’indemnisation. Une 
erreur de droit à ce point grossière ne peut bénéficier de 
la protection de la clause privative contenue à l’art. 4.03 
du règlement concernant le fonds d’indemnisation.

 Même s’il feignait d’entretenir des liens d’amitié avec 
H, le notaire était avant tout son conseiller juridique au 
sens de la loi. La nature professionnelle plutôt que per-
sonnelle de la relation ressort non seulement des faits, 
mais de la loi elle-même. Par la transaction, l’obligation 
professionnelle du notaire de conseiller H avec impartia-
lité a été engagée. L’exigence d’impartialité à laquelle 
les notaires sont tenus sous-tend le devoir qu’ils ont de 
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they prepare. The fact that this transaction occurred by 
private writing does not in any sense render it a personal 
act. The duty of an independent legal adviser remains the 
same in the circumstances. Any characterization of the 
transaction must also be considered in the light of the 
purposes of the indemnity fund. One of those purposes 
is to protect clients from misdeeds by notaries that, due 
to their intentional nature, will not be covered by profes-
sional liability insurance. By characterizing the transac-
tion as personal, the two Committees took the notary’s 
fraud outside the scope of the fund, thus revoking the 
very protection the fund is intended to give. This decision 
opens a gap between notaries’ ethical obligations, as set 
out in s. 4.02.01(b) of the Code of ethics of notaries, and 
the remedy for breach of those obligations, which is sup-
posed to be provided, in the last resort, by the indemnity 
fund.

 Before this Court, the Chambre raised for the first 
time an argument to the effect that no indemnity was 
payable to the succession because the property does not 
come within the terms of the Regulation, since it is not 
“a sum of money or other security”. There is no reason 
to believe that this limited understanding of “other secu-
rity” actually informed the Committees’ decisions. In any 
case, in view of the judgment annulling the sale, the deed 
of sale is deemed never to have existed. Under art. 1422 
and 1701 C.C.Q., the concern is not with H’s house but 
with its value and at least the proceeds the notary earned 
from selling it to third party purchasers. There is no 
disputing that those proceeds are sums of money. This 
matter should not be sent back to the Chambre so that it 
can decide this point. There is no dispute as to quantum 
and to send the matter back would serve to reward the 
Chambre for the tardiness with which it has raised this 
argument.

 The maximum indemnity payable from the fund for 
the total claims against the same notary is $300,000. That 
limit is not a constraint on awards of interest at the legal 
rate under art. 1617 C.C.Q. and does not oust the Court’s 
power to award an additional indemnity under art. 1619 
C.C.Q. These articles seek to compensate creditors for 
not having access to their funds and to encourage debtors 
to restore such funds promptly. Here, the succession, 
having already received $112,535.96 out of these funds, 
is entitled to the amount of $187,464.04 plus interest at 
the legal rate and additional indemnity, both payable from 
May 3, 1996, being the date on which the Administrative 
Committee rendered its decision.

conseiller leurs clients et les parties à un acte qu’ils pré-
parent. Le fait que cette transaction ait pris la forme d’un 
acte sous seing privé ne lui confère aucunement la qua-
lité d’acte personnel. Le devoir de conseil désintéressé 
demeurait entier dans les circonstances. De plus, toute 
caractérisation de la transaction doit également tenir 
compte de la finalité du fonds d’indemnisation. Le fonds 
d’indemnisation vise notamment à protéger les clients 
contre les méfaits des notaires dont le caractère intention-
nel aura pour effet de les exclure de la couverture offerte 
par l’assurance-responsabilité professionnelle. En quali-
fiant la transaction de personnelle, les deux comités ont 
situé la fraude du notaire hors du champ d’application du 
fonds, niant par le fait même la protection précise que le 
fonds vise à conférer. Cette décision crée une rupture entre 
les obligations déontologiques des notaires, énoncées à 
l’al. 4.02.01b) du Code de déontologie des notaires, et la 
réparation pour violation de ces obligations que le fonds 
d’indemnisation est censé fournir en dernier ressort.

 Devant notre Cour, la Chambre a soulevé, pour la 
première fois, l’argument voulant qu’aucune indemnité 
n’était payable à la succession parce que l’immeuble, 
n’étant pas une « somme d’argent ou autre valeur », ne 
serait pas visé par le règlement. Rien ne permet de penser 
que les décisions des comités reposent sur cette interpré-
tation restrictive de l’expression « autres valeurs ». Quoi 
qu’il en soit, vu le jugement prononçant l’annulation de 
la vente, l’acte de vente est réputé n’avoir jamais existé. 
Selon les art. 1422 et 1701 C.c.Q., il faut s’intéresser, non 
pas à la maison de H, mais bien à sa valeur et à tout le 
moins au produit qu’a obtenu le notaire de la vente à des 
tiers acheteurs. Nul ne peut contester que le produit de la 
vente constitue une somme d’argent. Il n’y a pas lieu de 
renvoyer l’affaire devant la Chambre pour qu’elle déter-
mine cette question. Le quantum des dommages-intérêts 
ne cause aucun problème et un tel renvoi aurait pour effet 
de récompenser la Chambre pour la tardiveté de son argu-
ment.

 L’indemnité maximale payable à même le fonds pour 
le total des réclamations contre le même notaire est de 
300 000 $. Cette limite ne constitue pas une restriction à 
l’octroi de l’intérêt au taux légal en vertu de l’art. 1617 
C.c.Q. et ne fait pas non plus échec au pouvoir de la Cour 
d’accorder une indemnité additionnelle en application 
de l’art. 1619 C.c.Q. Ces articles visent à compenser 
les créanciers privés des sommes qui leur sont dues et à 
inciter les débiteurs à leur remettre ces sommes promp-
tement. En l’espèce, la succession ayant déjà obtenu 
112 535,96 $, elle a droit à un montant de 187 464,04 $, 
auquel s’ajoutent les intérêts au taux légal et l’indemnité 
additionnelle, tous deux payables à compter du 3 mai 
1996, soit la date à laquelle le Comité administratif a 
rendu sa décision.
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 Per Deschamps J. (dissenting): The interpretation of 
s. 2.01 of the Regulation creating the indemnity fund 
adopted by the Administrative Committee is not unrea-
sonable. The approach and conclusion adopted by the 
majority mean that administrative tribunals are left no 
margin for interpretation. Neither the analysis nor the 
conclusion made is in keeping with the strong privative 
clause, the expertise of the Committee’s members, the 
nature of the issue, which is a simple claim for indemni-
fication, or the purpose of the Regulation.

 Four cumulative elements must be established in 
order to give rise to the protection afforded by s. 2.01 
of the Regulation: (1) there must be sums of money or 
other securities; (2) they must have been delivered to the 
notary; (3) they must have been delivered in the practice 
of his profession; and (4) the notary must have used them 
for purposes other than those for which they had been 
delivered to him. The Administrative Committee’s deci-
sion is not founded solely on its opinion that the notary 
was not acting in the practice of his profession. Even if 
the notary was acting in the practice of his profession, 
the other three conditions still have to be examined 
before ruling on the entitlement to indemnification. In 
the Committee’s opinion, the claim should have been 
refused because three of the prerequisites to protection 
were not met. It was not necessary for the Committee to 
rule on the words “sums of money or other securities”. 
Administrative tribunals cannot be expected to conduct 
an exhaustive examination of all possible grounds that 
could potentially support their decision. Moreover, 
equating the property with a sum of money imposes an 
ex post facto analysis of the property delivered. This 
interpretation does not square well with the context of the 
Regulation, which calls for the property to be character-
ized upon its delivery, rather than after its conversion or 
disposition.

 A regulation explicitly specifying that coverage 
extends to sums of money or other securities delivered to 
a notary and used for purposes other than those author-
ized by the client can be interpreted differently from one 
that protects against any dishonest transaction. Since 
requirements (2) and (4) are difficult to reconcile with 
extortion or fraud, one could perhaps conclude that such 
acts are not covered by the Regulation. It is therefore not 
unreasonable to conclude that the unlawful act committed 
by the notary is more properly characterized as fraud, a 
dishonest transaction or a fraudulent tactic than as a mis-
appropriation of funds, and that only a misappropriation 
of funds gives rise to indemnification under the fund. 

 Even if the Administrative Committee’s decision 
was unreasonable, the case should be referred back to 

 La juge Deschamps (dissidente) : L’interprétation de 
l’art. 2.01du règlement qui prévoit la création du fonds 
d’indemnisation retenue par le Comité administratif n’est 
pas déraisonnable. L’approche et la conclusion adoptées 
par les juges majoritaires font que la marge interprétative 
laissée au tribunal administratif est nulle. Ni l’analyse 
de la disposition en cause, ni la conclusion retenue ne 
tiennent compte de la clause privative rigoureuse, de 
l’expertise des membres du Comité, de la nature de la 
question, qui est une simple demande d’indemnisation, 
ou de l’objet du règlement.

 Quatre conditions cumulatives doivent être établies 
afin de donner ouverture à la protection offerte par l’art. 
2.01 du règlement : (1) il doit s’agir de sommes d’argent 
ou autres valeurs; (2) elles doivent avoir été remises au 
notaire; (3) elles doivent lui avoir été remises dans l’exer-
cice de sa profession; et (4) le notaire doit avoir utilisé 
ces sommes ou valeurs à d’autres fins que celles pour 
lesquelles elles lui avaient été remises. La décision du 
Comité administratif n’est pas uniquement fondée sur 
son opinion que le notaire n’agissait pas dans l’exercice 
de sa profession. Même si le notaire agissait dans l’exer-
cice de sa profession, les trois autres conditions doivent 
être examinées avant de conclure au droit à l’indemnisa-
tion. Selon le Comité, la réclamation devait être refusée 
parce que trois des conditions requises n’étaient pas rem-
plies. Il n’était pas nécessaire que le Comité se prononce 
sur l’expression « sommes d’argent ou autres valeurs ». 
On ne peut exiger des tribunaux administratifs qu’ils 
fassent une étude exhaustive de tous les motifs pouvant 
potentiellement justifier leur décision. De plus, faire une 
équation entre l’immeuble et une somme d’argent impose 
une analyse après coup de la nature du bien remis. Cette 
interprétation colle mal au contexte du règlement, qui 
dicte une qualification du bien lors de sa remise et non 
après sa transformation ou sa disposition.

 Un règlement qui spécifie explicitement que la cou-
verture vise les sommes ou autres valeurs remises à un 
notaire et utilisées à des fins autres que celles autorisées 
par le client peut être interprété différemment d’un autre 
qui protège contre toute opération malhonnête. Si les 
conditions (2) et (4) se prêtent mal à l’extorsion ou à l’ob-
tention frauduleuse du bien, c’est peut-être parce que ces 
actions ne sont pas visées par le règlement. Il n’est donc 
pas déraisonnable de soutenir que l’acte illicite commis 
par le notaire s’apparente davantage à une fraude, à une 
opération malhonnête ou à une manœuvre dolosive qu’à 
un détournement de fonds et que seul ce dernier compor-
tement ouvre droit à indemnisation par le fonds.

 Même si la conclusion du Comité administratif était 
déraisonnable, le dossier devrait lui être retourné pour 

20
04

 S
C

C
 1

 (
C

an
LI

I)



6 [2004] 1 S.C.R.GIGUÈRE v. CHAMBRE DES NOTAIRES DU QUÉBEC [2004] 1 R.C.S. 7GIGUÈRE c. CHAMBRE DES NOTAIRES DU QUÉBEC

the Committee so that it could render a decision on the 
aspects of the case it has not yet ruled on. None of the 
exceptions that would allow a court to substitute its 
opinion for that of the administrative tribunal applies 
here. It would be difficult for the Court, without usurp-
ing the function of the Committee, to substitute its own 
judgment for that of the Committee with respect to the 
meaning of “sums of money or other securities”. The fact 
that a considerable amount of time has passed since the 
Committee rendered its decision is not an exceptional 
circumstance that would warrant not remitting the case 
to the Committee. The delay is inherent to the judicial 
process. There is no special reason that would justify 
having the Court award compensation or determine the 
outcome of the claim. Such a conclusion would put the 
Court outside the boundaries of judicial review.
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 APPEAL from a judgment of the Quebec Court 
of Appeal, [2001] R.R.A. 876, [2001] Q.J. No. 3900 
(QL), affirming a judgment of the Superior Court, 
[1997] R.J.Q. 1674, [1997] Q.J. No. 1038 (QL). 
Appeal allowed, Deschamps J. dissenting.

 Jean-Paul Duquette, Pascale Closson-Duquette 
and Marie-Noëlle Closson-Duquette, for the appel-
lant.

 Sylvain Généreux and Sophie Lauzon, for the 
respondent.

 No one appearing for the intervener.

 English version of the judgment of McLachlin 
C.J. and Gonthier, Major, Bastarache, Binnie and 
LeBel JJ. were delivered by

 Gonthier J. — This appeal concerns the decision 
of the Administrative Committee of the Chambre 
des notaires du Québec (the “Administrative 
Committee”) not to indemnify the succession of a 
woman defrauded by her notary. For the reasons that 
follow, I find that that decision is patently unrea-
sonable and should be quashed. I also order the 
respondents to make the required indemnity.

I. Facts

 Mrs. Marie-Rose Hamel Longpré was born in 
Sainte-Thérèse, Quebec in 1915. During the Second 
World War, she and her husband moved to the 
nearby town of Blainville, where they built a house 
for themselves. Her husband died in action in the 
1940s, only a few years after the move. She never 
remarried and had no children.

 Mrs. Hamel had a close relationship with her two 
notaries, Mr. Georges-Étienne Filiatrault and his son 

Brown, Donald J. M., and John M. Evans. Judicial 
Review of Administrative Action in Canada. Toronto : 
Canvasback, 2003. 

Marquis, Paul-Yvan. La responsabilité civile du notaire. 
Cowansville, Qué. : Yvon Blais, 1999.

Roy, Alain. Déontologie et procédure notariales. 
Montréal : Thémis, 2002.

 POURVOI contre un arrêt de la Cour d’appel du 
Québec, [2001] R.R.A. 876, [2001] J.Q. no 3900 
(QL), qui a confirmé un jugement de la Cour supé-
rieure, [1997] R.J.Q. 1674, [1997] A.Q. no 1038 
(QL). Pourvoi accueilli, la juge Deschamps est dis-
sidente.

 Jean-Paul Duquette, Pascale Closson-Duquette 
et Marie-Noëlle Closson-Duquette, pour l’appelant.

 Sylvain Généreux et Sophie Lauzon, pour l’inti-
mée.

 Personne n’a comparu pour l’intervenant.

 Le jugement de la juge en chef McLachlin et des 
juges Gonthier, Major, Bastarache, Binnie et LeBel 
a été rendu par

 Le juge Gonthier — Le présent pourvoi vise la 
décision du Comité administratif de la Chambre des 
notaires du Québec (le « Comité administratif ») de 
ne pas indemniser la succession d’une femme spo-
liée par son notaire. Pour les motifs qui suivent, 
j’estime que cette décision est manifestement dérai-
sonnable et qu’il y a lieu de l’annuler. J’ordonne 
également aux intimés de verser l’indemnité qui 
s’impose.

I. Faits

 Mme Marie-Rose Hamel Longpré est née en 
1915 à Sainte-Thérèse (Québec). C’est au cours de 
la Deuxième Guerre mondiale qu’elle s’est installée 
avec son mari dans la ville avoisinante de Blainville, 
où ils se sont construit une maison. Son mari est 
mort en service dans les années 40, soit quelques 
années seulement après le déménagement. Elle ne 
s’est jamais remariée et n’a jamais eu d’enfant.

 Mme Hamel était très proche de ses deux notai-
res, Me Georges-Étienne Filiatrault et son fils 
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Mr. Nolan Filiatrault. When Mrs. Hamel’s husband 
died, it was Mr. Filiatrault, the father, who received 
the declaration of death. He continued to handle the 
widow’s legal affairs, then passed them on to Mr. 
Filiatrault, his son. Mrs. Hamel’s relationship with 
the two men lasted over 50 years. 

 As she aged, Mrs. Hamel began to decline men-
tally. She suffered from delusions and paranoia. 
Still, she continued to live alone in her house. Mr. 
Nolan Filiatrault looked after her affairs. He cashed 
her pension cheques and tended to other business. 
He described himself and his father, now deceased, 
as Mrs. Hamel’s only friends.

 But Mr. Filiatrault’s friendship came at a price. 
The notary, who has since been disciplined by the 
Chambre and struck from the roll, took advantage of 
Mrs. Hamel’s compromised state to defraud her. He 
applied to the federal government for back payment 
of Mrs. Hamel’s old age pension, for which she had 
not applied for fear of losing her widow’s pension, 
then kept the back payment of over $17,000 for him-
self. He sold land owned by Mrs. Hamel and mis-
used the proceeds. He even forged her signature to 
withdraw funds from a trust account in her name. 
Emboldened perhaps by the success of these scams, 
he next turned his attention to Mrs. Hamel’s house.

 By private writing dated October 25, 1989, 
Mrs. Hamel sold her home to her notary for $1 
[TRANSLATION] “and other good and valuable con-
sideration” (“et autres bonnes et valables considéra-
tions”). Mr. Filiatrault drafted the deed of sale him-
self. Mrs. Hamel signed it, in her tremulous hand, on 
October 25, 1989. Under Mr. Filiatrault’s signature 
one reads, “Me Nolan Filiatrault, notaire”.

 Finally, Mr. Filiatrault instigated a protection 
proceeding in respect of Mrs. Hamel’s person and 
property, although at this point there was little left, 
financially speaking, to protect. The proceeding 
was formally brought by Mrs. Hamel’s nephew, 

Me Nolan Filiatrault. Lorsque le mari de Mme 
Hamel est décédé, c’est Me Filiatrault père qui a 
reçu la déclaration de décès. Celui-ci a continué à 
s’occuper des affaires d’ordre juridique de la veuve 
avant de les confier à Me Filiatrault fils. La relation 
qu’entretenait Mme Hamel avec les deux hommes a 
duré plus de 50 ans.

 Avec l’âge, les facultés mentales de Mme Hamel 
ont commencé à décliner. Elle a souffert de délires 
et de paranoïa mais a continué à vivre seule dans 
sa maison. Me Nolan Filiatrault s’occupait de ses 
affaires. Il encaissait ses chèques de pension et lui 
rendait d’autres services. Selon ses dires, son père 
— aujourd’hui décédé — et lui étaient les seuls amis 
de Mme Hamel.

 L’amitié de Me Filiatrault avait cependant un 
prix. Le notaire, contre qui la Chambre a depuis 
pris des mesures disciplinaires et qui est mainte-
nant radié du tableau de l’Ordre, a profité de l’état 
vulnérable de Mme Hamel pour la spolier. Il a 
réclamé du gouvernement fédéral, pour ensuite les 
conserver, les arrérages de la pension de vieillesse 
de Mme Hamel, qui s’élevaient à plus de 17 000 $ 
et qu’elle-même n’avait pas réclamés par crainte de 
perdre sa pension de veuve. Il a procédé à la vente 
d’un terrain appartenant à Mme Hamel et s’en est 
approprié le produit. Il est même allé jusqu’à con-
trefaire la signature de Mme Hamel pour retirer des 
fonds d’un compte en fidéicommis à son nom. Sans 
doute encouragé par la réussite de ces escroque-
ries, il s’est ensuite tourné vers la maison de Mme 
Hamel.

 Par acte sous seing privé en date du 25 octobre 
1989, Mme Hamel a vendu sa maison à son notaire 
pour un dollar « et autres bonnes et valables considé-
rations ». Me Filiatrault a lui-même rédigé l’acte de 
vente. Mme Hamel l’a signé de sa main tremblante 
le 25 octobre 1989. On peut lire sous la signature de 
Me Filiatrault : « Me Nolan Filiatrault, notaire ». 

 Finalement, Me Filiatrault a présenté une requête 
pour ouverture d’un régime de protection aux biens 
et à la personne de Mme Hamel, même s’il ne restait 
à ce stade que peu de choses à protéger sur le plan 
financier. L’instance a été formellement introduite 
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Jean-Paul Giguère. It required an examination of 
Mrs. Hamel pursuant to art. 878 of the Code of Civil 
Procedure, R.S.Q., c. C-25. When asked whom 
she wanted to take care of her and her affairs, Mrs. 
Hamel replied, [TRANSLATION] “Mr. Filiatrault”. 
When asked why, she said simply, [TRANSLATION] 
“Because I need a lawyer”.

 Mr. Filiatrault began trying to sell Mrs. Hamel’s 
property almost as soon as he acquired it. His efforts 
aroused the suspicion of Mrs. Hamel’s brother, Mr. 
Josephat Hamel. Mr. Hamel consulted his notary 
and wrote a letter of complaint to the syndic of the 
Chambre des notaires du Québec (the “Chambre”). 
So too did Mr. Giguère, who was now Mrs. Hamel’s 
curator under the protection order. A representative 
of the Chambre (which is the respondent in this 
appeal) replied to Mr. Hamel nearly four months 
later. He said that he had spoken to Mr. Filiatrault 
about the matter and was satisfied Mr. Hamel’s 
complaint was unfounded. He noted that Mrs. 
Hamel herself had made no complaint. He advised 
Mr. Hamel that the file was now closed. In a simi-
lar letter to counsel for Mr. Giguère, the Chambre’s 
representative described the sale as a personal trans-
action between Mr. Filiatrault and Mrs. Hamel. 
Meanwhile Mr. Filiatrault sold the property in three 
parts for a total sale price of $550,000. Mrs. Hamel 
relocated to a seniors’ residence.

 Mr. Giguère continued to contest the sale. Finally 
in late 1995 Marx J. of the Superior Court of Quebec 
annulled the transaction. The evidence before him 
was that Mrs. Hamel had been legally incompe-
tent since the late 1970s and that she placed blind 
trust in Mr. Filiatrault. She would sign anything he 
asked her to, when he did not simply forge her sig-
nature himself. Marx J.’s annulment of the deed of 
sale came too late for Mrs. Hamel, who died earlier 
that year. The court ordered Mr. Filiatrault to reim-
burse the Hamel succession (the “succession”) over 
$1 million.

par le neveu de Mme Hamel, Jean-Paul Giguère. 
Mme Hamel devait subir une évaluation en appli-
cation de l’art. 878 du Code de procédure civile, 
L.R.Q., ch. C-25. Interrogée sur l’identité de la per-
sonne qu’elle voulait voir prendre soin d’elle et de 
ses affaires, Mme Hamel a répondu : « Le notaire 
Filiatrault ». Quand on lui a demandé pourquoi, 
elle a simplement répondu : « Parce que ça prend un 
homme de loi ». 

 Presque aussitôt après en avoir fait l’acquisi-
tion, Me Filiatrault tentait de vendre l’immeuble de 
Mme Hamel. Ses démarches ont éveillé les soup-
çons du frère de Mme Hamel, M. Josephat Hamel. 
M. Hamel a consulté son notaire et a déposé une 
plainte auprès du syndic de la Chambre des notai-
res du Québec (la « Chambre »). Devenu curateur 
de Mme Hamel en vertu de l’ordonnance de pro-
tection, M. Giguère en a fait autant. Un repré-
sentant de la Chambre (l’intimée en l’espèce) a 
répondu à M. Hamel près de quatre mois plus tard. 
Il l’a informé qu’il avait communiqué avec Me 
Filiatrault à ce sujet et qu’il estimait que sa plainte 
n’était pas fondée. Il a relevé que Mme Hamel elle-
même n’avait jamais déposé de plainte et a avisé 
M. Hamel de la fermeture du dossier. Dans une 
lettre similaire adressée à l’avocat de M. Giguère, 
le représentant de la Chambre a qualifié la vente de 
transaction personnelle entre Me Filiatrault et Mme 
Hamel. Entre-temps, Me Filiatrault a vendu l’im-
meuble en trois parties pour un montant total de 
550 000 $. Mme Hamel a emménagé dans un centre 
d’accueil.

 M. Giguère a maintenu sa contestation de la 
vente. Vers la fin de 1995, le juge Marx de la Cour 
supérieure du Québec prononçait l’annulation de la 
transaction. Selon la preuve, Mme Hamel a été frap-
pée d’incapacité juridique dès la fin des années 70 et 
faisait aveuglément confiance à Me Filiatrault. Elle 
signait tout ce qu’il lui demandait de signer, quand 
lui-même ne contrefaisait pas tout simplement sa 
signature. L’annulation par le juge Marx de l’acte 
de vente est survenue trop tard pour Mme Hamel, 
qui est décédée plus tôt la même année. La cour a 
ordonné à Me Filiatrault de rembourser plus de un 
million de dollars à la succession Hamel (la « suc-
cession »).
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 Predictably, Mr. Filiatrault was bankrupt. He 
could not reimburse the succession. Mrs. Hamel’s 
heirs therefore looked to the Chambre. Like other 
professions in Quebec, notaries are under a statu-
tory obligation to establish an indemnity fund: 
Professional Code, R.S.Q., c. C-26, s. 89. The 
Chambre’s fund was established by the Regulation 
respecting the indemnity fund of the Chambre 
des notaires du Québec, R.R.Q. 1981, c. N-2, r. 8 
(the “Regulation”). The succession claimed reim-
bursement from this fund, both in respect of Mrs. 
Hamel’s house (a claim of $900,000) and other mis-
appropriations. Following its ordinary procedure, 
the Chambre’s Comité du fonds d’indemnisation 
(the “Indemnity Committee”) studied the claim. It 
recommended that certain amounts be repaid to the 
succession, but recommended refusal of the claim 
in respect of Mrs. Hamel’s house on the ground that 
Mr. Filiatrault was not acting in the exercise of his 
profession when he swindled it from Mrs. Hamel 
and therefore his actions did not come within the 
terms of the regulation governing the indemnity 
fund. The Indemnity Committee’s recommendations 
were later adopted by the Administrative Committee 
on behalf of the Chambre.

 Mr. Giguère, acting for the succession, sought 
judicial review of the Administrative Committee’s 
decision. Hurtubise J. of the Superior Court refused 
the application. He noted in particular that the priva-
tive clause in s. 4.03 of the Regulation shielded the 
Administrative Committee’s decisions from judi-
cial review. He concluded that the Administrative 
Committee’s decision was reviewable on a standard 
of patent unreasonableness, that the decision was 
not patently unreasonable, and that it must there-
fore stand. The succession’s appeal to the Quebec 
Court of Appeal was dismissed. That appeal, and 
the appeal to this Court, were brought by Serge 
Giguère, who succeeded to the position of curator 
upon the death of Jean-Paul Giguère.

II. Standard of Review

 The standard of review was not disputed before 
us. The parties agree that, given the privative clause 

 Comme il fallait s’y attendre, Me Filiatrault a 
fait faillite. Il n’a pu rembourser la succession. Les 
héritiers de Mme Hamel se sont donc tournés vers 
la Chambre. Les notaires, comme d’autres profes-
sionnels au Québec, sont tenus par la loi d’établir 
un fonds d’indemnisation : Code des professions, 
L.R.Q., ch. C-26, art. 89. Le fonds de la Chambre 
a été établi en vertu du Règlement sur le fonds d’in-
demnisation de la Chambre des notaires du Québec, 
R.R.Q. 1981, ch. N-2, r. 8 (le « règlement »). La 
succession a demandé que lui soient remboursées, 
à même ce fonds, la valeur de la maison de Mme 
Hamel (une réclamation de 900 000 $) ainsi que 
d’autres sommes détournées. Suivant sa procédure 
habituelle, le Comité du fonds d’indemnisation de 
la Chambre (le « Comité d’indemnisation ») a exa-
miné la réclamation. Il a recommandé que certaines 
sommes soient remboursées à la succession, mais 
que soit rejetée la réclamation au titre de la maison 
de Mme Hamel au motif que Me Filiatrault n’agis-
sait pas dans l’exercice de sa profession lorsqu’il 
l’a acquise frauduleusement de Mme Hamel et que 
sa conduite n’était donc pas visée par le règlement 
régissant le fonds d’indemnisation. Les recomman-
dations du Comité d’indemnisation ont par la suite 
été entérinées par le Comité administratif au nom de 
la Chambre.

 Agissant pour le compte de la succession, M. 
Giguère a sollicité la révision judiciaire de la déci-
sion du Comité administratif. Le juge Hurtubise de 
la Cour supérieure l’a débouté en soulignant que la 
clause privative contenue à l’art. 4.03 du règlement 
restreignait la révision judiciaire, et que la norme de 
contrôle applicable à la décision du Comité admi-
nistratif était celle de la décision manifestement 
déraisonnable, que la décision n’était pas manifes-
tement déraisonnable et qu’elle devait par consé-
quent être maintenue. La Cour d’appel du Québec a 
rejeté l’appel interjeté par la succession. Cet appel, 
tout comme le présent pourvoi, a été déposé par M. 
Serge Giguère, qui a repris l’instance à titre de cura-
teur au décès de Jean-Paul Giguère.

II. Norme de contrôle

 Les parties n’ont pas contesté devant nous la 
norme de contrôle applicable. Elles ont accepté 
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in s. 4.03 of the Regulation, the standard of review 
is patent unreasonableness. The question at issue is 
whether the decision not to indemnify the succes-
sion was patently unreasonable.

III. Analysis

 The Indemnity Committee’s decision not 
to indemnify the succession was based on the 
Indemnity Committee’s interpretation of s. 2.01 of 
the Regulation, which interpretation was adopted by 
the Administrative Committee. Section 2.01 reads:

The Bureau shall establish an indemnity fund to be used 
to reimburse the sums of money or other securities used 
by a notary for purposes other than those for which they 
had been delivered to him in the practice of his profes-
sion.

The two committees agreed that Mrs. Hamel’s home 
was not delivered to Mr. Filiatrault in the practice of 
his profession. They characterized Mr. Filiatrault’s 
defrauding of Mrs. Hamel as a personal rather 
than a professional act, and found that only profes-
sional acts may be indemnified out of the indemnity 
fund. With respect, I am of the view that this deci-
sion betrays a misunderstanding of the relationship 
between Mrs. Hamel and Mr. Filiatrault, the duties 
of notaries, and the nature of the indemnity fund, 
and that this Court cannot permit it to stand. The 
analysis of the relationship between Mrs. Hamel 
and Filiatrault is patently unreasonable and leads to 
a result which is also patently unreasonable. I would 
quash the decision and order the Chambre to indem-
nify the succession.

A. Notaries and the Indemnity Fund

 The law governing notaries at the time the events 
of this appeal took place was the Notarial Act, 
R.S.Q., c. N-2. Section 2(1) of that Act described 
notaries as “legal practitioners and public officers 
whose chief duty is to draw up and execute deeds and 
contracts to which the parties are bound or desire to 
give the character of authenticity attached to acts of 
the public authority and to assure the date thereof”. 
Section 15(b) provided that one of the “chief duties 

qu’eu égard à la clause privative énoncée à l’art. 
4.03 du règlement, la norme de contrôle applicable 
est celle de la décision manifestement déraisonna-
ble. L’objet du pourvoi est de savoir s’il était mani-
festement déraisonnable de ne pas indemniser la 
succession.

III. Analyse

 La décision du Comité d’indemnisation de ne pas 
indemniser la succession se fondait sur son inter-
prétation de l’art. 2.01 du règlement, que le Comité 
administratif a retenue. L’article 2.01 prévoit :

Le Bureau établit un fonds d’indemnisation devant servir 
à rembourser les sommes d’argent ou autres valeurs uti-
lisées par un notaire à d’autres fins que celles pour les-
quelles elles lui avaient été remises dans l’exercice de sa 
profession.

Les deux comités étaient d’avis que la maison de 
Mme Hamel n’avait pas été remise à Me Filiatrault 
dans l’exercice de sa profession. Ils ont caractérisé 
la fraude commise par Me Filiatrault à l’endroit de 
Mme Hamel comme un acte personnel plutôt que 
professionnel et ont conclu que seuls les actes pro-
fessionnels étaient susceptibles d’indemnisation à 
même le fonds. Avec respect, je suis d’avis que cette 
décision méconnaît la relation entre Mme Hamel et 
Me Filiatrault, les devoirs incombant aux notaires 
et la nature du fonds d’indemnisation, et la Cour 
ne saurait en permettre le maintien. Il s’agit d’une 
analyse manifestement déraisonnable de la relation 
entre Mme Hamel et Me Filiatrault. Elle a conduit à 
un résultat tout aussi déraisonnable. Je suis d’avis 
d’annuler la décision et d’ordonner à la Chambre 
d’indemniser la succession.

A. Les notaires et le fonds d’indemnisation

 C’est la Loi sur le notariat, L.R.Q., ch. N-2, qui 
s’appliquait aux notaires à l’époque où sont sur-
venus les événements relatifs au présent pourvoi. 
Au paragraphe 2(1) de cette loi, les notaires sont 
définis comme étant « des praticiens du droit et 
des officiers publics dont la principale fonction est 
de rédiger et de recevoir les actes et contrats aux-
quels les parties doivent ou veulent faire donner le 
caractère d’authenticité qui s’attache aux actes de 
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of every notary” shall be “to observe in the practice 
of his profession the rules of the most scrupulous 
honesty and impartiality”. The Notarial Act has now 
been largely repealed and replaced by the Notaries 
Act, R.S.Q., c. N-3. Yet the characterization of nota-
ries as both legal advisers and public officers, and 
the notary’s duty of impartiality, are restated in the 
new legislation at ss. 10 and 11, respectively. 

 Complementing the Notarial Act was the Code 
of ethics of notaries, R.R.Q. 1981, c. N-2, r. 3 (the 
“Code”). The Code has since been repealed and 
replaced, but was in force at the time of the events at 
issue in this appeal. The Code affirmed the require-
ment of notarial impartiality at several points. 
Section 3.01.05 required a notary to give to cli-
ents or to parties to an act “disinterested, frank and 
honest” advice. Section 3.04.01 provided: “A notary 
must subordinate his personal interest to that of his 
client.” Section 3.03.04 provided that a notary may 
not cease to act for the account of a client unless he 
has “sound and reasonable grounds”, such as “the 
fact that the notary is in a situation of conflict of 
interest”. These provisions of the Code are restated 
and, in some cases, expanded upon, in the new Code 
of ethics of notaries, O.C. 921-2002, (2002) 134 
O.G. II, 4561. For instance, s. 30 of the new Code 
provides that no notary may be in a situation of con-
flict of interest, and defines a situation of conflict 
of interest as “where the interests are such that [the 
notary] may be inclined to give preference to some 
of them, or his judgment or loyalty may be unfa-
vourably affected”.

 The requirement of impartiality governs the duty 
of notaries to advise their clients and the parties to 
acts they prepare. As Roy explains: [TRANSLATION] 
“[n]otaries maintain their impartiality by inform-
ing each party to the act of the scope of the rights 
and obligations that may result from it”: A. Roy, 
Déontologie et procédure notariales (2002), at p. 16. 
This duty to advise was found in Code s. 3.02.04, 
and is now declared in s. 11 of the Notaries Act, but 
it found its earliest expression in Quebec law in the 

l’autorité publique et en assurer la date ». L’alinéa 
15b) dispose que l’un des « principaux devoirs d’un 
notaire » est « d’observer, dans l’exercice de sa pro-
fession, les règles de la probité et de l’impartialité la 
plus scrupuleuse ». La Loi sur le notariat a depuis 
été abrogée et remplacée en grande partie par la Loi 
sur le notariat, L.R.Q., ch. N-3. Cependant, les art. 
10 et 11 de la nouvelle loi reprennent respective-
ment la qualité de conseiller juridique et d’officier 
public qu’ont les notaires ainsi que le devoir d’im-
partialité auquel ils sont soumis.

 Le Code de déontologie des notaires, R.R.Q. 
1981, ch. N-2, r. 3 (le « Code »), complétait la Loi 
sur le notariat. Le Code a depuis été abrogé et rem-
placé, mais il était en vigueur à l’époque où ont eu 
lieu les événements en cause dans le présent pour-
voi. Le Code affirmait à plusieurs endroits l’exi-
gence d’impartialité à laquelle le notaire était tenu. 
L’article 3.01.05 prévoyait que le notaire devait agir 
comme conseiller « désintéressé, franc et honnête » 
de ses clients ou des parties à un acte. L’article 
3.04.01 était ainsi libellé : « Le notaire doit subor-
donner son intérêt personnel à celui de son client. » 
Conformément à l’art. 3.03.04, le notaire ne peut 
cesser d’agir pour le compte d’un client sauf pour un 
« motif juste et raisonnable », comme « le fait que le 
notaire soit en situation de conflit d’intérêts ». Ces 
dispositions du Code sont reprises et parfois élargies 
par le nouveau Code de déontologie des notaires, 
D. 921-2002, (2002) 134 G.O. II, 5969. Par exem-
ple, l’art. 30 du nouveau Code dispose que le notaire 
ne peut être en situation de conflits d’intérêts et qu’il 
y a conflits d’intérêts « lorsque les intérêts sont tels 
[que le notaire] peut être porté à préférer certains 
d’entre eux et que son jugement ou sa loyauté peu-
vent être défavorablement affectés ».

 L’exigence d’impartialité sous-tend le devoir 
qu’ont les notaires de conseiller leurs clients et les 
parties aux actes qu’ils préparent. Comme l’expli-
que le professeur Roy, « [l]e notaire est impartial 
lorsqu’il informe chacune des parties à l’acte de 
la portée des droits et des obligations susceptibles 
d’en résulter » : A. Roy, Déontologie et procédure 
notariales (2002), p. 16. Ce devoir de conseil, qui 
se trouvait à l’art. 3.02.04 du Code, est aujourd’hui 
consacré par l’art. 11 de la Loi sur le notariat, mais 
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judgment of this Court in Ayotte v. Boucher (1883), 
9 S.C.R. 460. Mr. Ayotte fraudulently procured 
the signature by Dr. Boucher’s children of a deed 
that made them responsible for their dead father’s 
debts. The deed was drawn up by a notary who, 
having prepared it, refused to receive it because he 
believed that Dr. Boucher’s children would not sign 
it if they knew its true effect. Mr. Ayotte therefore 
sent for another notary. This second notary passed 
and executed the deed without giving Dr. Boucher’s 
children any explanation of its legal effect. This 
Court annulled the deed and held that it is the duty 
of a notary to advise his clients of the legal con-
sequences of their acts. Both notaries, Fournier J. 
explained, at p. 476, acted unlawfully,

[TRANSLATION] but the more blameworthy of the two is 
without doubt the one who, knowing perfectly well that 
the Appellant intended to commit an act of fraud, said 
and did nothing to stop him. In executing this deed drawn 
up in advance, the other notary could claim that he was 
under the impression that the parties had thoroughly dis-
cussed everything before he arrived. This apparently well 
documented explanation would clear him of any involve-
ment in the fraud committed by the Appellant, but he 
nevertheless breached his professional duties by failing 
to ascertain for himself the nature of the agreements he 
was to authenticate. If a notary’s duties were understood 
and practised in this manner, the profession would be a 
dangerous institution rather than one that is judge-like 
and so useful for society in general.

 Abuses of notarial power such as this are not, 
sadly, a thing of the past. For this reason, the 
Chambre (like all professional bodies in Quebec) 
is required by the Professional Code to establish an 
indemnity fund. The purpose of this fund, and indeed 
the purpose of the Professional Code more gener-
ally, is the protection of the public: Comité adminis-
tratif de l’Ordre des comptables agréés du Québec 
v. Schwarz, [2001] R.J.Q. 920 (C.A.), at paras. 112 
and 117-18, per Fish J.A. (dissenting); Hinkova v. 
Ordre des pharmaciens du Québec, [2000] Q.J. No. 
1445 (QL) (C.A.). The need for such a fund arises 
in part from the limits of professional liability insur-
ance. Such insurance may protect professionals 
and their clients from the consequences of profes-
sional mistake, inadvertence and negligence, but 

sa première formulation en droit québécois remonte 
à l’arrêt Ayotte c. Boucher (1883), 9 R.C.S. 460. 
Usant de manœuvres frauduleuses, M. Ayotte a pu 
amener les enfants de feu le Dr Boucher à signer 
un acte qui les rendait responsables des dettes de 
leur père. L’acte a été rédigé par un notaire qui, 
après l’avoir préparé, a refusé de le recevoir parce 
qu’il estimait que les enfants du Dr Boucher refu-
seraient de le signer s’ils en connaissaient la portée 
réelle. M. Ayotte a donc fait appel à un autre notaire. 
Ce second notaire a reçu l’acte sans expliquer aux 
enfants du Dr Boucher les conséquences juridiques 
qui en découlaient. La Cour a annulé l’acte et statué 
qu’il incombait au notaire de conseiller ses clients 
à propos des conséquences juridiques découlant de 
leurs actes. Les deux notaires ont agi contre la loi, 
explique le juge Fournier (p. 476) :

. . . mais le plus coupable est sans doute celui qui, 
connaissant parfaitement les intentions de l’Appelant 
de commettre un acte de dol, n’a rien dit ni rien fait 
pour l’empêcher. L’autre, en exécutant cet acte préparé 
d’avance, peut prétendre qu’il était sous l’impression que 
les parties s’étaient complètement expliquées avant son 
arrivée. Cette explication qui paraît assez bien prouvée 
peut servir à l’excuser de participation à la fraude com-
mise par l’Appelant; mais il n’en a pas moins manqué 
à son devoir professionnel en ne s’assurant pas par lui-
même de la nature des conventions auxquelles il devait 
donner la sanction de l’authenticité. Les devoirs du 
notaire ainsi compris et pratiqués en feraient une institu-
tion dangereuse au lieu de cette sorte de magistrature si 
utile à la société en général.

 De telles situations d’abus de pouvoir par des 
notaires ne sont malheureusement pas que chose du 
passé. C’est pourquoi en vertu du Code des profes-
sions, la Chambre (comme tout ordre professionnel 
au Québec) est tenue d’établir un fonds d’indem-
nisation. L’établissement de ce fonds, et d’ailleurs 
le Code des professions dans son ensemble, vise à 
assurer la protection du public : Comité adminis-
tratif de l’Ordre des comptables agréés du Québec 
c. Schwarz, [2001] R.J.Q. 920 (C.A.), par. 112 et 
117-118, le juge Fish (dissident); Hinkova c. Ordre 
des pharmaciens du Québec, [2000] J.Q. no 1445 
(QL) (C.A.). La nécessité d’établir ce fonds s’ex-
plique notamment par les limites de l’assurance-
responsabilité professionnelle. Grâce à une telle 
assurance, les professionnels et leurs clients peuvent 

17

20
04

 S
C

C
 1

 (
C

an
LI

I)



16 GIGUÈRE v. CHAMBRE DES NOTAIRES DU QUÉBEC  Gonthier J. [2004] 1 S.C.R. 17GIGUÈRE c. CHAMBRE DES NOTAIRES DU QUÉBEC  Le juge Gonthier[2004] 1 R.C.S.

generally does not cover intentional acts of miscon-
duct. In this sense, statutory indemnity funds pick up 
where private insurance leaves off. This is not to say 
that malice or fraud are necessary preconditions of 
reimbursement from the indemnity fund. However, 
where such factors are present, professional liabil-
ity insurance will generally be of no assistance. The 
only recourses left to victims in such cases will be 
lawsuits against the notary himself (who may be 
bankrupt or missing) and claims against the indem-
nity fund.

 As I have noted, the notarial indemnity fund 
was established by the Regulation, s. 2.01 of which 
reads:

The Bureau shall establish an indemnity fund to be used 
to reimburse the sums of money or other securities used 
by a notary for purposes other than those for which they 
had been delivered to him in the practice of his profes-
sion.

This provision is notably similar to s. 4.02.01(b) of 
the Code, which described as “derogatory to the dig-
nity of the profession” an act of “misappropriating 
or using for purposes other than those authorized by 
the client the monies or securities entrusted to the 
notary in the practice of his profession”. In my view, 
these two provisions must be read together. Section 
4.02.01(b) of the Code establishes the ethical norm. 
Section 2.01 of the Regulation establishes the fund 
out of which violations of the ethical norm are rem-
edied. The two provisions operate in tandem. See 
Schwarz, supra, at para. 92.

B. The Administrative Committee’s Decision

 I have noted that the Administrative Committee 
adopted the decision of the Indemnity Committee 
not to indemnify the succession in respect of Mrs. 
Hamel’s home. This decision was pronounced in 
two stages.

 First, on May 3, 1996, the Administrative 
Committee made the following declaration:

être à l’abri des conséquences découlant de l’erreur, 
de l’inadvertance et de la négligence profession-
nelles, mais non en général des actes intentionnels 
d’inconduite. En ce sens, le fonds d’indemnisation 
prévu par la loi paie ce que l’assurance privée ne 
couvre pas. Cela ne revient pas à faire de la mal-
veillance ou de la fraude une condition préalable au 
remboursement à même le fonds d’indemnisation. 
Cependant, en présence de tels facteurs, l’assurance-
responsabilité professionnelle ne sera généralement 
d’aucun secours. Les victimes n’auront alors d’autre 
recours que d’intenter des poursuites contre le 
notaire lui-même (qui peut avoir déclaré faillite ou 
qu’on ne peut retracer) et de réclamer le versement 
d’une indemnité à même le fonds d’indemnisation.

 Comme je l’ai souligné, l’établissement du fonds 
d’indemnisation des notaires se fonde sur l’art. 2.01 
du règlement, ainsi libellé : 

Le Bureau établit un fonds d’indemnisation devant servir 
à rembourser les sommes d’argent ou autres valeurs uti-
lisées par un notaire à d’autres fins que celles pour les-
quelles elles lui avaient été remises dans l’exercice de sa 
profession.

Cette disposition rejoint l’al. 4.02.01b) du Code, 
qui stipule que « sont dérogatoires à la dignité de 
la profession » les actes comportant « le détourne-
ment ou l’emploi pour des fins autres que celles 
indiquées par le client de deniers ou valeurs confiés 
au notaire dans l’exercice de sa profession ». À mon 
sens, ces deux dispositions doivent être interprétées 
ensemble. L’alinéa 4.02.01b) du Code pose la règle 
déontologique. L’article 2.01 du règlement prévoit 
l’établissement d’un fonds permettant d’accorder 
réparation en cas de manquement à la règle déonto-
logique. Les deux dispositions s’appliquent ensem-
ble. Voir Schwarz, précité, par. 92. 

B. La décision du Comité administratif 

 Comme je le signale, le Comité administratif a 
entériné la décision du Comité d’indemnisation de 
ne pas indemniser la succession au titre de la maison 
de Mme Hamel. Cette décision a été rendue en deux 
étapes.

 Tout d’abord, le 3 mai 1996, le Comité adminis-
tratif a déclaré :
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[TRANSLATION] THAT the Administrative Committee 
note the recommendation that there be partial refusal of 
this claim for $900,000.00 representing the value of the 
property sold by Marie-Rose Hamel to Nolan Filiatrault, 
which sale was annulled pursuant to a judgment rendered 
by the Honourable Herbert Marx J.S.C. on December 4, 
1995, since Nolan Filiatrault, whatever the nature of any 
actions he may have taken, in relation to the property 
concerned, was not acting in the practice of his profes-
sion within the meaning of the Regulation respecting the 
indemnity fund.

Following this pronouncement, Mr. Giguère 
applied for judicial review of the Administrative 
Committee’s decision.

 Next, on December 13, 1996, the Administrative 
Committee made a second declaration, which read 
in part as follows:

[TRANSLATION] WHEREAS Nolan Filiatrault was not 
acting “in the practice of his profession” within the 
meaning of the Regulation respecting the indemnity fund 
of the Chambre des notaires du Québec;

. . .

WHEREAS the property was not, in any way, “deliv-
ered” to Nolan Filiatrault “in the practice of his profes-
sion” within the meaning of the Regulation respecting the 
indemnity fund of the Chambre des notaires du Québec;

WHEREAS the property was not “used” by Nolan 
Filiatrault “for purposes other than those for which [it] 
had been delivered to him” within the meaning of the 
Regulation respecting the indemnity fund of the Chambre 
des notaires du Québec;

WHEREAS the Indemnity Fund Committee, in its rec-
ommendation, and the Administrative Committee took 
into account that witnesses could have been called to 
testify to what is alleged in Jean-Paul Giguère’s appli-
cation for mandamus, evocation and judicial review of 
November 1, 1996 and, in particular, the allegations 
made at paragraphs 10, 28, 31 and 42(1) through (5) of 
that application;

Upon motion duly made and seconded, IT IS HEREBY 
UNANIMOUSLY RESOLVED:

THAT the Administrative Committee ratify the rec-
ommendation of the Indemnity Fund Committee and 
consequently refuse the claim for the sum of $900,000 
representing the value of the property sold by Marie-Rose 
Hamel to Nolan Filiatrault, that sale having been annulled 

QUE le Comité administratif prenne acte de la recom-
mandation à l’effet que soit refusée partiellement cette 
réclamation pour la somme de 900 000,00 $ représentant 
la valeur de l’immeuble ayant fait l’objet de la vente 
par Marie-Rose Hamel à Nolan Filiatrault et annulée 
aux termes du jugement rendu par l’Honorable Herbert 
Marx, J.C.S., le 4 décembre 1995, étant donné que Nolan 
Filiatrault, quelle que soit la nature des gestes qu’il ait pu 
poser, relativement à l’immeuble concerné, n’agissait pas 
dans l’exercice de sa profession au sens des termes du 
Règlement sur le fonds d’indemnisation;

M. Giguère a sollicité la révision judiciaire de la 
décision du Comité administratif.

 Par la suite, le 13 décembre 1996, le Comité 
administratif émet une deuxième déclaration rédi-
gée notamment en ces termes : 

CONSIDÉRANT QUE monsieur Nolan Filiatrault 
n’était pas dans « l’exercice de sa profession » au sens où 
ces mots sont utilisés dans le Règlement sur le fonds d’in-
demnisation de la Chambre des notaires du Québec; 

. . .

CONSIDÉRANT QUE cet immeuble n’a, de toute façon, 
pas été « remis » à monsieur Nolan Filiatrault « dans 
l’exercice de sa profession » au sens où ces mots sont 
employés dans le Règlement sur le fonds d’indemnisation 
de la Chambre des notaires du Québec; 

CONSIDÉRANT QUE monsieur Nolan Filiatrault n’a 
pas « utilisé à d’autres fins » cet immeuble au sens où ces 
mots sont employés dans le Règlement sur le fonds d’in-
demnisation de la Chambre des notaires du Québec; 

CONSIDÉRANT QU’il a été pris en considération par 
le Comité du fonds d’indemnisation dans sa recomman-
dation et par le Comité administratif que des témoins 
auraient pu venir témoigner de ce qui est allégué dans la 
requête en mandamus, en évocation et en révision judi-
ciaire de monsieur Jean-Paul Giguère du 1er novembre 
1996 et, en particulier, de ce qui est allégué aux paragra-
phes 10, 28, 31 et 42(1) à (5) de cette requête;

Sur proposition dûment appuyée, IL EST RÉSOLU À 
L’UNANIMITÉ :

QUE le Comité administratif entérine la recommandation 
du Comité du fonds d’indemnisation et en conséquence 
que soit refusée cette réclamation pour la somme de 
900 000 $ représentant la valeur de l’immeuble ayant 
fait l’objet de la vente par madame Marie-Rose Hamel 
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pursuant to a judgment rendered by the Honourable 
Herbert Marx J.S.C. on December 4, 1995.

 The reference to Mr. Giguère’s judicial review 
application is illuminating. The passages referred 
to by the Administrative Committee indicate that 
Mr. Giguère was prepared to prove to the Indemnity 
Committee, by way of witness testimony, several 
matters concerning Mrs. Hamel’s mental compe-
tence and Mr. Filiatrault’s professional conduct. In 
particular, Mr. Giguère was prepared to prove: that 
Mrs. Hamel, in signing the deed of sale, relied on 
her notary in his role as an impartial legal counsel; 
that a syndic of the Chambre des notaires had in 
his possession an authorization from Mrs. Hamel, 
dating from 1983, which he had failed to disclose 
and which had convinced him that the Hamel-
Filiatrault transaction was outside of the scope of 
Mr. Filiatrault’s notarial practice; that Mrs. Hamel 
had been notoriously mentally incompetent since at 
least 1975; and that Mrs. Hamel had absolute confi-
dence in her notary. The Administrative Committee’s 
decision makes clear that it considered the availabil-
ity of this evidence in arriving at its conclusion. Yet 
it nevertheless refused the succession’s claim.

 The Administrative Committee’s decision to 
refuse the succession’s claim turned on its view that 
Mr. Filiatrault was not in the exercise of his profes-
sion when he advised and acted for Mrs. Hamel on 
the sale of her home. In the words of the Indemnity 
Committee (which were substantially repeated by 
the Administrative Committee in its decision of 
May 3, 1996), [TRANSLATION] “whatever the nature 
of any actions he may have taken in relation to that 
property, Nolan Filiatrault was acting in his personal 
capacity and not in the practice of his profession”: 
minutes of the review meeting of the Indemnity 
Committee held at the head office of the Chambre 
des notaires du Québec, April 3-4, 1996; see also 
minutes of the 57th meeting of the Administrative 
Committee, May 3, 1996. The supposedly personal 
nature of Mr. Filiatrault’s act demands scrutiny.

à monsieur Nolan Filiatrault laquelle vente a été annulée 
aux termes d’un jugement rendu par l’Honorable Herbert 
Marx J.C.S. le 4 décembre 1995.

 La référence à la demande de révision judi-
ciaire déposée par M. Giguère est révélatrice. Les 
extraits auxquels renvoie le Comité administratif 
indiquent que M. Giguère était disposé à prouver 
devant le Comité d’indemnisation, par déposition 
des témoins, plusieurs aspects liés aux aptitudes 
mentales de Mme Hamel et à la conduite pro-
fessionnelle de Me Filiatrault. M. Giguère était 
tout particulièrement prêt à démontrer : que Mme 
Hamel a signé l’acte de vente en s’en remettant 
à son notaire en sa qualité de conseiller juridique 
impartial; qu’un syndic de la Chambre des notai-
res avait en sa possession une autorisation de Mme 
Hamel datant de 1983 qu’il avait omis de divulguer 
et qui l’avait convaincu que la transaction Hamel-
Filiatrault ne relevait pas de la pratique notariale 
de Me Filiatrault; qu’il est notoire que Mme Hamel 
souffrait d’incapacité mentale depuis au moins 
1975; que Mme Hamel avait une confiance absolue 
en son notaire. Il ressort de la décision du Comité 
administratif que celui-ci a tenu compte de la dis-
ponibilité de cette preuve en arrivant à sa conclu-
sion. Il a néanmoins rejeté la réclamation de la suc-
cession.

 Le refus du Comité administratif de faire droit à la 
réclamation de la succession reposait sur sa percep-
tion que Me Filiatrault n’agissait pas dans l’exercice 
de sa profession lorsqu’il a conseillé Mme Hamel et 
agi pour son compte relativement à la vente de sa 
maison. Selon les propos du Comité d’indemnisa-
tion (qu’a essentiellement repris le Comité adminis-
tratif dans sa décision du 3 mai 1996), « quelle que 
soit la nature des gestes qu’il ait pu poser relative-
ment à cet immeuble, Nolan Filiatrault les a posés 
en sa qualité personnelle et non pas dans le cadre 
de l’exercice de sa profession » : procès-verbal de 
la réunion d’étude du Comité du fonds d’indemnisa-
tion tenue au siège social de la Chambre des notai-
res du Québec, 3-4 avril 1996; voir également le 
procès-verbal de la 57e réunion du Comité adminis-
tratif, 3 mai 1996. La nature censément personnelle 
de l’acte posé par Me Filiatrault appelle un examen 
approfondi.
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 One must first consider the nature of Mr. 
Filiatrault’s relationship with Mrs. Hamel. For all 
his false pretences of friendship, Mr. Filiatrault was 
above all her legal adviser, as that term was used in 
s. 4(3) of the Notarial Act and is now used in s. 10 of 
the Notaries Act. She herself clearly viewed him as 
her legal adviser. She had long taken Mr. Filiatrault’s 
advice on legal matters, just as she had taken his 
father’s advice many years before. She pointedly 
described him as [TRANSLATION] “a lawyer”. Most 
importantly, she accepted his legal advice when 
she signed the deed of sale by which she unwit-
tingly transferred her home to him. I note that the 
deed of sale bore Mr. Filiatrault’s official signature 
in the form required by s. 4(1) of the Notarial Act: 
the words “Me Nolan Filiatrault, notaire” appeared 
beneath the signature line. I note also that the 
Administrative Committee itself acknowledged, in 
its decision of December 13, 1996, that Mr. Giguère 
was prepared to prove the professional nature of the 
Hamel-Filiatrault relationship.

 The professional, rather than personal, nature 
of the relationship is not only true as a matter of 
fact but required as a matter of law. I have already 
noted the statutory and ethical responsibilities of 
notaries to advise their clients impartially. Mr. 
Filiatrault’s professional duty impartially to advise 
Mrs. Hamel was engaged by this transaction. In 
Fortin v. Chrétien, [2001] 2 S.C.R. 500, 2001 SCC 
45, I had occasion to comment on the other branch 
of the Quebec legal profession, namely advocates. I 
said (at para. 17): “As persons in whom public trust 
is invested, advocates play a very special role in the 
community when they perform . . . acts reserved to 
them”. The same is true of the role of notaries in the 
performance of acts reserved to them. It should go 
without saying that this role is a professional not a 
personal one. Personal transactions between legal 
professionals and their clients are not to be encour-
aged. If they occur, these transactions must be con-
ducted with great caution by lawyers and notaries 
in order to avoid conflicts between their obligations 
arising from the position of trust they hold with their 
clients and their personal interests. The principles 

 Il convient tout d’abord de se pencher sur la 
nature de la relation de Me Filiatrault avec Mme 
Hamel. Même s’il feignait d’entretenir des liens 
d’amitié avec elle, il était avant tout son con-
seiller juridique au sens du par. 4(3) de la Loi sur 
le notariat (N-2) et, aujourd’hui, de l’art. 10 de la 
Loi sur le notariat (N-3). Elle-même le considé-
rait clairement comme son conseiller juridique. 
Elle a longtemps suivi les conseils juridiques de 
Me Filiatrault, tout comme elle avait suivi ceux du 
père de celui-ci bien des années auparavant. Elle 
l’a expressément qualifié d’« homme de loi ». Fait 
encore plus important, elle a accepté son conseil 
juridique lorsqu’elle a signé l’acte de vente par 
lequel elle lui cédait, sans le savoir, sa maison. Je 
remarque que l’acte de vente porte la signature offi-
cielle de Me Filiatrault en la forme requise par le 
par. 4(1) de la Loi sur le notariat : la mention « Me 
Nolan Filiatrault, notaire » apparaît sous la ligne 
réservée à la signature. Je constate également que, 
dans sa décision du 13 décembre 1996, le Comité 
administratif a lui-même reconnu que M. Giguère 
était disposé à établir la nature professionnelle de 
la relation Hamel-Filiatrault.

 La nature professionnelle plutôt que personnelle 
de la relation ressort non seulement des faits, mais 
de la loi elle-même. J’ai déjà fait état des respon-
sabilités légales et déontologiques qui incombent 
aux notaires de conseiller leurs clients de manière 
impartiale. Par cette transaction, l’obligation profes-
sionnelle de Me Filiatrault de conseiller Mme Hamel 
avec impartialité a été engagée. Dans Fortin c. 
Chrétien, [2001] 2 R.C.S. 500, 2001 CSC 45, j’ai eu 
l’occasion de formuler des commentaires sur l’autre 
branche de la profession juridique au Québec, soit 
les avocats (par. 17) : « En tant que dépositaire de la 
confiance du public, l’avocat joue un rôle très parti-
culier au sein de la collectivité lorsqu’il exerce [les] 
actes réservés ». Il en va de même des notaires qui 
exercent des actes réservés. Le fait qu’il s’agisse 
d’un rôle professionnel et non personnel devrait 
aller de soi. Les transactions personnelles entre les 
membres de la profession juridique et leurs clients 
ne peuvent être encouragées. Si elles se produi-
sent, les avocats ou les notaires doivent les traiter 
avec une extrême prudence afin d’éviter des conflits 
entre les obligations qui naissent de la relation de 
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established by the Canadian Bar Association are 
instructive:

(a) The lawyer should not enter into a business transac-
tion with the client or knowingly give to or acquire from 
the client an ownership, security or other pecuniary inter-
est unless:

(i) the transaction is a fair and reasonable one and its 
terms are fully disclosed to the client in writing 
in a manner that is reasonably understood by the 
client;

(ii) the client is given a reasonable opportunity to 
seek independent legal advice about the transac-
tion, the onus being on the lawyer to prove that 
the client’s interests were protected by such inde-
pendent advice; and

(iii) the client consents in writing to the transaction.

(b) The lawyer shall not enter into or continue a business 
transaction with the client if:

(i) the client expects or might reasonably be assumed 
to expect that the lawyer is protecting the client’s 
interests;

(ii) there is a significant risk that the interests of the 
lawyer and the client may differ.

(Canadian Bar Association, Code of Professional 
Conduct, c. VI) 

While the CBA’s Code of Professional Conduct is 
not directly applicable to all notaries in Quebec, 
the principles enunciated here should nevertheless 
be borne in mind whenever a notary contemplates a 
business transaction with his client.

 The fact that the transaction in question took 
the form of private writing must not obscure the 
issue. It has sometimes been suggested that a notary 
who proceeds by private writing, rather than by an 
authentic act, no longer acts in a professional capac-
ity and is therefore not under the usual duty to give 
advice. Thus a note in the September 1911 volume 
of La Revue du Notariat explained:

 [TRANSLATION] The case law is consistent in confirm-
ing that even if a notary, in the capacity of an adviser, 

confiance avec leurs clients et leurs intérêts per-
sonnels. Les principes établis par l’Association du 
Barreau canadien nous éclairent à cet égard :

(a)  L’avocat ne doit conclure aucune transaction d’affai-
res avec son client ou sciemment acquérir un droit de pro-
priété, des valeurs ou tout autre intérêt pécuniaire d’un 
client, à moins que :

(i) la transaction ne soit honnête et raisonnable et 
que les termes de cette transaction ne soient 
complètement exposés au client par écrit, d’une 
manière que le client puisse raisonnablement 
comprendre; 

(ii) le client n’ait eu une occasion raisonnable de 
demander un conseil juridique indépendant sur la 
transaction, l’avocat ayant le fardeau de prouver 
que les intérêts du client furent protégés par un tel 
avis indépendant; et que

(iii) le client ne consente par écrit à la transaction.

(b) L’avocat ne doit pas conclure ni poursuivre une tran-
saction d’affaires avec un client, si :

(i) le client s’attend à ce que l’avocat protège ses 
intérêts ou peut raisonnablement le présumer;

(ii) il y a un risque important que les intérêts de 
l’avocat et ceux du client puissent diverger.

(Association du Barreau canadien, Code de déonto-
logie professionnelle, ch. VI)

Bien que le Code de déontologie professionnelle de 
l’ABC ne s’applique pas directement à l’ensemble 
des notaires du Québec, il n’en reste pas moins que 
le notaire qui envisage de conclure une transaction 
d’affaires avec son client devrait garder à l’esprit les 
principes qui y sont énoncés.

 Le fait que la transaction en question est effec-
tuée sous forme d’acte sous seing privé ne doit pas 
faire perdre de vue la question en litige. On dit par-
fois que le notaire qui procède par acte sous seing 
privé, plutôt que par acte authentique, n’agit plus en 
sa qualité professionnelle et n’est donc pas assujetti 
à l’obligation de conseil qui lui incombe habituel-
lement. Ainsi peut-on lire dans une note tirée de La 
Revue du Notariat de septembre 1911 :

 D’après la jurisprudence constante, l’acte sous seing 
privé conserve strictement son caractère, alors même 
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qu’il est établi que le notaire a pu, à titre de conseil, parti-
ciper à sa rédaction. Il n’agit plus là comme notaire, mais 
comme simple conseil ou mandataire des parties, et l’acte 
n’en acquiert pas pour cela ni le caractère, ni la valeur, ni 
les effets d’un acte authentique. De même que l’hono-
raire de l’acte notarié n’est pas dû pour sa rédaction, de 
même aucune responsabilité n’est encourue par le notaire 
tant pour la forme que pour le fond de l’acte. Et les effets 
au point de vue juridique en sont et restent ceux prévus 
par la loi pour les actes sous seing privé.

(Anonyme, « Rôle du notaire dans l’acte sous seing 
privé » (1911), 14 R. du N. 56) Certes, je conviens 
que le simple fait pour un notaire de rédiger un 
acte sous seing privé n’en fait pas pour autant un 
acte authentique au sens du Code civil. Mais je 
ne peux me rallier à la proposition qu’un notaire 
peut se soustraire à toute responsabilité profession-
nelle par le simple fait de choisir une forme d’acte 
plutôt qu’une autre. En effet, son devoir de conseil 
désintéressé demeure entier dans ces circonstan-
ces, sans égard à la forme de l’acte intervenu. Cette 
conclusion découle du principe qui sous-tend l’ar-
rêt Ayotte c. Boucher, précité. Elle est également 
conforme à la doctrine, comme le démontre le pro-
fesseur Marquis : P.-Y. Marquis, La responsabilité 
civile du notaire (1999), p. 168-169. J’estime irré-
futable sa conclusion sur ce point :

 Nous ne croyons pas qu’en principe le devoir notarial 
de conseil doive être rattaché exclusivement à une forme 
externe de l’acte plutôt qu’à une autre [. . .] Cette obliga-
tion d’information est partie intégrante de la profession. 
On ne saurait vraisemblablement l’écarter nécessaire-
ment d’une façon aussi aisée.

 Nous pensons aussi que même si le notaire, de son 
propre choix ou à la demande d’un client, préfère utiliser 
l’acte sous seing privé au lieu de l’acte authentique, il 
n’est pas inévitablement et automatiquement pour autant 
déchargé de son obligation de conseil. [. . .] [T]out 
devra s’analyser en fonction des particularités de chaque 
espèce, de l’importance de la contribution du notaire à la 
rédaction de l’acte et du degré de confiance que le client 
aura réellement manifesté envers le praticien. 

Bref, le fait que cette transaction ait pris la forme 
d’un acte sous seing privé ne lui confère aucune-
ment la qualité d’acte personnel, plutôt que celle 
d’acte posé par Me Filiatrault dans l’exercice de 
sa profession. À l’égard de cette transaction et de 

takes part in the drafting of a private writing, this in 
no way changes the essential character of the writing. 
The notary is no longer acting in his or her professional 
capacity, but rather as a mere adviser or agent of the par-
ties; consequently, the act does not take on the character, 
status or effects of an authentic act. The fee for a notarial 
deed is not charged for drawing up the writing, and the 
notary assumes no responsibility for the form or sub-
stance of the writing. From a legal standpoint, the effects 
of the document are and remain those of a private writ-
ing.

(Anonymous, “Rôle du notaire dans l’acte sous 
seing privé” (1911), 14 R. du N. 56) I agree, of 
course, that the mere fact that a notary has drawn 
up the private writing does not render it an authentic 
act for the purposes of the Civil Code. But I cannot 
agree with the assertion that a notary may evade all 
professional responsibility simply by electing one 
form of writing over another. Indeed, the duty of 
an independent legal advisor remains the same in 
these circumstances regardless of the form of the 
writing. This conclusion follows from the prin-
ciple animating this Court’s decision in Ayotte v. 
Boucher, supra. It is also consistent with the doc-
trine, as Professor Marquis has demonstrated: P.-Y. 
Marquis, La responsabilité civile du notaire (1999), 
at pp. 168-69. I consider his conclusion on this point 
irrefutable:

 [TRANSLATION] We do not believe that, in principle, 
the notary’s duty to act as legal adviser should be associ-
ated exclusively with the particular form an act takes. . . . 
This informational obligation is an integral part of the 
profession. In all likelihood it cannot necessarily be set 
aside so easily.

 We are also of the opinion that even if a notary, of his 
or her own accord or at a client’s request, prefers to use 
a private writing instead of an authentic act, the notary is 
not thereby inevitably and automatically relieved of the 
duty to advise . . . We must instead take into account the 
specific circumstances of each case, the importance of 
the notary’s contribution to the drafting of the act and the 
degree of trust that the client demonstrably placed in the 
notary.

In short, the fact that this transaction occurred by 
private writing does not in any sense render it a per-
sonal act rather than an act done by Mr. Filiatrault 
in the exercise of his profession. In this transaction 
as in all others, Mr. Filiatrault had a professional 
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duty impartially to advise his client. To think oth-
erwise is not only mistaken. It is a serious misun-
derstanding of notaries’ duties as described in the 
Notarial Act, the doctrine, and the jurisprudence.

 Any characterization of the Hamel-Filiatrault 
transaction as personal rather than professional 
must also be considered in the light of the purposes 
of the indemnity fund. As I have explained, one of 
those purposes is to protect clients from misdeeds 
by notaries that, due to their intentional nature, will 
not be covered by professional liability insurance. 
The case at bar is a perfect example: the Indemnity 
Committee acknowledged the unrefuted evidence 
of Mr. Filiatrault’s numerous false representations 
to Mrs. Hamel. Yet by characterizing the transac-
tion as personal, the two Committees took Mr. 
Filiatrault’s fraud outside the scope of the fund, thus 
revoking the very protection the fund is intended to 
give. This decision opens a gap between notaries’ 
ethical obligations, as set out in s. 4.02.01(b) of 
the Code, and the remedy for breach of those obli-
gations, which is supposed to be provided, in the 
last resort, by the indemnity fund. Not only is Mrs. 
Hamel left unprotected, but the purpose of the fund 
itself is frustrated.

 To conclude, the transaction by which Mrs. 
Hamel unwittingly sold her home to her notary for 
the derisory sum of $1 cannot in any sense be rea-
sonably characterized as personal rather than pro-
fessional. In accepting the Indemnity Committee’s 
conclusion that Mr. Filiatrault’s acts were personal 
rather than professional, and were therefore beyond 
the scope of the indemnity fund, the Administrative 
Committee made a fundamental error. One might 
object that it is a legal error and is shielded by the 
privative clause in Regulation s. 4.03. But it is so 
gross an error, predicated on such a basic misun-
derstanding of the professional responsibilities of 
notaries in Quebec law, the relationship between 

toutes les autres, Me Filiatrault avait l’obligation 
professionnelle de conseiller sa cliente en toute 
impartialité. Penser autrement revient non seule-
ment à faire fausse route, mais traduit du même 
coup une grave méconnaissance des devoirs pro-
pres aux notaires tels qu’ils sont énoncés dans 
la Loi sur le notariat, la doctrine et la jurispru-
dence.

 Toute caractérisation de la transaction Hamel-
Filiatrault comme étant de nature personnelle plutôt 
que professionnelle doit également tenir compte de 
la finalité du fonds d’indemnisation. Comme je l’ai 
expliqué, ce fonds vise notamment à protéger les 
clients de notaires ayant commis des méfaits qui 
ne sont pas couverts par l’assurance-responsabilité 
professionnelle en raison de leur caractère inten-
tionnel. Le présent pourvoi en est un parfait exem-
ple : le Comité d’indemnisation a admis la preuve 
irréfutée des nombreuses fausses représentations 
que Me Filiatrault a faites à Mme Hamel. Toutefois, 
en qualifiant la transaction de personnelle, les deux 
comités ont situé la fraude de Me Filiatrault hors du 
champ d’application du fonds, niant ainsi la protec-
tion même que le fonds vise à conférer. Cette déci-
sion crée une rupture entre les obligations déonto-
logiques des notaires, prévues à l’al. 4.02.01b) du 
Code, et la réparation pour violation de ces obliga-
tions que le fonds d’indemnisation est censé four-
nir en dernier ressort. Non seulement Mme Hamel 
est-elle laissée sans protection aucune, mais on se 
trouve également à faire échec à l’objet même du 
fonds.

 En conclusion, on ne peut en aucune manière 
raisonnablement qualifier de personnelle plutôt 
que de professionnelle la transaction par laquelle 
Mme Hamel a, sans le savoir, vendu sa maison à 
son notaire pour la somme dérisoire de un dollar. 
Le Comité administratif a commis une erreur fon-
damentale en acceptant la conclusion du Comité 
d’indemnisation selon laquelle les actes posés par 
Me Filiatrault étaient de nature personnelle plutôt 
que professionnelle et qu’ils se situaient, de ce 
fait, hors du champ d’application du fonds d’in-
demnisation. On pourrait faire valoir en contre-
partie qu’il s’agit d’une erreur de droit bénéficiant 
de la protection de la clause privative contenue à 
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l’art. 4.03 du règlement. Mais la Cour ne saurait 
laisser persister une erreur à ce point grossière, 
fondée sur une méconnaissance aussi fondamentale 
des responsabilités professionnelles des notaires en 
droit québécois, de la relation entre Mme Hamel et 
Me Filiatrault, ainsi que du but de l’établissement 
du fonds d’indemnisation. Il s’agit d’un résultat 
manifestement déraisonnable.

C. Réparation 

 Je suis d’avis d’annuler la décision du Comité 
administratif en raison de son caractère manifeste-
ment déraisonnable. Pour justifier son refus d’in-
demniser la succession, la Chambre n’a invoqué 
que sa conclusion manifestement déraisonnable 
selon laquelle Me Filiatrault agissait en sa qualité 
personnelle lorsqu’il a spolié Mme Hamel. Si le seul 
obstacle à l’indemnisation de la succession se résu-
mait à cela, il est manifeste que la succession doit 
aujourd’hui être indemnisée.

 À l’audition devant la Cour, l’avocat de la 
Chambre a invoqué un nouveau moyen. Au lieu de 
chercher à défendre la décision du Comité admi-
nistratif telle qu’elle a été rendue, il a fait valoir 
qu’aucune indemnité n’est payable à la succes-
sion parce que la maison de Mme Hamel n’est pas 
visée par le règlement. Il ne s’agirait pas, au sens du 
règlement, d’une somme d’argent ou autre valeur. 
Par conséquent, même si elle n’avait pas rendu sa 
décision manifestement déraisonnable, la Chambre 
n’aurait quand même pas pu indemniser la succes-
sion.

 Rien ne permet de penser que la décision du 
Comité administratif (ou d’ailleurs celle du Comité 
d’indemnisation) repose sur cette interprétation res-
trictive de l’expression « autres valeurs » que préco-
nise maintenant l’intimée. Au contraire, il y a tout 
lieu de supposer que la décision a été prise sur le 
seul fondement de la caractérisation déraisonnable 
des actes posés par Me Filiatrault, à savoir qu’ils 
sont personnels plutôt que professionnels, puisqu’il 
s’agit là de l’unique raison que les deux comités ont 
eux-mêmes avancée.

 Quoi qu’il en soit, cet argument fait abstraction 
du jugement rendu le 4 décembre 1995 prononçant 

Mrs. Hamel and Mr. Filiatrault, and the purposes of 
the indemnity fund that this Court cannot permit it 
to stand. It is a patently unreasonable result.

C. Remedy 

 Given the patent unreasonableness of the 
Administrative Committee’s decision, I would 
quash it. The only reason the Chambre gave for not 
indemnifying the succession was its patently unrea-
sonable conclusion that Mr. Filiatrault was acting in 
a personal capacity when he defrauded Mrs. Hamel. 
If that was the only bar to indemnifying the succes-
sion, then it is clear the succession must now be 
indemnified.

 In oral argument before this Court, counsel for 
the Chambre raised a new argument. Instead of 
seeking to defend the Administrative Committee’s 
decision solely on its own terms, he raised a further 
argument to the effect that no indemnity was pay-
able to the succession because Mrs. Hamel’s house 
does not come within the terms of the Regulation. 
It is not, in the words of the Regulation, a sum of 
money or other security. Thus, even if the Chambre 
had not made its patently unreasonable decision, it 
would still not have been able to indemnify the suc-
cession.

 There is no reason to believe that this limited 
understanding of “other security” advanced now by 
the respondent actually informed the Administrative 
Committee’s decision (or, for that matter, the 
Indemnity Committee’s decision). To the contrary, 
there is every reason to presume that the decision 
was taken entirely on the basis of the unreasonable 
characterization of Mr. Filiatrault’s acts as personal 
rather than professional, for that is the only reason 
which the two Committees themselves gave.

 In any case, this submission disregards the judg-
ment of December 4, 1995 annulling the contract of 
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sale between Mr. Filiatrault and Mrs. Hamel. The 
relevant portions of this order are as follows.

[TRANSLATION] FOR THESE REASONS, THE COURT

ANNULS the deed of sale . . . insofar as the parties to 
this case are concerned . . . such that the Plaintiff [Mr. 
Giguère] ès qualités be substituted for the Defendant as 
creditor of the proceeds from later sales made in respect 
of the same property, without prejudice to the rights of 
third parties, including the purchasers;

ORDERS the Defendant to pay the Plaintiff ès qualités 
the sum of $900,000, plus interest and additional indem-
nities provided for under the Civil Code; 

. . .

 The legal consequences of annulling a contract 
are set out in the Civil Code of Québec, S.Q. 1991, 
c. 64. Article 1422 C.C.Q. provides: “A contract that 
is null is deemed never to have existed.” Thus, as 
between Mrs. Hamel and Mr. Filiatrault, the deed of 
sale of October 25, 1989 is void and must be treated 
as having never occurred. Seen in the light of arts. 
1422 and 1701, it is clear that our concern is not 
with Mrs. Hamel’s house but with its value and at 
least the proceeds Mr. Filiatrault earned from sell-
ing it to third party purchasers. There is no disputing 
that those proceeds are sums of money.

 It has been argued that this Court, having 
quashed the Administrative Committee’s decision, 
should send the matter back for reconsideration 
of the “other security” point. Under the circum-
stances, I cannot agree with this approach. There is 
no dispute as to quantum (other than the questions 
of interest at the legal rate and additional indemnity, 
which I address below). This is the first time since 
these proceedings began in 1995 that the Chambre, 
either in its Committees or in the courts below, has 
raised an argument on the meaning of “other secu-
rity”. Indeed, the argument and the request that the 
matter be sent back for reconsideration could not 
have been raised any later than it was, for it came 
to us for the first time in oral argument at the hear-
ing. This Court does not favour issues being raised 
for the first time in an appeal to this Court: R. v. 

l’annulation du contrat de vente intervenu entre Me 
Filiatrault et Mme Hamel. Je reproduis les extraits 
pertinents du dispositif :

PAR CES MOTIFS, LE TRIBUNAL

ANNULE l’acte de vente [. . .] en autant que les parties 
à la présente cause sont concernées [. . .] de manière à 
ce que le présent demandeur [M. Giguère] ès qualités 
soit substitué au défendeur comme créancier de toute 
somme due en vertu des ventes postérieures faites du 
même immeuble sans préjudice aux droits des tiers dont 
les acquéreurs;

CONDAMNE la partie défenderesse à payer à la partie 
demanderesse, ès qualités la somme de 900,000 $, le tout 
avec intérêt et indemnité prévus au Code civil;

. . .

 Les conséquences juridiques de l’annulation d’un 
contrat sont énoncées dans le Code civil du Québec, 
L.Q. 1991, ch. 64 (« C.c.Q. »). L’article 1422 C.c.Q. 
prévoit : « Le contrat frappé de nullité est réputé 
n’avoir jamais existé. » Par conséquent, entre Mme 
Hamel et Me Filiatrault, l’acte de vente du 25 octo-
bre 1989 est nul et doit être considéré comme n’étant 
jamais intervenu. D’après les art. 1422 et 1701, il est 
clair que nous devons nous intéresser, non pas à la 
maison de Mme Hamel, mais bien à sa valeur et à 
tout le moins au produit qu’a obtenu Me Filiatrault 
de la vente à des tiers acheteurs. Nul ne conteste que 
ce produit constitue une somme d’argent.

 On a fait valoir qu’ayant annulé la décision du 
Comité administratif, la Cour devrait renvoyer 
l’affaire pour réexamen de la question relative aux 
« autres valeurs ». Dans les circonstances de l’es-
pèce, je ne peux me ranger à cet avis. Le quantum 
des dommages-intérêts ne pose aucune problème 
(sauf pour ce qui est de l’intérêt au taux légal et 
de l’indemnité additionnelle, dont je traiterai plus 
loin). C’est la première fois depuis que la réclama-
tion a été présentée, en 1995, que la Chambre, soit 
devant ses comités ou en cour, soulève un argument 
fondé sur le sens de l’expression « autres valeurs ». 
En fait, cet argument non plus que la demande 
de renvoi n’aurait pu être soulevé plus tard puis-
que nous en avons été saisis pour la première fois 
en plaidoirie, lors de l’audition. La Cour ne croit 
pas que des questions litigieuses devraient être 
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soulevées pour la première fois lors d’un pourvoi 
formé devant elle : R. c. Potvin, [1993] 2 R.C.S. 
880, p. 916. Des arguments soulevés aussi tar-
divement privent la Cour du bénéfice de l’exa-
men antérieur des tribunaux et peuvent entraî-
ner d’autres conséquences peu souhaitables. En 
l’espèce, renvoyer l’affaire devant la Chambre 
sur cette question aurait pour effet de la récom-
penser pour la tardiveté de son argument. Et il va 
sans dire que cela va retarder davantage le règle-
ment du litige. La succession tente depuis huit ans 
d’obtenir une indemnité. Elle ne devrait pas avoir 
à attendre plus longtemps. Je fais miens les propos 
qu’a tenus le juge LeBel (dissident en partie) dans 
Blencoe c. Colombie-Britannique (Human Rights 
Commission), [2000] 2 R.C.S. 307, 2000 CSC 44, 
par. 140 :

 Ce n’est pas d’hier que les délais inutiles dans les pro-
cédures judiciaires et les procédures administratives sont 
qualifiés de contraires à une société libre et équitable. Il 
s’agit jusqu’à un certain point d’un fléau qui touche pres-
que tous les tribunaux judiciaires et les tribunaux admi-
nistratifs. C’est un problème qu’il faut régler pour assurer 
le maintien d’un système de justice efficace et digne de la 
confiance des Canadiens et des Canadiennes. La solution 
à ce problème réside non seulement dans l’application de 
la Charte, mais également dans celle des principes d’un 
régime de droit administratif souple et en évolution cons-
tante.

 Compte tenu des circonstances de l’espèce, je 
suis d’avis d’exercer le pouvoir discrétionnaire de la 
Cour et de refuser de renvoyer l’affaire à la Chambre 
pour réexamen.

D. Quantum

 Il reste à établir le montant de l’indemnité. 
L’article 4.04 du règlement (modifié par le décret 
645-86, 14 mai 1986) dispose que « [l]’indemnité 
maximale payable à même le fonds est établie à la 
somme de 300 000 $ pour le total des réclamations 
contre le même notaire ». La succession ayant reçu 
de ce fonds 112 535,96 $, la différence s’élève à 
187 464,04 $. Les parties ne contestent pas que la 
valeur de l’immeuble de Mme Hamel et du produit 
de la vente de cet immeuble dépasse ce chiffre. La 
succession a donc droit au plein montant de la diffé-
rence.

Potvin, [1993] 2 S.C.R. 880, at p. 916. Such 
belatedly raised arguments deprive the Court of the 
benefit of consideration by the courts below, and 
may have other undesirable consequences. Here, to 
send the matter back to the Chambre on this point 
would serve to reward it for the tardiness with 
which it has raised this argument. And of course 
it would delay matters even further. The succes-
sion has been seeking indemnity for eight years. It 
should not be made to wait any longer. I adopt as 
my own the words of LeBel J. (dissenting in part) 
in Blencoe v. British Columbia (Human Rights 
Commission), [2000] 2 S.C.R. 307, 2000 SCC 44, 
at para. 140:

 Unnecessary delay in judicial and administrative 
proceedings has long been an enemy of a free and fair 
society. At some point, it is a foe that has plagued the 
life of almost all courts and administrative tribunals. It’s 
a problem that must be brought under control if we are 
to maintain an effective system of justice, worthy of the 
confidence of Canadians. The tools for this task are not 
to be found only in the Canadian Charter of Rights and 
Freedoms, but also in the principles of a flexible and 
evolving administrative law system.

 Given the circumstances of this appeal, I would 
exercise this Court’s discretion not to send the 
matter back for reconsideration by the Chambre.

D. Quantum 

 It remains to determine the amount of the indem-
nity. Section 4.04 of the Regulation (as amended by 
O.C. 645-86, May 14, 1986) provides, “[t]he maxi-
mum indemnity payable from the fund is estab-
lished at 300 000 $ for the total claims against the 
same notary.” The succession has already received 
$112,535.96 out of these funds. This leaves a differ-
ence of $187,464.04. The parties do not dispute that 
the value of Mrs. Hamel’s property and the proceeds 
from it exceed that figure. The succession is there-
fore entitled to the entire amount.
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 The succession is also claiming interest at the 
legal rate as provided for by art. 1617 C.C.Q. plus 
the additional indemnity as provided for by art. 1619 
C.C.Q. The Chambre contends that the $300,000 
ceiling imposed by s. 4.04 of the Regulation 
excludes any award of interest or additional indem-
nity under the Civil Code. It submits that the indem-
nity funds are intended to reimburse misappropri-
ated funds and not to pay interest on these funds. 
The Chambre cites no authority for either of these 
propositions.

 The Chambre’s distinction between reimburse-
ment and the payment of interest is erroneous. 
Interest is itself a form of reimbursement. It reim-
burses the creditor for the period in which she did 
not have possession of the funds that were owed 
to her. As Rand J. explained in Reference as to the 
Validity of Section 6 of the Farm Security Act, 1944 
of Saskatchewan, [1947] S.C.R. 394, at p. 411, 
“[i]nterest is, in general terms, the return or consid-
eration or compensation for the use or retention by 
one person of a sum of money, belonging to, in a 
colloquial sense, or owed to, another.”

 The right to be reimbursed or compensated for 
the retention of one’s money by another is of great 
importance. Without it, a person in possession of 
another person’s funds would have an incentive 
not to restore the funds to their rightful owner in 
a timely fashion. Instead, it would be in his inter-
est to delay repayment and invest the funds for 
his own purposes. When, for whatever reason, he 
could no longer tarry, he could return the capi-
tal to its owner and keep the accrued interest for 
himself. This is obviously an unjust and undesir-
able situation. The Civil Code attempts to prevent 
this outcome by means of art. 1617. Accepting the 
Chambre’s argument would amount to permitting 
it to rely on s. 4.04 of the Regulation to engage in 
just the sort of unjust delay I have described. I do 
not say that this is what the Chambre has done; 
I do not doubt its good faith. My point is simply 
that to accept the Chambre’s argument would 

 La succession réclame en outre le versement 
des intérêts au taux légal, conformément à l’art. 
1617 C.c.Q., de même que l’indemnité addition-
nelle prévue à l’art. 1619 C.c.Q. La Chambre sou-
tient que la limite de 300 000 $ fixée par l’art. 4.04 
du règlement exclut le versement des intérêts ou 
d’une indemnité additionnelle sous le régime du 
Code civil. Selon elle, le fonds d’indemnisation vise 
à rembourser les sommes détournées et non pas à 
verser des intérêts sur ces sommes. La Chambre ne 
cite aucune autorité à l’appui de l’une ou l’autre de 
ces propositions.

 La Chambre fait erreur lorsqu’elle établit une dis-
tinction entre un remboursement et le versement des 
intérêts. L’intérêt constitue en soi une forme de rem-
boursement. Le créancier se voit rembourser une 
certaine somme pour la période pendant laquelle il 
n’a pas été mis en possession des sommes qui lui 
étaient dues. Comme l’explique le juge Rand dans 
Reference as to the Validity of Section 6 of the Farm 
Security Act, 1944 of Saskatchewan, [1947] R.C.S. 
394, p. 411, [TRADUCTION] « [d]e manière générale, 
l’intérêt est la contrepartie ou le dédommagement 
de l’utilisation ou la détention par une personne 
d’une certaine somme d’argent qui appartient, au 
sens courant de ce mot, à une autre ou qui lui est 
due. »

 Le droit d’une personne de se faire rembour-
ser ou indemniser par suite de la détention par une 
autre d’une somme d’argent lui appartenant revêt 
une grande importance. En l’absence de ce droit, 
une personne en possession d’une somme d’argent 
appartenant à autrui serait incitée à ne pas la remet-
tre à son propriétaire légitime en temps opportun. 
Au contraire, elle aurait tout intérêt à en reporter 
le remboursement et à l’investir à des fins person-
nelles. Lorsque, pour quelque motif que ce soit, il 
lui est impossible d’en retarder davantage le paie-
ment, elle pourrait toujours remettre le capital à 
son propriétaire et conserver les intérêts courus. 
Manifestement, il s’agit là d’une situation injuste 
et non souhaitable. Le Code civil tente d’empêcher 
cette situation par l’entremise de l’art. 1617. Dans 
les faits, retenir l’argument de la Chambre équivau-
drait à l’autoriser à invoquer l’art. 4.04 du règlement 
pour s’octroyer les délais injustes que je viens de 
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décrire. Je ne dis pas que c’est ce que la Chambre a 
fait; je ne doute aucunement de sa bonne foi. Je dis 
simplement qu’il pourrait y avoir des abus si on fai-
sait droit à l’argument de la Chambre. Je refuse de le 
faire.

 Selon l’art. 4.04 du règlement, à mon sens, la 
limite de 300 000 $ ne constitue pas une restric-
tion à l’octroi de l’intérêt au taux légal en vertu de 
l’art. 1617 C.c.Q. Il s’agit plutôt d’une restriction à 
l’indemnité que la Chambre elle-même peut accor-
der pour le total des réclamations contre le même 
notaire. Cette restriction s’applique non seulement 
à la Chambre, mais également à la réparation que 
la Cour peut consentir à la succession. Bien que la 
valeur de l’immeuble de Mme Hamel ait dépassé 
de loin 300 000 $, nous ne pouvons enjoindre à la 
Chambre d’accorder une indemnité plus élevée que 
cette somme. L’article 4.04 ne nous empêche pas 
cependant d’octroyer à la succession des intérêts 
calculés au taux légal.

 L’article 4.04 du règlement ne fait pas non plus 
échec au pouvoir dont dispose la Cour, en vertu 
de l’art. 1619 C.c.Q., d’accorder une indemnité 
additionnelle. Les articles 1617 et 1619 visent 
tous deux à indemniser les créanciers privés des 
sommes qui leur sont dues et à inciter les débi-
teurs à leur remettre ces sommes promptement. 
L’indemnité additionnelle représente l’indemni-
sation d’un dommage dû au retard : Compagnie 
d’assurance Travelers du Canada c. Corriveau, 
[1982] 2 R.C.S. 866, p. 875; Laurentide Motels 
Ltd. c. Beauport (Ville), [1989] 1 R.C.S. 705, 
p. 834. L’octroi d’une indemnité additionnelle est 
nécessaire lorsque le taux d’intérêt légal ne permet 
pas d’indemniser adéquatement le créancier du 
fait qu’il est moins élevé que les taux en vigueur. 
Comme l’expliquent les auteurs Baudouin et 
Deslauriers, 

En période d’inflation, un taux légal de 5 % était irréa-
liste, parce qu’il s’écartait très substantiellement du 
taux commercial ou du « loyer » de l’argent qu’il était 
possible d’obtenir sur le marché libre. Un éventuel débi-
teur n’avait donc pas intérêt à acquitter sa dette à l’en-
droit de la victime. Il ne risquait qu’une condamnation, 
plusieurs années après, portant un taux d’intérêt de 5 %, 
alors que, pendant cette même période, il pouvait placer 

open the way to potential abuse. I refuse to do 
so.

 As I read s. 4.04 of the Regulation, the $300,000 
limit is not a constraint on awards of interest at the 
legal rate under art. 1617 C.C.Q. Rather, it is a con-
straint on the award of indemnity that the Chambre 
itself may grant for the total claims against the 
same notary. That constraint applies not only to 
the Chambre but also to the remedy this Court 
is permitted to grant the succession. Although 
Mrs. Hamel’s property was worth far more than 
$300,000, we may not order the Chambre to grant 
an indemnity greater than that amount. Section 
4.04 does not prevent us, however, from grant-
ing the succession an award of interest at the legal 
rate.

 Nor does s. 4.04 of the Regulation oust this 
Court’s power under art. 1619 C.C.Q. to award 
an additional indemnity. Articles 1617 and 1619 
both seek to compensate creditors for not having 
access to their funds and to encourage debtors to 
restore such funds promptly. In short, the addi-
tional indemnity represents compensation for the 
damage due to delay: Travelers Insurance Co. 
of Canada v. Corriveau, [1982] 2 S.C.R. 866, at 
p. 875; Laurentide Motels Ltd. v. Beauport (City), 
[1989] 1 S.C.R. 705, at p. 834. The need for an 
additional indemnity arises when the legal rate of 
interest fails adequately to compensate the credi-
tor because it is lower than the going rates. As 
Baudouin and Deslauriers explain,

[TRANSLATION] [i]n times of inflation, a legal rate of 5% 
was unrealistic, as it fell well short of the commercial 
rate or the rate that could be obtained on the open market. 
It was therefore not in the interest of a would-be debtor 
to pay the debt owed to his or her victim. It would take 
several years before the debtor would finally be ordered 
to pay the full amount, plus 5% interest. In the meantime, 
that money could instead be invested at a much higher 
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rate, a rate that was often more than twice the legal rate 
of 5%.

(J.-L. Baudouin and P. Deslauriers, La responsabi-
lité civile (6th ed. 2003), at p. 419)

To deny the availability of additional indemnity on 
the ground of s. 4.04’s $300,000 limit would give 
rise to the same potential abuses as I have already 
described in respect of the legal rate of interest.

 I therefore conclude that the succession is enti-
tled to the amount of $187,464.04 out of the indem-
nity fund plus interest at the legal rate and additional 
indemnity, both payable from the date of default. 
That date is May 3, 1996, being the date on which 
the Administrative Committee rendered its pat-
ently unreasonable decision not to indemnify the 
succession. The succession will also have its costs 
throughout.

 English version of the reasons delivered by

 Deschamps J. (dissenting) — There is no ques-
tion that the notary, Mr. Filiatrault, behaved rep-
rehensibly and shamefully abused his victim. 
However, our sympathy for the victim should not 
cause us to forget that the issue before the Court 
is limited to determining whether, according to a 
standard of review requiring great judicial defer-
ence, the lower courts erred in refusing to intervene 
and quash the decision of the Comité administratif 
de la Chambre des notaires (the “Committee”).

 With respect for the opinion of my colleagues, 
I am of the view that it would not be appropriate 
for the Court to intervene. In my view, s. 2.01 of 
the Regulation respecting the indemnity fund of the 
Chambre des notaires du Québec, R.R.Q. 1981, c. 
N-2, r. 8 (the “Regulation”), lends itself to more than 
one reasonable interpretation, and the interpretation 
adopted by the tribunal of competent jurisdiction is 
not unreasonable.

 Even if I agreed with the majority that it would 
be appropriate for the Court to intervene, I would 
refer the case back to the Committee in order for it 
to deal with aspects of the claim it has not yet ruled 

cette même somme à des taux représentant souvent plus 
du double.

(J.-L. Baudouin et P. Deslauriers, La responsabilité 
civile (6e éd. 2003), p. 419) 

Priver une partie de l’indemnité additionnelle en 
invoquant la limite de 300 000 $ établie par l’art. 
4.04 du règlement pourrait donner lieu aux abus 
dont j’ai déjà fait état relativement au taux d’inté-
rêt légal. 

 Je conclus donc que la succession a droit à un 
montant de 187 464,04 $, payable à même le fonds 
d’indemnisation, auquel s’ajoutent les intérêts au 
taux légal et l’indemnité additionnelle, tous deux 
payables à compter de la date du manquement. 
J’établis cette date au 3 mai 1996, soit la date à 
laquelle le Comité administratif a rendu sa décision, 
manifestement déraisonnable, de ne pas indemniser 
la succession. La succession a également droit aux 
dépens devant toutes les cours.

 Les motifs suivants ont été rendus par

 La juge Deschamps (dissidente) — Il est acquis 
que la conduite du notaire Filiatrault est répréhensi-
ble et qu’il a abusé honteusement de sa victime. La 
sympathie qu’inspire la victime ne devrait cepen-
dant pas faire oublier que la question devant la Cour 
se limite à déterminer si, suivant une norme de con-
trôle requérant une grande retenue judiciaire, les 
instances inférieures ont fait erreur en refusant d’in-
tervenir pour casser la décision du Comité adminis-
tratif de la Chambre des notaires (le « Comité »).

 En toute déférence, je suis d’avis qu’il n’est 
pas approprié d’intervenir. Selon moi, l’art. 2.01 
du Règlement sur le fonds d’indemnisation de la 
Chambre des notaires du Québec, R.R.Q. 1981, ch. 
N-2, r. 8 (le « règlement »), est susceptible de plus 
d’une interprétation raisonnable, et celle retenue par 
le tribunal compétent n’est pas déraisonnable. 

 Toutefois, même si j’étais d’accord avec la majo-
rité sur la pertinence d’une intervention judiciaire, 
je renverrais le dossier au Comité pour qu’il se pro-
nonce sur les aspects de la réclamation sur lesquels 
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il n’a pas statué. J’estime, en effet, que la position 
majoritaire déborde les limites de la révision judi-
ciaire, laquelle réserve au juge le soin d’examiner la 
légalité de la décision mais ne lui permet que dans 
des cas restreints de statuer lui-même sur le fond.

I. L’article 2.01 du règlement est susceptible de
plus d’une interprétation

 Pour déterminer la portée de la protection offerte 
par le règlement, il est utile de rappeler les condi-
tions donnant ouverture à l’application de l’art. 2.01 
du règlement. Cet article est ainsi libellé :

2.01. Le Bureau établit un fonds d’indemnisation devant 
servir à rembourser les sommes d’argent ou autres 
valeurs utilisées par un notaire à d’autres fins que celles 
pour lesquelles elles lui avaient été remises dans l’exer-
cice de sa profession.

Quatre éléments doivent donc être établis afin de 
donner ouverture à la protection : (1) il doit s’agir 
de sommes d’argent ou autres valeurs; (2) elles doi-
vent avoir été remises au notaire; (3) elles doivent 
lui avoir été remises dans l’exercice de sa profes-
sion; (4) le notaire doit les avoir utilisées à d’autres
fins que celles pour lesquelles elles lui avaient été 
remises.

 Contrairement à l’analyse faite par la majorité, je 
ne puis conclure que la décision du Comité ait uni-
quement été fondée sur son opinion que le notaire 
n’agissait pas dans l’exercice de sa profession.

 Malgré son laconisme, la décision du 13 décem-
bre 1996 du Comité traite tout de même de trois des 
quatre éléments prévus à l’art. 2.01. Ces trois élé-
ments sont mis en relief dans la décision :

. . .

CONSIDÉRANT QUE monsieur Nolan Filiatrault 
n’était pas dans « l’exercice de sa profession » au sens où 
ces mots sont utilisés dans le Règlement sur le fonds d’in-
demnisation de la Chambre des notaires du Québec;

. . .

CONSIDÉRANT QUE cet immeuble n’a, de toute façon, 
pas été « remis » à monsieur Nolan Filiatrault « dans 
l’exercice de sa profession » au sens où ces mots sont 

on. I believe that the majority position oversteps the 
boundaries of judicial review, which permits judges 
to examine the legality of a decision but only allows 
them to rule on the merits in limited cases.

I. More Than One Possible Interpretation of
Section 2.01 of the Regulation

 To determine the scope of the protection afforded 
by the Regulation, it is useful to recall the require-
ments which give rise to the application of s. 2.01 of 
the Regulation. The section reads as follows:

2.01. The Bureau shall establish an indemnity fund to be 
used to reimburse the sums of money or other securities 
used by a notary for purposes other than those for which 
they had been delivered to him in the practice of his pro-
fession.

Four elements must therefore be established in order 
to give rise to the protection: (1) there must be sums
of money or other securities; (2) they must have 
been delivered to the notary; (3) they must have 
been delivered in the practice of his profession; and 
(4) the notary must have used them for purposes
other than those for which they had been delivered 
to him.

 Contrary to the majority’s analysis, I cannot con-
clude that the Committee’s decision was founded 
solely on its opinion that the notary was not acting 
in the practice of his profession.

 Although brief, the December 13, 1996 decision 
of the Committee addresses three of the four ele-
ments in s. 2.01. These three elements are empha-
sized in the decision:

. . .

[TRANSLATION] WHEREAS Nolan Filiatrault was not 
acting “in the practice of his profession” within the 
meaning of the Regulation respecting the indemnity fund 
of the Chambre des notaires du Québec;

. . .

WHEREAS the property was not, in any way, “deliv-
ered” to Nolan Filiatrault “in the practice of his profes-
sion” within the meaning of the Regulation respecting 
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the indemnity fund of the Chambre des notaires du 
Québec; 

WHEREAS the property was not “used” by Nolan 
Filiatrault “for purposes other than those for which [it] 
had been delivered to him” within the meaning of the 
Regulation respecting the indemnity fund of the Chambre 
des notaires du Québec; 

. . .

 Thus, even if I were of the opinion that the 
victim would never have had any dealings with Mr. 
Filiatrault had he not been her notary and, conse-
quently, that he was acting in the practice of his pro-
fession, I could not conclude, because of the defer-
ence owed to administrative tribunals in a case such 
as this, that the Committee’s decision justified the 
Court’s intervention. There are other factors at play 
here. 

 The Committee concluded that the property had 
not been delivered to Mr. Filiatrault in the prac-
tice of his profession, and that he had not used it 
for purposes other than those for which it had been 
delivered. This conclusion is founded on several 
cumulative conditions. Consequently, even if, in the 
opinion of a court, one of the conditions was met, 
that does not mean that the victim must be indem-
nified. Assuming that the notary acted in the prac-
tice of his profession, the other three conditions still 
have to be examined before ruling on the entitlement 
to indemnification.

 A notary’s use of property for a purpose other 
than that contemplated by the client upon delivery 
presupposes, on the one hand, that the client has vol-
untarily delivered the property for a specific purpose 
and, on the other, that the client has given instruc-
tions for its custody, management and disposition. 
Such delivery and instructions do not fit neatly in a 
case in which the client’s property has been taken 
without his or her knowledge, through extortion 
or fraud, for example. Since the requirements are 
difficult to reconcile with these reprehensible acts, 
one could perhaps conclude that such acts are not 
covered by the Regulation and that an interpreta-
tion excluding them would be neither incorrect nor 
unreasonable. These observations apply to two of 

employés dans le Règlement sur le fonds d’indemnisation 
de la Chambre des notaires du Québec; 

CONSIDÉRANT QUE monsieur Nolan Filiatrault n’a 
pas « utilisé à d’autres fins » cet immeuble au sens où ces 
mots sont employés dans le Règlement sur le fonds d’in-
demnisation de la Chambre des notaires du Québec;

. . .

 Ainsi, même si j’étais d’avis que la victime 
n’aurait jamais fait affaire avec le fraudeur s’il 
n’avait pas été son notaire et qu’il agissait donc 
dans l’exercice de sa profession, je ne pourrais, en 
raison de la déférence due aux tribunaux adminis-
tratifs dans une affaire comme celle-ci, conclure que 
la décision du Comité justifie l’intervention de la 
Cour. En effet, d’autres facteurs entrent en jeu.

 Le Comité a conclu que l’immeuble n’a pas été 
remis à Me Filiatrault dans l’exercice de sa profes-
sion et que le notaire n’a pas utilisé cet immeuble 
à d’autres fins que celles pour lesquelles il lui avait 
été remis. Cette conclusion repose sur plusieurs con-
ditions cumulatives. En conséquence, même si, de 
l’avis d’un tribunal judiciaire, une des conditions est 
remplie, cela ne signifie pas que la victime doit être 
indemnisée. À supposer donc que le notaire ait agi 
dans l’exercice de ses fonctions, il faut examiner les 
trois autres conditions avant de conclure au droit à 
l’indemnisation.

 L’utilisation par un notaire d’un bien à une 
fin autre que celle prévue par le client lors de la 
remise présuppose, d’une part, que le client a remis 
volontairement un bien pour une fin particulière et, 
d’autre part, qu’il a donné des instructions quant 
à sa garde, à sa gestion ou à sa disposition. Cette 
remise et ces instructions cadrent mal dans le cas 
où le bien a été soutiré au client à son insu, comme 
lors d’une extorsion ou d’une obtention fraudu-
leuse de bien. Or, si les conditions se prêtent mal 
à ces actes répréhensibles, c’est peut-être qu’ils ne 
sont pas visés par le règlement et qu’une interpré-
tation qui les exclurait ne serait pas incorrecte ni 
même déraisonnable. Ces remarques s’appliquent 
à deux des conditions de l’art. 2.01 du règlement 
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sur lesquelles le Comité s’est prononcé. Mais il y a 
plus.

 Le Comité n’a pas étudié le sens de l’expression 
« sommes d’argent ou autres valeurs ». L’intimée, 
pour sa part, a plaidé pour la première fois devant la 
Cour que l’immeuble ne peut être ainsi caractérisé. 
Mes collègues de la majorité estiment que l’argu-
ment est tardif et qu’il ne saurait être fondé puisque, 
comme la vente intervenue entre le notaire et la vic-
time a été annulée, il faudrait s’intéresser non à l’im-
meuble, mais à la somme reçue par le notaire lors 
de la revente. Cette somme serait incontestablement 
une « somm[e] d’argent » au sens du règlement 
(par. 33 de l’opinion majoritaire). Cette approche 
me paraît inappropriée pour de nombreuses raisons. 

 D’abord elle présume que l’argument devait 
nécessairement être soulevé devant le Comité ou 
traité par lui. Je ne puis accepter cette position. En 
effet, de l’avis du Comité, la réclamation devait être 
refusée parce que trois des conditions requises pour 
donner ouverture à la protection n’étaient pas rem-
plies. Fallait-il nécessairement que le Comité se pro-
nonce sur la quatrième condition? On ne peut exiger 
des tribunaux administratifs qu’ils fassent une étude 
exhaustive de tous les motifs pouvant potentiel-
lement justifier leur décision afin de se prémunir 
contre l’intervention d’un tribunal judiciaire. Une 
telle exigence alourdirait considérablement l’obli-
gation qu’ils ont de motiver leurs décisions.

 Ensuite, faire une équation entre l’immeuble et 
une somme d’argent impose une analyse après coup 
de la nature du bien remis. Cette interprétation colle 
mal au contexte du règlement, qui dicte une quali-
fication du bien lors de sa remise et non après sa 
transformation ou sa disposition. En effet, ce sens 
ressort de la juxtaposition de l’art. 2.01 du règle-
ment à l’art. 89 du Code des professions, L.R.Q., 
ch. C-26, qui impose aux ordres professionnels 
l’obligation de créer un fonds d’indemnisation. Le 
premier paragraphe de cet article est libellé en ces 
termes :

the requirements under s. 2.01 of the Regulation 
that the Committee ruled on, but there is more.

 The Committee did not consider the meaning 
of the words “sums of money or other securities”. 
The respondent raised a new argument before 
this Court, submitting that the property cannot be 
characterised as “sums of money or other securi-
ties”. My colleagues for the majority find that this 
argument comes too late and is without founda-
tion. They reason that, since the contract of sale 
between the notary and the victim was annulled, 
our concern is not with the property, but rather the 
proceeds received by the notary when it was sold. 
The proceeds would then unquestionably consti-
tute “sums of money” within the meaning of the 
Regulation (see para. 33 of the majority opinion). 
I find this approach inappropriate for a number of 
reasons.

 First, this approach assumes that the argument 
necessarily had to be raised before the Committee 
and addressed by it. I cannot accept this position. 
Indeed, in the Committee’s opinion, the claim 
should have been refused because three of the pre-
requisites to protection were not met. We must con-
sider whether the Committee necessarily had to rule 
on the fourth prerequisite. Administrative tribunals 
cannot be expected to conduct an exhaustive exami-
nation of all possible grounds that could potentially 
support their decision in order to protect themselves 
against the intervention of a court of law. Such a 
requirement would considerably increase the scope 
of a tribunal’s obligation to give reasons for its deci-
sions.

 Second, equating the property with a sum of 
money imposes an ex post facto analysis of the 
nature of the property delivered. This interpreta-
tion does not square well with the context of the 
Regulation, which calls for the property to be char-
acterized upon its delivery, rather than after its con-
version or disposition. This meaning results from 
reading s. 2.01 of the Regulation together with s. 
89 of the Professional Code, R.S.Q., c. C-26, which 
requires professional orders to establish an indem-
nity fund. The first paragraph of this section reads as 
follows:
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89. The Bureau of an order whose members are called 
upon to hold sums of money or other securities for the 
account of their clients must, subject to the provisions 
of the Public Curator Act (chapter C-81) pertaining to 
unclaimed property, determine by regulation the terms, 
conditions and standards for receipt, custody and dispo-
sition of the sums of money and securities so held, and 
the terms, conditions and standards relating to the keep-
ing and auditing of trust accounts, books and registers of 
such members. The regulation shall establish an indem-
nity fund to be used to repay the amounts of money or 
other securities used by a professional for purposes other 
than those for which they had been delivered to him in 
the practice of his profession and it shall fix the rules of 
administration and of investment of the sums of money 
making up the fund.

Under this section, a professional order must first 
establish the conditions for the reception, custody 
and disposition of sums of money or securities held 
by a professional, and then establish an indemnity 
fund. It would therefore appear that the property 
should be considered at its reception, rather than 
at the time of sale, as the regulation establishes the 
conditions for the reception, custody and disposition 
of property. I do not claim that this is the only rea-
sonable interpretation, but it could, at the very least, 
have been the interpretation given by a duly consti-
tuted administrative tribunal.

 Furthermore, since s. 2.01 of the Regulation 
has a considerable impact in Quebec, the admin-
istrative tribunal of competent jurisdiction must, 
first of all, consider how to interpret it. All profes-
sional orders in Quebec that are subject to s. 89 of 
the Professional Code have established identical 
coverage (see for example the Regulation in ques-
tion here; the Regulation respecting the indem-
nity fund of the Barreau du Québec, R.R.Q. 1981, 
c. B-1, r. 6, s. 1.01; the Regulation respecting the 
indemnity fund of the Ordre des comptables agréés 
du Québec, R.R.Q. 1981, c. C-48, r. 6, s. 2.01; the 
Regulation respecting the indemnity fund of the 
Corporation professionnelle des administrateurs 
agréés du Québec, R.R.Q. 1981, c. C-26, r. 12, s. 
2.01; the Regulation respecting the indemnity fund 
of the Corporation professionnelle des comptables 
généraux licenciés du Québec, R.R.Q. 1981, c. 
C-26, r. 33, s. 2.01; and the Regulation respecting 
trust accounting by bailiffs and the indemnity fund 

89. Le Bureau d’un ordre dont les membres sont appelés 
à détenir des sommes d’argent ou autres valeurs pour le 
compte de leurs clients doit, sous réserve des dispositions 
de la Loi sur le curateur public (chapitre C-81) relatives 
aux biens non réclamés, déterminer par règlement les 
modalités et les normes de réception, de garde et de dis-
position des sommes et valeurs ainsi détenues, ainsi que 
celles relatives à la tenue et à la vérification des comptes 
en fidéicommis, livres et registres de ces membres. Ce 
règlement doit établir un fonds d’indemnisation devant 
servir à rembourser les sommes d’argent ou autres 
valeurs utilisées par un professionnel à d’autres fins que 
celles pour lesquelles elles lui avaient été remises dans 
l’exercice de sa profession, et il doit en fixer les règles 
d’administration et de placement des montants le cons-
tituant.

Selon cet article, l’ordre professionnel détermine 
d’abord les conditions de réception, de garde et de 
disposition des sommes ou valeurs détenues par un 
professionnel, pour ensuite établir un fonds d’in-
demnisation. Il semble donc que l’on doive considé-
rer le bien lors de sa réception et non après qu’il a été 
vendu, puisque le règlement établit les conditions de 
réception, de garde et de disposition du bien. Je ne 
prétends pas qu’il s’agisse de la seule interprétation 
raisonnable, mais telle pourrait à tout le moins être 
celle d’un tribunal administratif dûment constitué.

 De plus, comme l’impact de l’art. 2.01 du règle-
ment revêt une importance considérable au Québec, 
le tribunal administratif compétent devrait, en pre-
mier lieu, procéder à l’exercice interprétatif. En effet, 
tous les ordres professionnels du Québec soumis 
à l’art. 89 du Code des professions ont adopté des 
couvertures identiques (voir, outre le règlement qui 
nous occupe, le Règlement sur le fonds d’indemni-
sation du Barreau du Québec, R.R.Q. 1981, ch. B-1, 
r. 6, art. 1.01; le Règlement sur le fonds d’indemni-
sation de l’Ordre des comptables agréés du Québec, 
R.R.Q. 1981, ch. C-48, r. 6, art. 2.01; le Règlement 
sur le fonds d’indemnisation de la Corporation pro-
fessionnelle des administrateurs agréés du Québec, 
R.R.Q. 1981, ch. C-26, r. 12, art. 2.01; le Règlement 
sur le fonds d’indemnisation de la Corporation pro-
fessionnelle des comptables généraux licenciés du 
Québec, R.R.Q. 1981, ch. C-26, r. 33, art. 2.01; et 
le Règlement sur la comptabilité en fidéicommis des 
huissiers de justice et sur le fonds d’indemnisation 
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de la Chambre des huissiers de justice du Québec, 
D. 153-99, (1999) 131 G.O. II, 454, art. 21).

 Dans d’autres lois, le législateur a prévu des régi-
mes d’indemnisation dont la portée diffère sensible-
ment de celle imposée aux ordres professionnels. Il 
y a lieu de se reporter, entre autres, à la Loi sur le 
courtage immobilier, L.R.Q., ch. C-73.1 (Règlement 
d’application de la Loi sur le courtage immobilier, 
D. 1863-93, (1993) 125 G.O. II, 9059, art. 28 et 
suiv.), et à la Loi sur la distribution de produits et 
services financiers, L.R.Q., ch. D-9.2 (Règlement 
sur l’admissibilité d’une réclamation au Fonds 
d’indemnisation des services financiers, D. 831-99, 
(1999) 131 G.O. II, 3072). Dans ces lois, les con-
tours du droit à l’indemnisation semblent plus éten-
dus. En effet, l’art. 155 de la Loi sur le courtage 
immobilier prévoit que le gouvernement peut déter-
miner, par règlement, « les conditions d’admissibi-
lité des réclamations adressées au Fonds d’indemni-
sation [. . .] selon qu’il s’agit d’une fraude ou d’une
opération malhonnête, d’une part, ou d’un détour-
nement de fonds ou d’autres biens qui, en applica-
tion de la présente loi, doivent être déposés dans un
compte en fidéicommis, d’autre part » (je souligne). 
L’article 274 de la Loi sur la distribution de produits 
et services financiers prévoit que « [l]e Fonds a pour 
objet d’administrer les sommes d’argent qui y sont 
déposées pour indemniser les victimes de fraude, de
manœuvres dolosives ou de détournement de fonds 
dont est responsable un cabinet, un représentant 
autonome ou une société autonome » (je souligne).

 Il ressort de ces autres lois québécoises qu’un 
règlement qui spécifie explicitement que la couver-
ture vise les sommes ou autres valeurs remises à un 
notaire et utilisées à des fins autres que celles auto-
risées par le client peut être interprété différemment 
d’un autre qui protège contre toute opération mal-
honnête quelle que soit la forme qu’elle puisse pren-
dre.

 Dans quelques provinces canadiennes, la portée 
de la couverture est plus large qu’au Québec. 
Ainsi en va-t-il pour les avocats en Alberta et en 
Colombie-Britannique. Le paragraphe 31(4) de la 
Legal Profession Act, S.B.C. 1998, ch. 9, énumère 

of the Chambre des huissiers de justice du Québec, 
O.C. 153-99, (1999) 131 O.G. II, 220, s. 21).

 In other statutes, the legislature has established 
indemnity plans significantly different in scope 
from those required of professional orders. I am 
referring, for example, to such statutes as the Real 
Estate Brokerage Act, R.S.Q., c. C-73.1 (Regulation 
respecting the application of the Real Estate 
Brokerage Act, O.C. 1863-93, (1993) 125 O.G. II, 
7041, ss. 28 et seq.), and the Act respecting the dis-
tribution of financial products and services, R.S.Q., 
c. D-9.2 (Regulation respecting the eligibility of a 
claim submitted to the Fonds d’indemnisation des 
services financiers, O.C. 831-99, (1999) 131 O.G. 
II, 2091). In these statutes, the right to indemnifi-
cation appears to have a broader scope. Under s. 
155 of the Real Estate Brokerage Act, the govern-
ment may, by regulation, determine “the condi-
tions of admissibility of claims . . . made to . . . the 
Fonds d’indemnisation . . . according to whether
the claim or compensation pertains to fraud or a
fraudulent transaction or to a misappropriation of
funds or other property which, under this Act, must
be deposited in a trust account” (emphasis added). 
Section 274 of the Act respecting the distribution 
of financial products and services provides that 
“[t]he object of the fund is to administer the sums 
of money deposited with it to compensate the vic-
tims of fraud, fraudulent tactics or embezzlement 
for which a firm, an independent representative or 
an independent partnership, is responsible” (empha-
sis added).

 Upon reading these other Quebec statutes, it 
becomes apparent that a regulation explicitly speci-
fying that coverage extends to sums of money or 
other securities delivered to a notary and used for 
purposes other than those authorized by the client 
can be interpreted differently from one that protects 
against any dishonest transaction, whatever form it 
might take.

 In some provinces, the scope of coverage is 
broader than in Quebec. Such is the case with 
lawyers in Alberta and British Columbia. Section 
31(4) of the Legal Profession Act, S.B.C. 1998, 
c. 9, lists three requirements governing eligibility 
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for compensation: “(a) money or other property was 
entrusted to or was otherwise received by a lawyer 
in the lawyer’s capacity as a barrister and solicitor, 
(b) the lawyer misappropriated or wrongfully con-
verted the money or other property, and (c) a person 
sustained a pecuniary loss as a result of that mis-
appropriation or wrongful conversion” (emphasis 
added). Section 89(2) of the Legal Profession Act, 
R.S.A. 2000, c. L-8, provides that “[i]f a member 
misappropriates or wrongfully converts money or 
other property entrusted to or received by a member 
in the member’s capacity as a barrister and solicitor 
and in the course of the member’s practice as a bar-
rister and solicitor, a person entitled to the money or 
other property may submit a claim to the Society for 
compensation from the Assurance Fund” (emphasis 
added). In Ontario, the differences from the Quebec 
plan are even more apparent. Section 51(5) of the 
Law Society Act, R.S.O. 1990, c. L.8, reads as fol-
lows: “Convocation in its absolute discretion may 
make grants from the Compensation Fund in order 
to relieve or mitigate loss sustained by any person 
in consequence of dishonesty on the part of any 
member in connection with such member’s law 
practice or in connection with any trust of which the
member was or is a trustee. . . .” (emphasis added). 
The eligibility requirements of these plans are more 
flexible than those of the funds governed by s. 89 of 
the Professional Code. The contrast serves to high-
light the distinctively less generous nature of the 
Quebec plan at issue here.

 Moreover, it is far from certain that the meaning 
of the expression “or other securities” in the English 
version of s. 2.01 of the Regulation would be suffi-
ciently broad to include immovable property.

 Finally, the approach and conclusion adopted by 
the majority mean that administrative tribunals are 
left no margin for interpretation. This is a case in 
which we are not concerned about the opinion of a 
specialized decision-maker. According to the major-
ity, the words “sums of money or other securities” 
could have only one meaning, only one reasonable 
or correct interpretation. In other words, this would 
be another case in which the correctness standard 
has been confused with standards requiring a greater 
degree of deference. As I believe I have shown, the 

trois conditions d’admissibilité à l’indemnisation : 
[TRADUCTION] « a) un avocat s’est vu confier ou 
a autrement reçu des sommes d’argent ou d’autres
biens en sa qualité d’avocat, b) l’avocat a détourné 
ou s’est approprié illicitement les sommes d’argent 
ou d’autres biens, c) l’intéressé a subi une perte
pécuniaire par suite de ce détournement ou de cette 
appropriation illicite » (je souligne). Le paragraphe 
89(2) de la Legal Profession Act, R.S.A. 2000, ch. 
L-8, prévoit que [TRADUCTION] « si un membre 
détourne ou s’approprie illicitement des sommes 
d’argent ou d’autres biens qui lui ont été confiés ou 
qu’il a reçus en sa qualité d’avocat, l’intéressé peut 
présenter au Barreau une réclamation demandant 
une indemnisation sur le fonds d’assurance » (je 
souligne). En Ontario, les différences avec le régime 
québécois sont encore plus évidentes. Le paragraphe 
51(5) de la Loi sur la Société du Barreau, L.R.O. 
1990, ch. L.8, dispose : « Le Conseil peut, à son 
entière discrétion, accorder une indemnité prove-
nant du Fonds d’indemnisation, afin de dédomma-
ger partiellement ou intégralement une personne 
d’un préjudice subi en raison de la malhonnêteté 
d’un membre dans l’exercice de sa profession ou
à l’égard d’un mandat de fiducie qui lui avait été
confié . . . » (je souligne). Les conditions d’admissi-
bilité de ces régimes sont plus souples que celles des 
fonds régis par l’art. 89 du Code des professions. Le 
contraste met en relief le caractère distinct, moins 
généreux, du régime québécois ici en cause.

 Par ailleurs, il est loin d’être certain que la portée 
de l’expression « or other securities » dans la ver-
sion anglaise de l’art. 2.01 du règlement soit assez 
large pour inclure un bien immeuble.

 Enfin, l’approche et la conclusion adoptées par 
les juges majoritaires font que la marge interpré-
tative laissée au tribunal administratif est nulle. Il 
s’agit d’un cas où l’on ne se soucie pas de l’opinion 
du décideur spécialisé. Aux termes du jugement 
de la majorité, l’expression « sommes d’argent 
ou autres valeurs » ne pourrait avoir qu’un sens, 
qu’une seule interprétation raisonnable ou correcte. 
Autrement dit, ce serait un autre cas où la norme de 
la décision correcte se confondrait avec les normes 
imposant une plus grande retenue. Pourtant, comme 
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je crois l’avoir démontré, l’expression « sommes 
d’argent ou autres valeurs » peut très bien dési-
gner le bien tel qu’il peut être caractérisé lors de 
la remise. Ni l’analyse de la disposition en cause 
ni la conclusion retenue ne tiennent compte de la 
clause privative rigoureuse, de l’expertise des mem-
bres du Comité, de la nature de la question, qui est 
une simple demande d’indemnisation, ou de l’objet 
du règlement, qui prend sa source dans l’art. 89 du 
Code des professions.

 Dans mon analyse, je prends soin d’utiliser 
comme point de repère la jurisprudence de la Cour 
sur la norme de contrôle. Selon les éléments de 
l’approche pragmatique et fonctionnelle auxquels 
j’ai fait allusion plus haut, il est certain que la déci-
sion se situe au cœur de la compétence du Comité 
et qu’en conséquence celui-ci bénéficie, en principe, 
d’une large marge interprétative. Les parties ont 
d’ailleurs soutenu que la norme applicable est celle 
exigeant la plus grande retenue. 

 J’estime donc qu’il n’est pas déraisonnable pour 
le Comité de conclure que l’immeuble n’a pas été 
remis au notaire et que ce dernier ne l’a pas utilisé 
à d’autres fins que celles pour lesquelles il lui aurait 
été remis. Il ne s’agit ni d’un cas où la décision du 
Comité serait dépourvue de fondement rationnel, 
ni d’un cas où une erreur paraîtrait au vu du dos-
sier. En d’autres termes, il n’est pas déraisonnable 
de soutenir que l’acte illicite commis par le notaire 
Filiatrault s’apparente davantage à une fraude, à une 
opération malhonnête ou à une manœuvre dolosive 
qu’à un détournement de fonds et que seul ce dernier 
comportement ouvre droit à indemnisation par le 
fonds. Il n’est donc pas évident que, pour reprendre 
l’expression de la Cour d’appel, « [l’]escroquerie » 
concoctée par le notaire Filiatrault entre « dans le 
cadre du droit à l’indemnisation » prévu à l’art. 89 
du Code des professions et à l’art. 2.01 du règle-
ment. 

II. Le rôle du tribunal en matière de révision judi-
ciaire

 Comme je l’ai mentionné ci-dessus, même si 
j’avais conclu que la décision était déraisonnable, 
j’aurais été d’avis de retourner le dossier au Comité 

words “sums of money or other securities” could 
very well designate the property as it was character-
ized upon delivery. Neither the analysis nor the con-
clusion made is in keeping with the strong privative 
clause, the expertise of the Committee’s members, 
the nature of the issue, which is a simple claim for 
indemnification, or the purpose of the Regulation, 
which has its origins in s. 89 of the Professional 
Code.

 In my analysis, I have been careful to look to this 
Court’s case law on the standard of review for guid-
ance. According to the elements of the pragmatic 
and functional approach to which I alluded earlier, 
there can be no question that the decision is central 
to the Committee’s jurisdiction and, consequently, 
that the Committee has a wide margin for interpreta-
tion. Moreover, the parties agreed that the applicable 
standard was one of the greatest deference.

 In my opinion, it was not unreasonable for the 
Committee to conclude that the property was not 
delivered to the notary and that he did not use it 
for purposes other than those for which it had been 
delivered to him. This is not a case in which the 
Committee’s decision has no rational basis, nor is 
it a case in which an error is apparent on the face 
of the record. In other words, it is not unreasonable 
to conclude that the unlawful act committed by Mr. 
Filiatrault is more properly characterized as fraud, a 
dishonest transaction or a fraudulent tactic than as 
a misappropriation of funds, and that only a misap-
propriation of funds gives rise to indemnification 
under the fund. It is far from obvious that the “es-
croquerie” (swindle), as the Court of Appeal called 
it, perpetrated by Mr. Filiatrault would fall within 
[TRANSLATION] “the scope of the right to indemnifi-
cation” under s. 89 of the Professional Code and s. 
2.01 of the Regulation.

II. Role of the Court in Judicial Review

 As I have already mentioned, even if I had con-
cluded that the decision was unreasonable, I would 
still have referred the case back to the Committee so 
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that it could render a decision on the aspects of the 
case it had not yet ruled on.

 I have difficulty conceiving how the Court could, 
without usurping the function of the Committee, 
substitute its own judgment for that of the 
Committee with respect to the meaning of “sums 
of money or other securities”. There is no question 
that the Superior Court has very limited powers to 
review decisions that are central to the jurisdiction 
of an administrative tribunal. The appellant enti-
tled his application [TRANSLATION] “application for 
mandamus, issuance of an order for evocation and 
judicial review”. This is plainly not a case of man-
damus. Evocation and judicial review are an exer-
cise of the Superior Court’s supervisory power over 
administrative tribunals. This power is based on art. 
846 of the Code of Civil Procedure, R.S.Q., c. C-25. 
LeBel J.A. (as he then was) defined the scope and 
limits of judicial review in Guilde des employés 
de Super Carnaval (Lévis) v. Tribunal du travail, 
[1986] R.J.Q. 1556 (C.A.), at p. 1558:

 [TRANSLATION] As fundamental and broad as this 
jurisdiction [the superintending and reforming power 
of the Superior Court] may be, it nevertheless remains 
limited to reviewing the activities of lower tribunals and 
administrative bodies to ensure their regularity and legal-
ity and to uphold fundamental justice. A higher court 
will intervene to the extent required, but no more. The
court may not assume the functions of lower tribunals.
Evocation is an appeal to the general jurisdiction of the
Superior Court to correct an irregularity or injustice. It is
not a substitution of the Superior Court for the body or
tribunal subject to judicial review. To conceive of judi-
cial review as an instrument for substituting the Superior 
Court for lower tribunals would violate the limits of the 
Court’s role and impinge upon the jurisdictional auton-
omy of entities subject to judicial review, as confirmed 
in recent case law of the Supreme Court of Canada. 
[Emphasis added.]

See also Pelletier v. Cour du Québec, [2002] R.J.Q. 
2215 (C.A.); Gardner v. Air Canada, J.E. 99-1143 
(C.A.); Panneaux Vicply inc. v. Guindon, J.E. 
98-109 (C.A.). 

 Consequently, once it has been determined that 
an administrative tribunal has exceeded its juris-
diction by rendering an unreasonable decision on 

pour qu’il statue sur les aspects du dossier sur les-
quels il ne s’est pas prononcé.

 En effet, je conçois difficilement comment la 
Cour peut, sans usurper la fonction du Comité, se 
substituer à lui quant au sens à donner à l’expres-
sion « sommes d’argent ou autres valeurs ». Il est 
acquis que la Cour supérieure dispose d’un pouvoir 
d’intervention très limité en matière de révision de 
décisions qui se situent au cœur de la compétence 
d’un tribunal administratif. L’appelant a intitulé sa 
demande « requête en mandamus, émission d’or-
donnance en évocation et révision judiciaire ». Il 
ne s’agit pas, de toute évidence, d’un mandamus. 
Par ailleurs, l’évocation et la révision judiciaire font 
appel au pouvoir de contrôle par la Cour supérieure 
des tribunaux administratifs. Ce pouvoir se fonde 
sur l’art. 846 du Code de procédure civile, L.R.Q., 
ch. C-25. Le juge LeBel (maintenant juge de notre 
Cour) a bien circonscrit l’étendue et les limites 
du contrôle judiciaire dans Guilde des employés 
de Super Carnaval (Lévis) c. Tribunal du travail, 
[1986] R.J.Q. 1556 (C.A.), p. 1558 : 

 Si fondamentale et si étendue que soit cette juridiction 
[pouvoir de contrôle et de surveillance de la Cour supé-
rieure], elle demeure cependant un contrôle de régularité, 
de légalité et de protection de la justice fondamentale 
dans l’activité des tribunaux inférieurs et des corps admi-
nistratifs. La Cour supérieure interviendra autant que 
nécessaire, mais pas davantage. Elle ne saurait s’arroger
les fonctions propres des tribunaux inférieurs. Évocation
veut dire appel à la juridiction générale de la Cour supé-
rieure, pour corriger une irrégularité ou une injustice. Elle
ne signifie pas la substitution de la Cour supérieure au
corps ou au tribunal placé sous son contrôle judiciaire. 
Une telle conception du contrôle judiciaire comme ins-
trument de substitution de la Cour supérieure au tribunal 
inférieur violerait les limites de son rôle et ne respecterait 
pas l’autonomie juridictionnelle des organismes soumis 
au contrôle judiciaire, que réaffirmait la jurisprudence 
récente de la Cour suprême du Canada. [Je souligne.] 

Voir également Pelletier c. Cour du Québec, [2002] 
R.J.Q. 2215 (C.A.); Gardner c. Air Canada, J.E. 
99-1143 (C.A.); Panneaux Vicply inc. c. Guindon, 
J.E. 98-109 (C.A.). 

 Par conséquent, une fois jugé que le décideur 
administratif a compromis sa juridiction en ren-
dant une décision déraisonnable et qu’il subsiste 
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une matière relevant de sa compétence, le dossier 
doit, en principe, lui être retourné : Guilde, précité; 
Guindon, précité; Commissaire à la déontologie 
policière c. Bourdon, [2000] R.J.Q. 2239 (C.A.); 
Comité de déontologie policière c. Millette, J.E. 
2000-591 (C.A.); Compagnie des transformateurs 
Philips Ltée c. Métallurgistes unis d’Amérique, 
local 7812, [1985] C.A. 684. 

 Une cour de justice ne peut substituer sa déci-
sion à celle d’un décideur administratif à la légère 
ou de manière arbitraire, sans justification sérieuse. 
Ainsi, un tribunal judiciaire peut statuer sur le fond 
si le renvoi au tribunal administratif s’avère inutile : 
Guindon, précité; Guilde, précité. C’est aussi le cas 
lorsque, une fois l’illégalité corrigée, le décideur 
administratif est sans compétence, faute d’assise 
juridique : Guilde, précité. Il en va de même lors-
que, suivant les circonstances et la preuve au dos-
sier, une seule interprétation ou solution est envisa-
geable, c’est-à-dire que toute autre interprétation ou 
solution serait déraisonnable : Matane (Ville de) c. 
Fraternité des policiers et pompiers de la Ville de 
Matane inc., [1987] R.J.Q. 315 (C.A.). Par ailleurs, 
il est également acquis que le dossier ne sera pas 
renvoyé à l’autorité compétente si celle-ci n’est plus 
en état d’agir, par exemple, s’il y a crainte raison-
nable de partialité : Guindon, précité; Ordre des 
audioprothésistes du Québec c. Chanteur, [1996] 
R.J.Q. 539 (C.A.); Transformateurs Philips, précité; 
Guilde, précité.

 Cette règle n’est pas enchâssée dans une loi. 
Il demeure cependant que, partout au Canada, le 
contrôle judiciaire est fondé sur le respect, par les 
tribunaux de révision, de l’expertise et de la dis-
crétion des tribunaux administratifs. Les auteurs 
D. J. M. Brown et J. M. Evans, Judicial Review of 
Administrative Action in Canada (2003), commen-
tent ainsi le rôle du tribunal siégeant en révision 
judiciaire (par. 5:2210) :

 [TRADUCTION] S’il s’agit d’une erreur juridiction-
nelle d’une nature telle qu’elle ne peut être corrigée, il ne 
conviendrait manifestement pas d’ordonner de renvoyer 
l’affaire au tribunal administratif. Par contre, si celui-ci 
a commis une erreur dans l’exercice de sa compétence 
ou s’il y a eu violation de l’équité procédurale, même si, 

a matter within its jurisdiction, the case must, in 
theory, be sent back to it: Guilde, supra; Guindon, 
supra; Commissaire à la déontologie policière v. 
Bourdon, [2000] R.J.Q. 2239 (C.A.); Comité de 
déontologie policière v. Millette, J.E. 2000-591 
(C.A.); Compagnie des transformateurs Philips 
Ltée v. Métallurgistes unis d’Amérique, local 7812, 
[1985] C.A. 684.

 A court of law may not substitute its decision for 
that of an administrative decision-maker lightly or 
arbitrarily. It must have serious grounds for doing so. 
A court of law may render a decision on the merits 
if returning the case to the administrative tribunal 
would be pointless: Guindon, supra; Guilde, supra. 
Such is also the case when, once an illegality has 
been corrected, the administrative decision-maker’s 
jurisdiction has no foundation in law: Guilde, supra. 
The courts may also intervene in cases where, in 
light of the circumstances and the evidence in the 
record, only one interpretation or solution is possi-
ble, that is, where any other interpretation or solu-
tion would be unreasonable: Matane (Ville de) v. 
Fraternité des policiers et pompiers de la Ville de 
Matane inc., [1987] R.J.Q. 315 (C.A.). It is also 
accepted that a case may not be sent back to the 
competent authority if it is no longer fit to act, such 
as in cases where there is a reasonable apprehen-
sion of bias: Guindon, supra; Ordre des audiopro-
thésistes du Québec v. Chanteur, [1996] R.J.Q. 539 
(C.A.); Transformateurs Philips, supra; Guilde, 
supra.

 This rule is not enshrined in any statute. 
Nevertheless, throughout Canada, judicial review 
is founded on reviewing courts’ deference to the 
expertise and discretion of administrative tribu-
nals. In Judicial Review of Administrative Action in 
Canada (2003), authors D. J. M. Brown and J. M. 
Evans make the following comments on the role of 
a reviewing court (at para. 5:2210):

 Where the error is jurisdictional and is of such a 
nature that it cannot be corrected, an order remitting the 
matter to the tribunal would obviously not be appropri-
ate. Where the error is made within jurisdiction, however, 
or where it involves a breach of procedural fairness, and 
notwithstanding that once a decision is quashed it is open 
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to the decision-maker to proceed anew, the appropriate 
remedy may be to order that the matter be remitted for 
redetermination. . . . Moreover, even where a court has 
the express power to substitute its decision for that of an 
agency, as in the case of an appeal from an administra-
tive decision, the court’s lack of expertise may warrant an 
order remitting the matter to the agency for redetermina-
tion.

This Court generally follows this rule (Nova Scotia 
(Workers’ Compensation Board) v. Martin, [2003] 2 
S.C.R. 504, 2003 SCC 54). I see no reason to depart 
from it here.

 None of the exceptions that would allow a court 
to substitute its opinion for that of the administra-
tive tribunal applies here. On the contrary, eve-
rything weighs in favour of remitting the case to 
the Committee, since the Committee has not ruled 
on an issue, has the legal authority and necessary 
expertise to make a decision, and was not obliged 
to rule on this issue when it considered the case, as 
it had already given three reasons for refusing the 
claim. Finally, the fact that a considerable amount 
of time has passed since the Committee rendered its 
decision is not in my view an exceptional circum-
stance that would warrant not remitting the case to 
the Committee. The delay is inherent to the judicial 
process. If this delay were considered exceptional, 
all appeals to the Supreme Court, and perhaps all 
appeals to the Court of Appeal as well, would place 
the parties in exceptional circumstances.

 There is another ground for remitting the present 
case. There is no special reason that would justify 
having the Court award compensation or determine 
the outcome of the claim. Such a conclusion would 
put us outside the boundaries of judicial review. The 
Court is not asked to consider the claim itself; the 
Court’s function is limited to reviewing the legality 
of the Committee’s decision. The task of examining 
the case in its entirety and reaching a decision is left 
to the administrative decision-maker.

III. Conclusion

 To sum up, sympathy for the victim cannot in 
my view result in a casting aside of the rules of 
administrative law. When a tribunal acts within the 

une fois la décision annulée, il est loisible au décideur 
d’entamer de nouvelles procédures, la réparation appro-
priée peut consister à ordonner le renvoi de l’affaire pour 
réexamen. [. . .] De plus, même si un tribunal judiciaire 
a le pouvoir exprès de substituer sa décision à celle d’un 
organe administratif, comme dans le cas d’un appel 
d’une décision administrative, le fait qu’il ne dispose pas 
d’expertise voulue peut justifier une ordonnance portant 
renvoi de l’affaire pour réexamen.

La Cour suit d’ailleurs habituellement cette règle 
(Nouvelle-Écosse (Workers’ Compensation Board) 
c. Martin, [2003] 2 R.C.S. 504, 2003 CSC 54). Je ne 
vois pas de raison d’y déroger ici.

 En l’espèce, aucune des exceptions permettant 
à une cour de substituer son opinion à celle du tri-
bunal administratif ne trouve application. Au con-
traire, tout milite en faveur d’un renvoi parce que le 
Comité n’a pas statué sur une question, qu’il dispose 
de l’assise juridique et de l’expertise nécessaire pour 
se prononcer et qu’il n’était pas dans l’obligation de 
se prononcer sur cette question lorsqu’il a étudié le 
dossier puisqu’il avait déjà trois motifs fondant son 
refus. Finalement, le fait qu’un délai se soit écoulé 
depuis le moment où le Comité a prononcé sa déci-
sion ne me paraît pas être une circonstance excep-
tionnelle justifiant de ne pas retourner le dossier au 
Comité. Il s’agit du délai inhérent au processus judi-
ciaire. Si le délai était considéré comme une circons-
tance exceptionnelle, les pourvois à la Cour suprême, 
et peut-être aussi ceux présentés à la Cour d’appel, 
placeraient les parties en situation d’exception. 

 Le renvoi du dossier s’impose pour une autre 
raison. En effet, aucune justification particulière 
n’autorise la Cour à prononcer une condamnation 
pécuniaire ni à dicter le sort de la réclamation. Une 
telle conclusion déborde ici le cadre de la révision 
judiciaire. La Cour n’est pas saisie de la réclamation 
elle-même; sa fonction est limitée à la révision de la 
légalité de la décision du Comité. La tâche d’exami-
ner le dossier dans son entier et de statuer revient au 
décideur administratif.

III. Conclusion

 En résumé, je ne puis me convaincre que la sym-
pathie due à une victime puisse donner lieu à un 
bouleversement des règles du droit administratif. 
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Dans un cas où un tribunal agit dans les limites de sa 
compétence, la cour de révision doit faire preuve de 
déférence et accepter qu’une disposition réglemen-
taire puisse recevoir plus d’une interprétation. En 
l’espèce, le Comité aurait pu fournir des motifs plus 
élaborés, mais cette faille ne peut servir de prétexte 
pour que notre Cour se substitue à lui. L’importance 
de la disposition à interpréter devrait militer en 
faveur d’un renvoi. Le rôle de la Cour n’est pas de 
dicter aux législatures l’étendue de la protection 
dont les clients des professionnels doivent bénéfi-
cier.

ANNEXE

Dispositions législatives pertinentes

Code des professions, L.R.Q., ch. C-26

89. Le Bureau d’un ordre dont les membres sont appelés 
à détenir des sommes d’argent ou autres valeurs pour le 
compte de leurs clients doit, sous réserve des dispositions 
de la Loi sur le curateur public (chapitre C-81) relatives 
aux biens non réclamés, déterminer par règlement les 
modalités et les normes de réception, de garde et de dis-
position des sommes et valeurs ainsi détenues, ainsi que 
celles relatives à la tenue et à la vérification des comptes 
en fidéicommis, livres et registres de ces membres. Ce 
règlement doit établir un fonds d’indemnisation devant 
servir à rembourser les sommes d’argent ou autres 
valeurs utilisées par un professionnel à d’autres fins que 
celles pour lesquelles elles lui avaient été remises dans 
l’exercice de sa profession, et il doit en fixer les règles 
d’administration et de placement des montants le cons-
tituant.

Règlement sur le fonds d’indemnisation de la 
Chambre des notaires du Québec, R.R.Q. 1981, ch. 
N-2, r. 8

2.01. Le Bureau établit un fonds d’indemnisation devant 
servir à rembourser les sommes d’argent ou autres 
valeurs utilisées par un notaire à d’autres fins que celles 
pour lesquelles elles lui avaient été remises dans l’exer-
cice de sa profession.

4.03. Le Comité administratif, sur recommandation du 
comité, décide s’il y a lieu de faire droit en tout ou en 
partie à une réclamation et, le cas échéant, en fixe l’in-
demnité. Sa décision est définitive.

4.04. L’indemnité maximale payable à même le fonds est 
établie à la somme de 300 000 $ pour le total des récla-
mations contre le même notaire. . .

limits of its jurisdiction, the reviewing court must 
show deference and accept that a regulatory provi-
sion may have more than one interpretation. In the 
present case, the Committee could have provided 
more detailed reasons, but that cannot be used as 
a pretext for having this Court substitute its judg-
ment for that of the Committee. The importance of 
the provision to be interpreted militates in favour of 
remitting the case to the tribunal. It is not the place 
of this Court to dictate to legislatures the extent of 
the protection clients of professionals should enjoy.

ANNEX

Relevant Legislation

Professional Code, R.S.Q., c. C-26

89. The Bureau of an order whose members are called 
upon to hold sums of money or other securities for the 
account of their clients must, subject to the provisions 
of the Public Curator Act (chapter C-81) pertaining to 
unclaimed property, determine by regulation the terms, 
conditions and standards for receipt, custody and dispo-
sition of the sums of money and securities so held, and 
the terms, conditions and standards relating to the keep-
ing and auditing of trust accounts, books and registers of 
such members. The regulation shall establish an indem-
nity fund to be used to repay the amounts of money or 
other securities used by a professional for purposes other 
than those for which they had been delivered to him in 
the practice of his profession and it shall fix the rules of 
administration and of investment of the sums of money 
making up the fund. 

Regulation respecting the indemnity fund of the 
Chambre des notaires du Québec, R.R.Q. 1981, c. 
N-2, r. 8

2.01. The Bureau shall establish an indemnity fund to be 
used to reimburse the sums of money or other securities 
used by a notary for purposes other than those for which 
they had been delivered to him in the practice of his pro-
fession.

4.03. The Administrative Committee, upon the recom-
mendation of the committee, shall decide whether it is 
expedient to allow a claim in whole or in part and, where 
necessary, shall fix the indemnity. Its decision is final.

4.04. The maximum indemnity payable from the fund is 
established at 300 000 $ for the total claims against the 
same notary. . . .
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Notarial Act, R.S.Q., c. N-2

2. (1) Notaries are legal practitioners and public officers 
whose chief duty is to draw up and execute deeds and 
contracts to which the parties are bound or desire to give 
the character of authenticity attached to acts of the public 
authority and to assure the date thereof.

4. (1) Every notary shall be called “notary” and his offi-
cial signature shall include the word “notary” following 
his usual signature. . . .

15. The chief duties of every notary, in addition to those 
required of him by this Act, shall be:

. . .

 (b) to observe in the practice of his profession the 
rules of the most scrupulous honesty and impartiality;

Code of ethics of notaries, R.R.Q. 1981, c. N-2, r. 3

3.01.05. A notary must give disinterested, frank and 
honest advice to his clients or parties.

3.03.04. Unless he has sound and reasonable grounds 
therefor, a notary may not cease to act for the account 
of a client. The following shall, in particular, constitute 
sound and reasonable grounds:

 (a) loss of the client’s confidence;

 (b) the fact that the notary is in a situation of conflict 
of interest or in a situation such that his professional inde-
pendence could be called in question;

 (c) inducement by the client to perform illegal, unfair 
and fraudulent acts.

3.04.01. A notary must subordinate his personal interest 
to that of his client.

4.02.01. In addition to those referred to in sections 57 
and 58 of the Professional Code, the following acts are 
derogatory to the dignity of the profession: 

. . .

 (b) misappropriating or using for purposes other than 
those authorized by the client the monies or securities 
entrusted to the notary in the practice of his profession;

Loi sur le notariat, L.R.Q., ch. N-2

2. 1.  Les notaires sont des praticiens du droit et des offi-
ciers publics dont la principale fonction est de rédiger et 
de recevoir les actes et contrats auxquels les parties doi-
vent ou veulent faire donner le caractère d’authenticité 
qui s’attache aux actes de l’autorité publique et en assurer 
la date.

4. 1.  Tout notaire s’intitule « notaire » et sa signature 
officielle doit comprendre, à la suite de sa signature habi-
tuelle, le mot « notaire ».

15. Les principaux devoirs d’un notaire, outre ceux qui 
lui sont imposés par la présente loi, sont :

. . .

 b) d’observer, dans l’exercice de sa profession, les 
règles de la probité et de l’impartialité la plus scrupu-
leuse;

Code de déontologie des notaires, R.R.Q. 1981, ch. 
N-2, r. 3

3.01.05. Le notaire doit agir comme conseiller désinté-
ressé, franc et honnête de ses clients ou des parties.

3.03.04. Le notaire ne peut, sauf pour un motif juste et 
raisonnable, cesser d’agir pour le compte d’un client. 
Constituent notamment des motifs justes et raisonna-
bles :

 a) la perte de la confiance du client;

 b) le fait que le notaire soit en situation de conflit d’in-
térêts ou dans un contexte tel que son indépendance pro-
fessionnelle pourrait être mise en doute;

 c) l’incitation, de la part du client, à l’accomplisse-
ment d’actes illégaux, injustes et frauduleux.

3.04.01. Le notaire doit subordonner son intérêt person-
nel à celui de son client.

4.02.01. En outre de ceux mentionnés aux articles 57 et 
58 du Code des professions, sont dérogatoires à la dignité 
de la profession, les actes suivants :

. . .

 b) le détournement ou l’emploi pour des fins autres 
que celles indiquées par le client de deniers ou valeurs 
confiés au notaire dans l’exercice de sa profession;
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Loi sur le notariat, L.R.Q., ch. N-3

10.  Le notaire est un officier public et collabore à l’ad-
ministration de la justice. Il est également un conseiller 
juridique.

 En sa qualité d’officier public, le notaire a pour mis-
sion de recevoir les actes auxquels les parties doivent ou 
veulent faire donner le caractère d’authenticité qui s’atta-
che aux actes de l’autorité publique, d’en assurer la date 
et, s’il s’agit d’actes reçus en minute, d’en conserver le 
dépôt dans un greffe et d’en donner communication en 
délivrant des copies ou extraits de ces actes.

11.  Dans le cadre de sa mission d’officier public, le 
notaire a le devoir d’agir avec impartialité et de conseiller 
toutes les parties à un acte auquel elles doivent ou veulent 
faire donner le caractère d’authenticité.

Code de déontologie des notaires, (2002) 134 G.O. 
II, 5969

18.  Le notaire ne peut utiliser pour ses fins personnelles 
les fonds, valeurs et autres biens qui lui sont confiés dans 
l’exercice de sa profession. Ainsi, il ne peut notamment 
les utiliser comme emprunt personnel ou en garantie ni 
les placer à son profit, soit en son nom personnel, soit par 
personne interposée ou pour le compte d’une personne 
morale dans laquelle il détient un intérêt.

30.  Le notaire ne peut être en situation de conflits d’inté-
rêts.

 Il est en situation de conflits d’intérêts lorsque les 
intérêts sont tels qu’il peut être porté à préférer certains 
d’entre eux et que son jugement ou sa loyauté peuvent 
être défavorablement affectés.

 Dès qu’il constate qu’il se trouve dans une situation 
de conflits d’intérêts, le notaire doit cesser d’exercer ses 
fonctions.

Code civil du Québec, L.Q. 1991, ch. 64 

 1422. Le contrat frappé de nullité est réputé n’avoir 
jamais existé.

 Chacune des parties est, dans ce cas, tenue de restituer 
à l’autre les prestations qu’elle a reçues.

 1617. Les dommages-intérêts résultant du retard dans 
l’exécution d’une obligation de payer une somme d’ar-
gent consistent dans l’intérêt au taux convenu ou, à défaut 
de toute convention, au taux légal. 

 Le créancier y a droit à compter de la demeure sans 
être tenu de prouver qu’il a subi un préjudice.

Notaries Act, R.S.Q., c. N-3

10. A notary is a public officer and takes part in the 
administration of justice. A notary is also a legal adviser.

 The mission of a notary, in his or her capacity as a 
public officer, is to execute acts which the parties wish or 
are required to endow with the authenticity attaching to 
acts of public authority, to provide such acts with a fixed 
date, and to keep all acts executed en minute in his or 
her notarial records and issue copies of or extracts from 
them.

11. In his or her role as a public officer, a notary is duty-
bound to act impartially and to advise all parties to an 
act which the parties wish or are required to endow with 
authenticity.

Code of ethics of notaries, (2002) 134 O.G. II, 
4561

18. No notary shall use for his own purposes the monies, 
securities, or other property entrusted to him in the prac-
tice of his profession. In particular, he shall not use them 
as a personal loan or security, or invest them to his own 
advantage, whether in his name, through an intermedi-
ary, or on behalf of a legal person in which he owns an 
interest.

30. No notary may be in a situation of conflict of inter-
est.

 A notary is in a situation of conflict of interest where 
the interests are such that he may be inclined to give pref-
erence to some of them, or his judgment or loyalty may 
be unfavourably affected.

 As soon as the notary finds himself in a conflict of 
interest, he shall cease to perform his duties.

Civil Code of Québec, S.Q. 1991, c. 64 

 1422. A contract that is null is deemed never to have 
existed. 

 In such a case, each party is bound to restore to the 
other the prestations he has received.

 1617. Damages which result from delay in the per-
formance of an obligation to pay a sum of money consist 
of interest at the agreed rate or, in the absence of any 
agreement, at the legal rate.

 The creditor is entitled to the damages from the date 
of default without having to prove that he has sustained 
any injury.
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 A creditor may stipulate, however, that he will be enti-
tled to additional damages, provided he justifies them.

 1619. An indemnity may be added to the amount 
of damages awarded for any reason, which is fixed by 
applying to the amount of the damages, from either of the 
dates used in computing the interest on them, a percent-
age equal to the excess of the rate of interest fixed for 
claims of the State under section 28 of the Act respecting 
the Ministère du Revenu over the rate of interest agreed 
by the parties or, in the absence of agreement, over the 
legal rate.

 1701. In the case of total loss or alienation of prop-
erty subject to restitution, the person liable to make the 
restitution is bound to return the value of the property, 
considered when it was received, or at the time of its loss 
or alienation, or at the time of its restitution, whichever 
value is the lowest, or, if the person is in bad faith or if 
the restitution is due to his fault, whichever value is the 
highest.

 If the property has perished by superior force, how-
ever, the debtor is exempt from making restitution, but 
he shall then assign to the creditor, as the case may be, 
the indemnity he has received for the loss of the prop-
erty or, if he has not already received it, the right to the 
indemnity. If the debtor is in bad faith or if the restitution 
is due to his fault, he is not exempt from making restitu-
tion unless the property would also have perished if it had 
been in the hands of the creditor.

 Appeal allowed with costs, Deschamps J. dis-
senting.

 Solicitors for the appellant: Duquette & Closson-
Duquette, Sainte-Thérèse, Quebec.

 Solicitors for the respondent and the intervener: 
Joli-Cœur, Lacasse, Geoffrion, Jetté, Saint-Pierre, 
Montréal.

 Le créancier peut, cependant, stipuler qu’il aura droit 
à des dommages-intérêts additionnels, à condition de les 
justifier.

 1619. Il peut être ajouté aux dommages-intérêts accor-
dés à quelque titre que ce soit, une indemnité fixée en 
appliquant à leur montant, à compter de l’une ou l’autre 
des dates servant à calculer les intérêts qu’ils portent, un 
pourcentage égal à l’excédent du taux d’intérêt fixé pour 
les créances de l’État en application de l’article 28 de la 
Loi sur le ministère du Revenu sur le taux d’intérêt con-
venu entre les parties ou, à défaut, sur le taux légal.

 1701. En cas de perte totale ou d’aliénation du bien 
sujet à restitution, celui qui a l’obligation de restituer est 
tenu de rendre la valeur du bien, considérée au moment 
de sa réception, de sa perte ou aliénation, ou encore 
au moment de la restitution, suivant la moindre de ces 
valeurs; mais s’il est de mauvaise foi ou si la cause de 
restitution est due à sa faute, la restitution se fait suivant 
la valeur la plus élevée.

 Le débiteur est cependant dispensé de toute restitution 
si le bien a péri par force majeure, mais il doit alors céder 
au créancier, le cas échéant, l’indemnité qu’il a reçue 
pour cette perte, ou le droit à cette indemnité s’il ne l’a 
pas déjà reçue; lorsque le débiteur est de mauvaise foi 
ou que la cause de restitution est due à sa faute, il n’est 
dispensé de la restitution que si le bien eût également péri 
entre les mains du créancier.

 Pourvoi accueilli avec dépens, la juge Deschamps 
est dissidente.

 Procureurs de l’appelant : Duquette & Closson-
Duquette, Sainte-Thérèse, Québec.

 Procureurs de l’intimée et de l’intervenant : 
Joli-Cœur, Lacasse, Geoffrion, Jetté, Saint-Pierre, 
Montréal.
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Date: 20130404 

Docket: T-1045-11 

Citation: 2013 FC 342 

Toronto, Ontario, April 4, 2013 

PRESENT: The Honourable Mr. Justice Mandamin 

 

 

BETWEEN: 

 PICTOU LANDING BAND COUNCIL 

AND MAURINA BEADLE 

 

 

 Applicants 

 

and 

 

 

 

ATTORNEY GENERAL OF CANADA 

 

 

 Respondent 

 

   

 

           REASONS FOR JUDGMENT AND JUDGMENT 

 

[1] The Pictou Landing Band Council and Ms. Maurina Beadle apply for judicial review of the 

decision of Ms. Barbara Robinson, Manager, Social Programs, Aboriginal Affairs and Northern 

Development Canada (AANDC), not to reimburse the Pictou Landing Band Council (PLBC) for in-

home health care to one of its members beyond a normative standard of care identified by Ms. 

Robinson. 
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[2] The Applicants also request that the Court make an order pursuant to section 24(1) of the 

Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B 

to the Canada Act 1982 (UK), 1982, c 11 [Charter], directing the Respondent to reimburse the 

PLBC for exceptional costs incurred providing home care to Jeremy Meawasige and his mother, 

Ms. Beadle, from May 27, 2010 to the present.  

 

[3] I have decided to grant the application for judicial review because I have determined 

Jordan’s Principle is applicable in this case. Having decided as I have, I need not consider the 

application for an order for reimbursement pursuant to section 24(1) of the Charter. 

 

[4] My reasons follow. 

 

Background 

 

[5] The Pictou Landing Band Council is the elected government of the Pictou Landing First 

Nation and makes governance decisions concerning its members, including the allocation of 

funding received from the federal government through block contribution agreements. This includes 

funding from AANDC and Health Canada to deliver continuing care services to members in need 

on the Pictou Landing Reserve. 

 

[6] The other Applicant is Ms. Maurina Beadle, a 55 year-old member of the Pictou Landing 

First Nation. Her son, Jeremy Meawasige, is a teenager with multiple disabilities and high care 

needs. He has been diagnosed with hydrocephalus, cerebral palsy, spinal curvature and autism. 
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Jeremy can only speak a few words and cannot walk unassisted. He is incontinent and needs total 

personal care including showering, diapering, dressing, spoon feeding, and all personal hygiene 

needs. He can become self-abusive at times, and needs to be restrained for his own safety. 

 

[7] Jeremy lives on the Pictou Landing Indian Reserve. Ms. Beadle, his mother, is Jeremy’s 

primary caregiver and she was able to care for her son in the family home without government 

support or assistance until Ms. Beadle suffered a stroke in May 2010. 

 

[8] After her stroke, Ms. Beadle was unable to continue to care for Jeremy without assistance. 

She was hospitalized for several weeks, and when she was released, required a wheelchair and 

assistance with her own personal care. The PLBC immediately started providing 24 hour care for 

both Ms. Beadle and Jeremy in their home. Between May 27, 2010 and March 31, 2011, the PLBC 

spent $82,164.00 on in-home care services for Ms. Beadle and Jeremy. 

 

[9] The PLBC continued to provide home care support to Ms. Beadle and Jeremy. In October 

2010, the Pictou Landing Health Centre arranged for an assessment of the family’s needs. Since that 

time, the Health Centre has provided the family with in-home services as recommended by the 

assessment. From Monday to Friday, a personal care worker is present from 8:30 a.m. to 11:30 p.m. 

Over the weekends, there is 24 hour care. This level of care meets Jeremy’s need for 24-hour care, 

less what his family can provide. The family providers are Ms. Beadle, to the degree she has 

recovered from her stroke and Jeremy’s older brother, Jonavan, who attends to assist. 
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[10] Ms. Beadle and her son Jeremy have a deep bond with each other. His mother is often the 

only person who can understand his communication and needs. She spent many hours training him 

to walk and helping him with special exercises.  She discovered his love of music and sings to him 

when he is upset or does not want to cooperate. Her voice calms him and can make him desist in 

self-abusive behaviour.  She takes him on the pow-wow trail, travelling to communities where pow-

wows are held.  She says Jeremy is happiest when he is dancing with other First Nations people and 

singing to traditional music. Jeremy has never engaged in self-abusive behaviour on those 

occasions. 

 

[11] By February 2011, the costs associated with caring for the family were approximately 

$8,200 per month. This represented nearly 80% of the PLBC’s total monthly budget for personal 

and home care services funded by AANDC under the Assisted Living Program (ALP) and by 

Health Canada under the Home and Community Care Program (HCCP). 

 

The Assisted Living Program and the Home and Community Care Program 

 

[12] The ALP is administered by the PLBC and has both an institutional and in-home care 

component. The ALP provides funding for non-medical, social support services to seniors, adults 

with chronic illness, and children and adults with disabilities (mental and physical) living on reserve 

and includes such things as attendant care, housekeeping, laundry, meal preparation, and non-

medical transportation. 
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[13] The Home and Community Care Program is also administered by the PLBC. Under the 

HCCP, the PLBC is required to prioritize and fund essential services before support services and 

Health Canada spells out what falls under each of these headings. The HCCP provides funding to 

assist with delivery of basic in-home health care services which require a licensed/certified health 

practitioner or the supervision of such a person. The PLBC determines how the contribution 

agreement dollars for the HCCP are spent in the provision of basic in-home health care services. 

 

[14] The ALP and the HCCP are programs designed to complement each other, but not to 

provide duplicate funding for the same service. If a type of care, such as respite care, is already 

being paid for by one of the programs, it will not be an eligible expense under the other. 

 

[15] Under the current block contribution agreement between the PLBC and Aboriginal Affairs 

and Northern Development Canada [AANDC] the PLBC receives $55,552.00 for funding eligible 

ALP services. Under the block contribution agreement between PLBC and Health Canada, the 

PLBC receives $75,364.00. 

 

Request for Funding 

 

[16] On February 16, 2011, Ms. Philippa Pictou, the Health Director at the Pictou Landing First 

Nation Health Centre contacted Ms. Susan Ross, the Atlantic Regional Home and Community Care 

Coordinator at Health Canada. Ms. Pictou expressed her opinion that Jeremy’s case met the 

definition of Jordan’s Principle and asked Ms. Ross to participate in case conferencing regarding his 

needs.  
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[17] Jordan’s Principle was developed in response to a sad case involving a severely disabled 

First Nation child who remained in a hospital for over two years due to jurisdictional disputes 

between different levels of government over payment of home care on his First Nation community. 

The child never had the opportunity to live in a family environment because he died before the 

dispute could be resolved. Jordan’s Principle aims to prevent First Nations children from being 

denied prompt access to services because of jurisdiction disputes between different levels of 

government.  

 

[18] Jordan’s Principle is a child-first principle that says the government department first 

contacted for a service readily available off reserve must pay for it while pursuing repayment of 

expenses. Jordan’s Principle is a mechanism to prevent First Nations children from being denied 

equal access to benefits or protections available to other Canadians as a result of Aboriginal status. 

 

[19] On February 28, 2011, a case conference was held regarding Jeremy’s needs. In attendance 

were provincial care assessors from the Nova Scotia Department of Health and Wellness, the Pictou 

Landing Community Health Nurse, representatives of the PLBC, and Ms. Ross and Ms. Deborah 

Churchill on behalf of Canada. 

 

[20] On April 19, 2011, a second case conference took place to discuss Jeremy’s needs. Because 

Ms. Pictou had earlier requested that Jeremy’s situation be considered a Jordan’s Principle case, Ms. 

Barbara Robinson, the Jordan’s Principal focal point for AANDC, was asked to participate. Both 

Ms. Ross and Ms. Robinson attended the second case conference, as did Mr. Troy Lees, a civil 

servant with the Nova Scotia provincial Department of Community Services. 
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[21] At the second case conference, Mr. Lees explained what the province would provide to a 

child with similar needs and circumstances off reserve. He explained there was a departmental 

directive that a family living off reserve could receive up to a maximum of $2,200 per month in 

respite services. Mr. Lees also stated that the province would not provide 24-hour care in the home 

by funding the equivalent to the costs of institutional care. 

 

[22] On May 12, 2011, Ms. Pictou wrote to Health Canada and AANDC officials to formally 

request additional funding so that the PLBC could continue to provide home care services to Ms. 

Beadle and Jeremy. Attached to the request was a briefing note describing Ms. Beadle’s and 

Jeremy’s situation and their home care needs. Also attached was a copy of the Nova Scotia Supreme 

Court’s March 29, 2011 decision in Nova Scotia (Department of Community Services) v Boudreau, 

2011 NSSC 126, 302 NSR (2d) 50 [Boudreau]. 

 

[23] On May 27, 2011, Ms. Robinson, the Manager for Social Programs and the Jordan’s 

Principle focal point for AANDC, emailed her decision to Ms. Pictou. The decision was delivered 

on behalf of both AANDC and Health Canada. In her decision, Ms. Robinson concluded there was 

no jurisdictional dispute in this matter as both levels of government agreed that the funding 

requested was above what would be provided to a child living on or off reserve. Ms. Robinson 

determined that Jeremy’s case did not meet the federal definition of a Jordan’s Principle case. 
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Decision Under Review 

 

[24] Ms. Robinson [the Manager] informed Ms. Pictou of her decision to refuse the PLBC’s 

request for additional funding for Jeremy’s case by an extensive email dated May 27, 2011. She 

advised that she had an opportunity to confer with provincial health authorities and verified that the 

request for the provision of 24-hour home care for Jeremy would exceed the normative standard of 

care. 

 

[25] The Manager recognized the First Nation’s right to enhance the services that are provided to 

this family through own source revenues, but emphasized that services that exceed the normative 

standard of care and which are outside of the federal funding authorities would not be reimbursed 

through the AANDC Assisted Living or Health Canada Home and Community Care Programs. 

 

[26] The Manager went on to state that provincial officials had confirmed that Jeremy’s care 

needs would meet the placement criteria for long term institutional care, and that depending upon 

the classification of the long term care facility, the expenses associated with Jeremy’s care would be 

fully funded by the AANDC Assisted Living, Institutional Care Program and/or the Province of 

Nova Scotia. However, she recognized this was a personal decision and that Jeremy’s mother did 

not wish to place her child in a long term care facility. 

 

[27] The Manager concluded by noting that although the case did not meet the federal definition 

of a Jordan’s Principle case, AANDC and Health Canada would continue to work with stakeholders 

and to participate in case conferencing as required. 
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Relevant Legislation 

 

[28] The Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982 (UK), 1982, c 11 provides: 

 

15. (1) Every individual is equal 
before and under the law and 
has the right to the equal 

protection and equal benefit of 
the law without discrimination 

and, in particular, without 
discrimination based on race, 
national or ethnic origin, colour, 

religion, sex, age or mental or 
physical disability. 

 

15. (1) La loi ne fait acception 
de personne et s’applique 
également à tous, et tous ont 

droit à la même protection et au 
même bénéfice de la loi, 

indépendamment de toute 
discrimination, notamment des 
discriminations fondées sur la 

race, l’origine nationale ou 
ethnique, la couleur, la religion, 

le sexe, l’âge ou les déficiences 
mentales ou physiques. 
 

 

[29] The Social Assistance Act, RSNS 1989, c 432 [SAA] provides: 

 

9 (1) Subject to this Act and the regulations the social services 
committee shall furnish assistance to all persons in need, as defined 

by the social services committee, who reside in the municipal unit. 
 
[Emphasis added] 

 
 

[30] The Municipal Assistance Regulations, NS Reg 76-81 provides: 

 
1. In these regulations 

 
(e) "assistance" means the provision of money, goods or services to a 
person in need, including  

 
(i) items of basic requirement: food, clothing, shelter, fuel, 

utilities, household supplies and personal requirements,  
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(ii) items of special requirement: furniture, living allowances, 
moving allowances, special transportation, training allowances, 

special school requirements, special employment requirements, 
funeral and burial expenses and comforts allowances. The 

Director may approve other items of special requirement he 
deems essential to the well being of the recipient,  
 

(iii) health care services: reasonable medical, surgical, 
obstetrical, dental, optical and nursing services which are not 

covered under the Hospital Insurance Plan or under the Medical 
Services Insurance Plan,  
 

(iv) care in homes for special care,  
 

(v) social services, including family counselling, homemakers, 
home care and home nursing services,  
 

(vi) rehabilitation services; 
 

[Emphasis added] 
 

 

Arguments of the Parties 

 

Applicants’ Submissions 

 

[31] The Applicants organized their submissions according to the issues they identified. 

 

What is the appropriate standard of review? 

 

[32] The Applicants submit the central issue raised in this judicial review is whether the decision-

maker ought to have exercised her discretion to provide additional funding to the PLBC for 

continuing care services. The Applicants submit that in the particular circumstances of this case, a 

positive decision was necessary to ensure Jeremy and Ms. Beadle continue to receive equal benefit 
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under the law as guaranteed by section 15 of the Charter. The Applicants submit the appropriate 

standard of review for issues involving the Charter is invariably one of correctness. 

 

[33] The Applicants also submit that the Respondent erred in law by failing to properly interpret 

and apply the Nova Scotia SAA in accordance with the jurisprudence of the Nova Scotia Supreme 

Court. As an error of law, the Applicants submit the standard of review on this issue must also be 

correctness. 

 

[34] Finally, the Applicants allege that the impugned decision was based on a serious 

misapprehension of the evidence following a gravely flawed fact-finding process. The Applicants 

submit this Court has held that the Government of Canada may be held to a reasonableness standard 

when exercising discretionary power pursuant to contribution funding agreements with First 

Nations Bands. 

 

Did the decision-maker err in law in interpreting and applying the Nova Scotia Social Assistance 

Act? 
 

[35] The Applicants submit the ALP Manual and the relevant funding agreement with the PLBC 

both state that funding is provided to bands to ensure individuals living on reserve receive services 

“reasonably comparable” to those provided by the province. The Applicants submit the Respondent 

denied additional funding to the PLBC on the grounds that Jeremy and Ms. Beadle would only be 

entitled to home-care services to a maximum of $2,200 per month if they lived off reserve. The 

Applicants argue that in reaching this decision, the Respondent committed an error of law. 
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[36] In Nova Scotia, social services and assistance for people with disabilities are provided under 

the SAA. Section 9 of the SAA states that, subject to regulations, the government “shall furnish 

assistance to all persons in need”. Section 18 of the SAA provides the Governor in Council to make 

regulations pursuant to the SAA. Under s 1(e)(iv) of the Municipal Assistance Regulations, NS Reg 

76-81 “assistance” is defined to include “home care”. 

 

[37] Nova Scotia’s Direct Family Support Policy from 2006 states that the funding for respite to 

people with disabilities “shall not normally exceed” $2,200 per month. The Policy also states that 

additional funding may be granted in “exceptional circumstances”. The Applicants submit Ms. 

Robinson conceded in cross-examination that Jeremy and Ms. Beadle met much of the criteria 

under the “exceptional circumstances” portion of the policy. However, the Applicants submit Ms. 

Robinson concluded this Policy did not reflect Nova Scotia’s normative standard of care because a 

provincial official had issued a separate directive that stated that no funding in excess of $2,200 

would ever be provided. 

 

[38] The Applicants submit that in cross-examination Ms. Robinson also indicated that she had 

read the judgment in Boudreau, where the Nova Scotia Supreme Court concluded that the $2,200 

monthly cap was not lawful or binding in any way. 

 

[39] The Applicants cited from the Court decision in Boudreau at paras 61 & 62 stating: 

 

What does the SAA obligate the Department to do in the case at Bar? 
I note s. 27 of the SAA permits regulations “prescribing the 

maximum amount of assistance that may be granted” but no 
regulations relevant to the case at Bar are in place. 
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… 
 

How much “assistance” as defined in the Municipal Assistance 
Regulations, is the “care” obligation vis-à-vis Brian Boudreau? In my 

view, the obligations of the Department pursuant to the SAA and 
Regulations are met when the “assistance” reasonably meets the 
“need” in each specific case. 

 
[Emphasis added] 

 
 

[40] The Applicants submit that Ms. Robinson stated in cross-examination that the Boudreau 

judgment was “not relevant” to her decision. They submit this is an error of law and that the 

decision must be quashed for this reason alone. 

 

Was the decision based on a serious misunderstanding of the evidence? 

 

[41] The Applicants submit that even if the refusal to provide additional funding to the PLBC is 

not found to be discriminatory, the decision remains unreasonable as it was based on a serious 

misapprehension of evidence and on a gravely flawed fact finding process. 

 

[42] The Applicants argue that the decision is unreasonable because it was based on an erroneous 

understanding of what was actually being requested by the PLBC. The Applicants point to Ms. 

Robinson’s decision of May 27, 2011 to illustrate that Ms. Robinson denied the PLBC’s request on 

the basis that 24 hour care was not available off reserve. However, the Applicants submit this was 

not what was requested by the PLBC. 
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[43] The Applicants point to a particular paragraph in Ms. Pictou’s Briefing Note which was 

attached to the request for additional funding which states: 

 

Jeremy Meawasige’s reasonable “need” for “homecare” is 24 hours a 

day, 7 days a week (less the time his family can reasonably attend to 
his care), but which department is obliged to meet his care needs? 

 
 

The Applicants submit that this demonstrates that Ms. Robinson erred by characterizing the PLBC’s 

request as funding for 24-hour services as well as additional assistance for meal preparation and 

light housekeeping. 

 

[44] The Applicants argue that since Ms. Robinson failed to understand what was requested by 

the PLBC, it cannot be said that the request for additional funding was properly or fairly considered. 

The Applicants submit that Courts have held that a decision-maker’s misapprehension of facts or 

evidence constitutes a palpable and overriding error. Crane v Ontario (Director, Disability Support 

Program), (2006), 83 OR (3d) 321 (ON CA) at paras 35-36. The Applicants submit that in this case, 

Ms. Robinson’s misapprehension of the PLBC’s request not only affected the fact-finding process, 

but it formed the very basis for the denial of the request. The Applicants submit this amounts to an 

unreasonable error. 

 

[45] The Applicants submit Ms. Robinson also ignored relevant information before her. The 

Applicants argue the provincial Home Care Policy confers up to $6,600 per month in home care 

services to people with disabilities, and is not capped at $2,200. The Applicants argue that presented 
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with this evidence, Ms. Robinson’s assertion that the normative standard of care off reserve is 

invariably limited to $2,200 per month is untenable and that this amounts to an error in law. 

 

Did the decision-maker exercise her discretion in a manner that violated section 15(1) of the 

Charter? 
 

 

[46] The Applicants claim that the decision to deny additional funding to the PLBC so that it 

could continue providing Jeremy and Ms. Beadle with home care was discriminatory and contrary 

to s. 15(1) of the Charter. The Applicants submit that while the federal government may enter into 

contribution agreements with Band Councils to provide services, such agreements cannot supersede 

its obligations under the Charter. The Applicants also submit that the government’s exercise of 

discretionary powers must conform to the Charter. The Applicants argue that Ms. Robinson had a 

duty to consider the requests for additional funding under the relevant agreements in a manner that 

respects the Beadles’ rights to receive equal benefits compared to those residing off reserve in their 

province of residence. 

 

[47] The Applicants submit that for First Nations people living on reserve, Jordan’s Principle is a 

means by which the fundamental objectives of s. 15(1) can be achieved. 

 

[48] The Applicants argue that the exceptional and unanticipated health needs of the Beadle 

family jeopardize the PLBC’s ability to provide the services the family reasonably requires and 

would likely be entitled to off reserve. The Applicants submit that Ms. Robinson had a duty to 

exercise her discretion under the relevant funding agreements in a manner that conforms to s. 15(1) 

of the Charter. 
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[49] The Applicant also argues that infringement under s. 15(1) cannot be justified under s. 1 of 

the Charter. 

 

Respondent’s Submissions 

 

[50] The Respondent’s submissions are similarly organized according to the issues identified by 

the Respondent. 

 

The standard of review is reasonableness 

 

[51] The Respondent submits the question of whether the service provided by the PLBC 

exceeded the provincial normative standard of care is a question of fact and requires a decision 

maker to gather facts about the assistance needs of the claimant, the treatments required, and the 

nature of the disabilities at issue. The Respondent asserts that it also requires fact gathering about 

the services that are currently available to similar people living off reserve and gathering factual 

information from provincial authorities and the federal program requirements. The Respondent 

submits the decision maker is entitled to give significant weight to the definition of the normative 

standard of care provided by the provincial authorities. 

 

With respect to the assessment of the request made by the Applicants, the Respondent submits the 

determination of what was actually requested is a question of fact. Ms. Robinson was required to 

review Jeremy’s situation and determine what their request constituted based on all of the material 

submitted. The Respondent submits that the Supreme Court of Canada in Dunsmuir v New 
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Brunswick, 2008 SCC 9 [Dunsmuir] has determined that where a question is a factual determination 

which depends purely on the weighing of evidence, the applicable standard of review is 

reasonableness. The Respondent submits that where, as here, the underlying factual and legal issues 

cannot be separated, the appropriate standard of review is still reasonableness. Dunsmuir at paras 

53-54. 

 

[52] The Respondent submits that the standard of reasonableness in the present case is 

particularly appropriate because the decision maker was asked to make a determination of eligibility 

under a federal policy for which she was the expert designated authority in a discrete and special 

administrative regime, with particular expertise, and with the unique ability to interact with 

provincial authorities whose cooperation is required to make the necessary determination. The 

Respondent submits that the reasonableness standard is the most reflective of the nature of the 

inquiry and the context in which it takes place. 

 

[53] Regarding the Charter issue, the Respondent submits there is no standard of review of this 

issue in this Court. The Respondent argues that the Charter issue is a matter of constitutional law 

and not administrative law. This is the first time that the s. 15 argument has been raised in this 

matter. The Respondent submits this is the Court of first instance for the determination of the 

constitutional question. 
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Jordan’s Principle was not engaged in this case 

 

[54] The Respondent submits that in order to determine whether Jordan’s Principle was engaged, 

Ms. Robinson had to determine if there was a jurisdictional dispute between Canada and Nova 

Scotia regarding the provision of funding for Jeremy’s care and if the funding provided by Canada 

met the normative standard of care in Nova Scotia. 

 

[55] The Respondent submits there was no jurisdictional dispute. Both Canada and Nova Scotia 

agreed that Jeremy’s situation entitled him to receive institutional care and the Province 

acknowledged it would pay for those services over and above federal authority. 

 

[56] The Respondent argues that Ms. Robinson determined the normative standard of care for in-

home services in Nova Scotia was $2,200 per month as a result of her consultation with provincial 

officials from multiple departments, and after raising with them the applicability of the SAA, the 

Direct Family Support Policy, the Health and Wellness Program, and the recent decision of the 

Nova Scotia Supreme Court in Boudreau. The Respondent submits Ms. Robinson brought all of the 

Applicants’ concerns and arguments before the provincial officials who informed her that the 

amount Jeremy would receive if he lived off reserve would be no more than $2,200. 

 

[57] The Respondent asserts that Ms. Robinson’s approach to determining the normative 

standard of care was correct and her conclusion that the request was beyond the normative standard 

of care was reasonable. The Respondent submits the provincial officials were in the best position to 
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say what services are available to residents of the province living off reserve and thus using this 

information as a basis for her decision was reasonable. 

 

[58] Regarding the Applicants’ submissions on the applicability of the Boudreau case, the 

Respondent submits Boudreau is a case about exceptional circumstances to the provincial standard 

of care but does not purport to change the standard of care itself. The provincial authority had 

already determined that Boudreau required in-home care in an amount less than what the PLBC has 

provided here. Also, the $2,200 limit had not previously been applied in Boudreau’s case because 

he had been “grandfathered”. 

 

[59] The Respondent submits that the situation in Boudreau is quite different from Jeremy’s 

because Boudreau was receiving exceptional circumstances funding prior to the October 2006 

Directive from the Department of Community Services that indicated the maximum for respite in-

home care was $2,200 per month, with no exceptions. Moreover, the Respondent submits Canada 

and Nova Scotia have already determined that the applicable standard for Jeremy is institutional, not 

respite care. The Respondent submits the Applicants are trying to use the Boudreau case to create a 

new standard of care that neither the Province nor Canada recognizes. 

 

The request for additional funding was properly assessed 

 

[60] The Respondent submits the evidence is clear that the Applicants requested the equivalent of 

24-hour per day care, and only for Jeremy, contrary to the Applicants’ arguments that Ms. Robinson 

misapprehended the request for additional funding. 

20
13

 F
C

 3
42

 (
C

an
LI

I)



Page: 

 

20 

[61] The Respondent submits the Applicants allege that they requested only funding for in-home 

care 24 hours per day, 7 days per week, less what Jeremy’s own family could provide. For this 

proposition, the Respondent notes the Applicants rely on a specific sentence in the Briefing Note 

Ms. Pictou prepared on Jeremy’s case which was sent to Health Canada and AANDC. 

 

[62] The Respondent submits that in the immediately preceding paragraph in the Briefing Note, 

Ms. Pictou refers to 24 hour per day, 7 days a week care without any limitation regarding family 

assistance. Further, the Respondent argues that in the email with the formal request for additional 

funding (to which the Briefing Note was attached), Ms. Pictou stated: 

 

Even if it is not a Jordan’s Principle case, I would like either the 
Federal or Provincial Government to reimburse us up to the level that 

he would qualify for if institutionalized (estimated by Community 
Services to be $350 per day). 

 
 

[63] The Respondent submits it was reasonable for Ms. Robinson to conclude that the Applicants 

had requested the funding equivalent of 24 hour per day in-home care, and to verify whether that 

need was beyond the normative standard of care that the province would provide for in-home care 

for any Nova Scotian. 

 

[64] Even if the Applicants’ request could be interpreted as 24 hours minus what family 

members could provide (which is not admitted), the Respondent submits Ms. Robinson’s factual 

finding that the Applicants’ funding request exceeded the provincial standard for in-home care is 

reasonable given the evidence. 
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The decision does not violate section 15(1) of the Charter. 

 

[65] The Respondent submits the decision not to grant the request for additional funding up to 

the daily rate of institutional care does not discriminate against Jeremy or any other First Nations 

child. First, the Respondent submits the benefit the Applicants requested is not a benefit provided by 

law. Under the ALP and HCCP, the PLBC has funding to provide their community with reasonably 

comparable services to those that would be available to the off reserve population. The Respondent 

submits funding for those benefits was and is available to Jeremy, and he is treated no differently 

from any other Nova Scotian with similar needs. There is no distinction on which a discrimination 

claim can rest. 

 

[66] The Respondent submits that Jordan’s Principle clearly is not engaged in this case. Jordan’s 

Principle was adopted to ensure that no First Nations child would be denied services while 

governments debated over the jurisdictional responsibility to provide an eligible service. The 

Respondent argues that what is at stake in this case is not a jurisdictional dispute at all, but a claim 

that the PLBC’s decision to provide in-home care to one of its members beyond the normative 

provincial standard of care legally obliges Canada to fund such services. 

 

[67] The Respondent submits that the evidence clearly indicates that Jeremy’s needs well exceed 

the levels of in-home care that would be available to anyone living off reserve in Nova Scotia. This 

was confirmed by the provincial officials who indicated that this level of in-home care would not be 

available and institutionalization would be the supported option. The Respondent submits this is not 

a case where the application of federal programs or policies denies a benefit that would otherwise be 

20
13

 F
C

 3
42

 (
C

an
LI

I)



Page: 

 

22 

available to someone else. The Respondent argues that the Applicants are attempting to create a 

benefit out of the ALP and HCCP that simply does not exist at law. 

 

[68] The Respondent submits that neither Ms. Robinson’s decision, nor the structure of the ALP 

and HCCP funding itself creates any distinction between Jeremy and a person with similar 

disabilities and care needs that is not living on a reserve. The Respondent notes that under the ALP 

and the HCCP, Canada has elected to provide funding for services that are reasonably comparable 

with people living off reserve so that no such distinction will be created. In this regard, the 

Respondent submits Ms. Robinson was required to verify the provincial normative standard of care, 

and did so by specifically enquiring with the provincial authorities whether, if Jeremy was living off 

reserve, funding for his care needs could be provided in-home. The Respondent submits that the 

information provided to Ms. Robinson from the provincial authorities was clear that if Jeremy lived 

off reserve, the supported option would be institutionalization, and that the maximum funding he 

could receive for in-home care if he remained in the home was $2,200 per month. 

 

Issues 

 

[69] In my view the following issues arise in this case: 

 

 1. Was Jordan’s Principle engaged in this case? 

2. Did the Manager properly assess the request for funding? 

3. Did the Manager exercise her discretion in a manner that violated section 15(1) of 

the Charter? 
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Standard of Review 

 

[70] The Supreme Court of Canada held in Dunsmuir that there are only two standards of review: 

correctness for questions of law and reasonableness involving questions of mixed fact and law and 

fact. Dunsmuir at paras 50 and 53. 

 

[71] The Supreme Court also held that where the standard of review has been previously 

determined, a standard of review analysis need not be repeated. Dunsmuir at para 62. 

 

[72] I have been unable to find any previous jurisprudence in which Jordan’s Principle and the 

appropriate standard of review in determining the “normative standard of care off reserve” has been 

considered. 

 

[73] I note that this matter involves questions of fact, and questions of mixed law and fact as they 

relate to a question of policy, that of Jordan’s Principle. There is no privative provision and the 

matters are determined by an official designated as an AANDC departmental “focal point for 

Jordan’s Principle” which is suggestive of expertise. 

 

[74] The Manager was required to determine what it was that the PLBC was requesting. This 

was a factual determination based on the submissions of Ms. Philippa Pictou and information 

provided in case assessments. The Manager was also charged with determining whether this case 

met the criteria for a Jordan’s Principle case. As the Jordan’s Principle focal point for AANDC the 

Manager had a specialized expertise in this matter. 
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[75] Finally, the Manager was required to determine the normative standard of care that would be 

available from provincial health authorities to individuals living off reserve in the same 

circumstances as Jeremy. There appears to be no specific procedure for her to follow to determine 

what the normative standard of care is. The Manager was not specifically tasked with interpreting 

and applying the SAA or any jurisprudence. Essentially, it was a fact-finding exercise which would 

attract a reasonableness standard of review. 

 

[76] In Dunsmuir questions of mixed fact and law and fact give rise to a standard of 

reasonableness. Dunsmuir at paras 50 and 53. Accordingly, I agree with the Respondent that the 

appropriate standard of review for the Manager’s decision with respect to Jordan’s Principle is 

reasonableness. 

 

Analysis 

 

[77] The issues in this case revolve around the question of on-reserve, in-home support for 

Jeremy, a First Nation child with multiple handicaps who was cared for by his mother until the time 

of her stroke.  

 

[78] The Applicants submit Canadian children with disabilities and their families rely on 

continuing care generally provided by provincial governments according to provincial legislation.  

Provincial governments do not provide the same services to First Nations children who live on 

reserves. The federal government assumed responsibility for funding delivery of continuing care 

programs and services on reserve at levels reasonably comparable to those offered in the province of 
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residence. Such services have been historically funded and provided by the federal government 

through AANDC and Health Canada as a matter of policy. 

 
 

[79] AANDC and Health Canada entered into a funding agreement with the PLBC to deliver 

services offered under the ALP and HCCP.  The PLBC is required to administer the programs 

“according to provincial legislation and standards.” The ALP funding agreement states the PLBC 

can seek additional funding in “exceptional circumstances” which are not “reasonably foreseen” at 

the time the agreement was entered into. The HCCP agreement has a similar clause which refers to 

necessary increases due to “unforeseen circumstances”. 

 

[80] Personal home care services off reserve for people with disabilities in Nova Scotia are 

governed by the Social Assistance Act. Section 9(1) of the SAA provides persons in need shall be 

provided with assistance, including home care and home nursing services. The Nova Scotia 

Department of Community Services implements the SAA and funds home care for people with 

disabilities through the Direct Family Support Policy.  The policy provides that funding for home 

care shall not normally exceed $2,200 per month but states additional funding may be granted in 

exceptional circumstances. 

 

Was Jordan’s Principle engaged in this case? 

 

[81] As stated above, Jordan’s Principle was developed in response to a case involving a severely 

disabled First Nation child who remained in a hospital due to jurisdictional disputes between the 

federal and provincial governments over payment of home care services for Jordan in his First 
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Nation community. The child never had the opportunity to live in a family environment because he 

died before the dispute could be resolved. Jordan’s Principle aims to prevent First Nations children 

from being denied prompt access to services because of jurisdiction disputes between different 

levels of government.  

 

[82] Jordan’s Principle says the government department first contacted for a service readily 

available off reserve must pay for it while pursuing repayment of expenses. While Jordan’s 

Principle is not enacted by legislation, it has been approved by a unanimous vote of the House of 

Commons. Such a motion is not binding on the government. 

 

 
[83] In order to understand the status of Jordan’s Principle, it is helpful to have regard to the 

Hansard reports of the debate in the House of Commons. The private member’s motion of May 18, 

2007 reads: 

 

That, in the opinion of the House, the government should 
immediately adopt a child first principle, based on Jordan’s Principle, 

to resolve jurisdictional disputes involving the care of First Nations 
children. 

 

 
The motion was further debated on October 31, 2007 and again on December 5, 2007.  At that time, 

a member of the governing party stated: 

I support this motion, as does the government. I am pleased to report 
the Minister of Indian Affairs and Northern Development and 

officials in his department are working diligently with their partners 
in other federal departments, provincial and territorial governments, 
and first nations organizations on child and family services initiatives 

that will transform the commitment we make here today into a fact of 
daily life for first nations parents and their children. 
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That is not all. In addition to implementing immediate, concrete 
measures to apply Jordan’s principle in aboriginal communities, I 

would like to inform the House and my colleague that the 
government is also implementing other measures to improve the 

well-being of first nations children… 
 

The vote in the House of Commons on December 12, 2007 was unanimous, recording Yeas: 262, 

Nays: 0. 

 

[84] Clearly, Jordan’s principle was implemented by AANDC. Ms. Barbara Robinson, Manager 

– Social Programs, was designated the Jordan’s Principle focal point for AANDC in Atlantic 

Canada. She described AANDC’s implementation of  Jordan’s Principle in the following terms: 

 

Jordan’s Principle is a child-first principle which exists to resolve 

jurisdictional disputes between the federal and provincial 
governments regarding health and social services for on-reserve First 

Nations children. It ensures that a child will continue to receive care 
while the jurisdictional dispute between the provincial and federal 
government is resolved but does not create a right to funding that is 

beyond the normative standard of care in the child’s geographic 
location. 

 
Jordan’s Principle applies when: 
 

a) The First Nations child is living on reserve (or ordinarily 
resident on reserve); and 

 
b) A First Nations child who has been assessed by health and 
social service professionals and has been found to have multiple 

disabilities requiring services from multiple service providers; and 
 

c) The case involves a jurisdictional dispute between a 
provincial government and the federal government; and 
 

d) Continuity of care – care for the child will continue even if 
there is a dispute about responsibility. The current service provider 

that is caring for the child will continue to pay for the necessary 
services until there is a resolution; and 
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e) Services to the child are comparable to the standard of care 

set by the province – a child living on reserve (or ordinarily resident 
on reserve) should receive the same level of care as a child with 

similar needs living off-reserve in similar geographic locations. 
 
[Emphasis added] 

 
 

[85] The Respondent submits there is no evidence that a jurisdictional dispute exists between the 

Province of Nova Scotia and the federal government for the provision of in-home care services. 

Both provincial health authorities and AANDC and Health Canada agree that the maximum Jeremy 

would receive if he lived on or off the reserve is $2,200 for home care services.  

 

[86] I do not think the principle in a Jordan’s Principle case is to be read narrowly.  The absence 

of a monetary dispute cannot be determinative where officials of both levels of government 

maintain an erroneous position on what is available to persons in need of such services in the 

province and both then assert there is no jurisdictional dispute. 

 

[87]  I would observe that the normative standard of care in this case encompasses the provincial 

rules for the range of services available to persons in Nova Scotia residing off reserve. Jordan’s 

Principle would have been meant to include services for exceptional cases where allowed for in the 

province where the child is geographically located. 

 

 
[88] While there is an administratively prescribed maximum level of $2,200 per month for in-

home services in Nova Scotia, the statutorily mandated policy has been found to encompass 

exceptional cases that may exceed that maximum.  
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[89] In Boudreau, a Nova Scotia Court heard an application for a certiorari order by the 

Department of Community Services of the Assistance Appeal Board decision holding that 

Boudreau, a 34-year old adult off reserve with multiple handicaps, was entitled to receive increased 

home care services under the exceptional circumstances provision of the Direct Family Services 

Policy and also under section 9 of the SSA.  

 

[90] The Court found the application for certiorari to be valid because the Appeal Board erred in 

referring to Employment Support and Income Assistance Act instead of the SAA. However, the 

Court declined to make a certiorari order because it found the Department of Family Community 

Services had a clear obligation to provide “assistance” to Boudreau as required by section 9 of the 

SSA. In the alternative, the Court found even if the respite decision by the Department was 

discretionary, the facts accepted established the assistance was essential and the Department’s 

obligations included the additional funding requested. 

 

 
[91] The effective result in Boudreau is that a person with multiple handicaps residing off reserve 

was entitled to receive home services assistance over the $2,200 maximum limit which the Court 

observed “cannot override the legislation and regulations”. 

 
 

[92]  In the case at hand, the Manager stated in cross-examination that her legal authority to fund 

is rooted under the Treasury Board authority referencing the applicable provincial policy. She 

acknowledged she was told by provincial officials that the provincial policy provides they can fund 

above the $2,200 level but they can’t because of the directive.  She acknowledged she was informed 

the Department of Family Services provincial policy says there may be exceptional circumstances 
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but provincial officials told her there would be no exceptional circumstances recognized. Ms. 

Robinson stated she needed to ensure she was following the provincial policy as it is being 

implemented. 

 

[93] The Manager does not need to interpret the SAA and Regulations.  She was clearly informed 

by provincial officials of the legislatively mandated policy. She knew the legislated provincial 

policy provided for exceptional circumstances. She knew the provincial officials were 

administratively disregarding the Department of Social Services legislated policy obligations. She 

also was put on notice by the PLBC of this issue as they had provided her with a copy the Boudreau 

decision. Ms. Robinson’s mandate from Treasury Board does not extend to disregarding legislated 

provincial policy. 

 

[94] Nova Scotia’s Direct Family Support Policy states that the funding for respite to people with 

disabilities “shall not normally exceed” $2,200 per month. The Policy also states that additional 

funding may be granted in “exceptional circumstances”.  Finally, the Direct Family Support Policy 

explicitly states that First Nations children living on reserves are not eligible to services from the 

Province.  

 

[95] As I stated, Jordan’s principle is not to be narrowly interpreted.  

 

[96] In this case, there is a legislatively mandated provincial assistance policy regarding 

provision of home care services for exceptional cases concerning persons with multiple handicaps 

which is not available on reserve. 
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[97] The Nova Scotia Court held an off reserve person with multiple handicaps is entitled to 

receive home care services according to his needs. His needs were exceptional and the SAA and its 

Regulations provide for exceptional cases. Yet a severely handicapped teenager on a First Nation 

reserve is not eligible, under express provincial policy, to be considered despite being in similar dire 

straits. This, in my view, engages consideration under Jordan’s Principle which exists precisely to 

address situations such as Jeremy’s.  

 

[98] I find the Manager’s finding that Jordan’s Principle was not engaged is unreasonable. 

 

Did the decision-maker properly assess the request for funding? 

 

[99] The Manager took part in case conferences in which provincial health officials, First Nation 

officials and other AANDC and Health Canada officials took part. As a result of taking part in these 

case conferences, she had a full understanding of the issues and care needs Jeremy required. She 

was able to obtain opinions from the health assessors as to what was needed in Jeremy’s case. 

 

[100] I begin by addressing the factual issue in the PLBC request for funding.  The monetary 

amount is necessarily linked to the extent of care home care support required for Jeremy although 

not for Ms. Beadle’s personal needs who, presumably is within the normal scope of the ALP and 

HCCP funded home care services. 

 

[101] The Applicants have stated that the request for additional funding was for “Jeremy 

Meawasige’s reasonable ‘need’ for ‘homecare’ [as] 24 hours a day, 7 days a week, less the time his 
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family can reasonable attend to his care.” [Emphasis added] This paragraph is found in the briefing 

note attached to the request for additional funding. On the other hand, the Respondent submits that 

the paragraph preceding the paragraph cited by the Applicants indicates that the request is for 24 

hour care, 7 days a week. 

 

[102] It is clear from the PLBC’s submissions that at the time of the Manager’s decision, the 

Pictou Landing Health Centre provided the family with a personal care worker from 8:30 am to 

11:30 pm from Monday to Friday, and 24 hour care over the weekends by an off reserve agency. As 

I understand it, the 24 hour care on the weekends was in response to the Pictou Landing Health 

Centre being closed over the weekend rather than the need for 24-hour home care. On the evidence, 

the request for in home support did not cover the overnight period during weekdays.  

 

[103] Moreover, one has to have regard for the extent of family support.  It must be remembered 

that, before her stroke, Ms. Beadle provided for all of Jeremy’s needs without government 

assistance. Ms. Beadle has recovered to some extent from her stroke and helps Jeremy as she can. 

Jeremy’s older brother stays overnight to also assist. When one considers the importance of Ms. 

Beadle to Jeremy’s communicative and personal needs, it seems to me that the family support is not 

inconsequential.  I find the request for Jeremy’s in home support was not for 24 hours a day, 7 days 

a week. 

 

[104] It is not entirely clear exactly what amount is being requested. I do note, as the Respondent 

pointed out, the PLBC requested it would like to be reimbursed up to the level that Jeremy would 

qualify for if institutionalized. This amount, as estimated by the Department of Community 
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Services, was $350 per day. The $350 per day represents the equivalent expense to have Jeremy live 

in an institution. However, it is clear the PLBC was not asking to institutionalize Jeremy; rather, it 

was proposing that as a means of quantifying the request for funding. 

 

[105] The Manager was required to assess the factual circumstances, the submissions made and 

the recommendations and information provided by the in-home assessors. I conclude that the 

Manager erred in determining that what was being requested was 24 hour in home care. This was an 

unreasonable finding based on all the information provided. 

 

Application of Jordan’s Principle 

 

[106]  Issues involving Jordan’s Principle are new. The principle requires the first agency 

contacted respond with child-first decisions leaving jurisdictional and funding decisions to be sorted 

out later. Parliament has unanimously endorsed Jordan’s Principle and the government, while not 

bound by the House of Commons resolution, has undertaken to implement this important principle.  

 

[107] The PLBC is required by its contributions agreements with AANDC and Health Canada to 

administer the programs and services “according to provincial legislation and standards”. When Ms. 

Beadle suffered her stroke, the PLBC responded and provided the needed services for her and 

Jeremy.  
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[108] The PLBC is a small First Nation with some 600 members. The exceptional circumstances 

here have required nearly 80% of the costs of the PLBC total monthly ALP and HCCP budget for 

personal and home care services. In short, this is not a cost that the PLBC can sustain. 

 

[109] Jordan’s Principle applies between the two levels of government. In this case the PLBC was 

delivering program and services as required by AANDC and Health Canada in accordance with 

provincial legislative standards. The PLBC is entitled to turn to the federal government and seek 

reimbursement for exceptional costs incurred  because Jeremy’s caregiver, his mother, can no 

longer care for him as she did before.  

 

[110] I also note that the only other option for Jeremy would be institutionalization and separation 

from his mother and his community. His mother is the only person who, at times, is able to 

understand and communicate with him. Jeremy would be disconnected from his community and his 

culture. He, like sad little Jordan, would be institutionalized, removed from family and the only 

home he has known. He would be placed in the same situation as was little Jordan. 

 

[111] I am satisfied that the federal government took on the obligation espoused in Jordan’s 

Principle. As result, I come to much the same conclusions as the Court in Boudreau. The federal 

government contribution agreements required the PLBC to deliver programs and services in 

accordance with the same standards of provincial legislation and policy.  The SAA and Regulations 

require the providing provincial department to provide assistance, home services, in accordance 

with the needs of the person who requires those services.  PLBC did. Jeremy does. As a 

consequence, I conclude AANDC and Health Canada must provide reimbursement to the PLBC.  
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[112] It is to be observed that AANDC does not deny that home services be provided for Jeremy; 

rather it denies funding home services above the $2,200 administratively imposed provincial 

maximum which the Court found in Boudreau cannot override  provincial legislation and 

regulation. 

 

 
[113] The PLBC has met its obligations under its funding agreement with AANDC and Health 

Canada. The participating federal departments, particularly AANDC, have adopted Jordan’s 

Principle. In my view, they are now required by their adoption of Jordan’s Principle to fulfil this 

assumed obligation and adequately reimburse the PLBC for carrying out the terms of the funding 

agreements and in accordance with Jordan’s Principle.  

 
 

[114] In the alternative, much as in Boudreau, if the implementation of Jordan’s Principle is 

discretionary, the federal government undertook to apply Jordan’s Principle when exceptional 

circumstances arose.  The facts of Jeremy’s situation clearly establish the exceptional circumstances 

necessary to meet this requirement.  The federal government cannot deny is obligation to provide 

additional funding not requested by PLBC for Jeremy. 

 
 

[115] In either situation, the PLBC is, in my view, due reimbursement and additional funding from 

AANDC and Health Canada for Jeremy’s needs. I note both AANC and Health Canada have 

expressed willingness to continue to work with PLBC to resolve the situation. 

 
 

[116] Jordan’s Principle is not an open ended principle. It requires complimentary social or health 

services be legally available to persons off reserve. It also requires assessment of the services and 
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costs that meet the needs of the on reserve First Nation child. The funding amount is not definitively 

determined in accordance with these requirements, in that the needs of Jeremy and Ms. Beadle are 

somewhat mixed, the case conferences did not appear to quantify the costs involved, and alternative 

reimbursement amounts were proposed. In result, the amount remains to be addressed by the 

parties. 

 

[117] I conclude the decision-maker did not properly assess the PLBC request for funding to meet 

Jeremy’s needs. The request for judicial review succeeds and the Manager’s decision is quashed. 

 

[118] There remains the question of whether or not, in the circumstances, reconsideration should 

be ordered.  Clearly, deference is due to the administrative entity that makes decisions within the 

realm of its expertise. 

 

[119] In Stetler v the Ontario Flue-Cured Tobacco Growers’ Marketing Board, 2009 ONCA 234 

at paragraph 42, the Ontario Court of Appeal stated: 

 
While “[a] court may not substitute its decision for that of an 

administrative decision-maker lightly or arbitrarily”, exceptional 
circumstances may warrant the court rendering a final decision on 

the merits. Such circumstances include situations where remitting a 
final decision would be “pointless”, where the tribunal is no longer 
“fit to act”, and cases where, “in light of the circumstances and the 

evidence in the record, only one interpretation or solution is possible, 
that is, where any other interpretation or solution would be 

unreasonable”: Giguère v. Chambre des notaires du Quebec, 2004 
SCC 1 (CanLII), [2004] 1 S.C.R. 3 at para. 66. 
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[120] When one considers Jordan’s Principle calls for an immediate timely response regardless of 

jurisdictional questions and the exceptional circumstances that arise here in Jeremy’s case, I am of 

the view this constitutes an exceptional circumstance warranting this Court to not remit the matter 

back for reconsideration but to direct the that the PLBC is entitled to reimbursement beyond the 

$2,200 maximum as it relates to Jeremy’s needs for assistance. The remaining question is the 

amount of reimbursement which I consider must be left to the parties. 

 

Did the decision-maker exercise her discretion in a manner that violated section 15(1) of the 
Charter? 
 

 

[121] Having decided as I did, I need not consider the Charter submissions by the Applicant and 

Respondent. 

 

Costs 

 

[122] In oral submissions, the Respondent did not oppose the Applicants’ submission for costs, 

should the latter be successful, acknowledging the matter to be complex but suggesting the middle 

range of Column 3. 

 

[123] I thank both parties for their able submissions in addressing this complex but important 

matter. 
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Conclusion 

 
 

[124] I conclude the Manager failed to consider the application of Jordan’s Principle in Jeremy’s 

case as required.  

 

[125] I also find the Manager’s refusal of the PLBC reimbursement request was unreasonable. 

 

[126] The application for judicial review is granted and I hereby quash the impugned decision.  

 

 
[127] I do not remit the matter back for reconsideration but direct that the PLBC is entitled to 

reimbursement by the Respondent beyond the $2,200 maximum as it relates to Jeremy’s needs for 

assistance. 

 
[128] I would award costs to the Applicants for two counsel at the middle range of Column 3. 
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JUDGMENT 

 

THIS COURT’S JUDGMENT is that: 

 

1. The application for judicial review is granted. 

 

2. The May 27, 2011 decision of the Manager is quashed. 

 

3. I direct that Applicant PLBC is entitled to reimbursement beyond the $2,200 

maximum by the Respondent as it relates to Jeremy’s needs for assistance. 

 

4. Costs for the Applicants for two counsel at the middle range of Column 3. 

 

 

 

"Leonard S. Mandamin" 

Judge 
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I    THE COMPLAINT  

This case arises out of a complaint ("Complaint") filed by the  
National Capital Alliance on Race Relations ("NCARR") with the Canadian  
Human Rights Commission ("CHRC") dated September 16, 1992.  NCARR is a non-  

profit organization whose mandate is to fight discrimination and racism  
through political action, education and where appropriate, through legal  

action.  NCARR has an elected board of eight directors and an executive  
director who is responsible for the day to day operations.  NCARR is  
located in Ottawa.  

The Complaint alleges discrimination by Health and Welfare Canada, now  

Health Canada ("HC"), against persons who are visible minorities employed  
by HC contrary to section 10 of the Canadian Human Rights Act ("CHRA").  

The Complaint reads as follows:  

Health and Welfare Canada discriminates against persons  
who are visible minorities by establishing employment  
policies and practices that deprive or tend to deprive  

persons who are visible minorities of employment  
opportunities in management and senior professional  

jobs on the basis of race, colour and ethnic origin  
contrary to section 10 of the Canadian Human Rights  
Act.  This is indicated by the extremely low number of  

permanent visible minority employees in senior  
management positions and in the Administration and  

Foreign Service Category.  It is especially supported  
by the concentration of visible minority employees at  
lower level positions within the Science and  

Professional category and their failure to be promoted  
equitably.  This lack of promotions negatively affects  

their eligibility for appointments to senior management  
positions.  

The parties in this Complaint are NCARR, CHRC, the Professional  
Institute of the Public Service of Canada ("PIPSC"), added as an interested  

party, (collectively the "Complainants") and Her Majesty the Queen as  
represented by Health and Welfare Canada, the Public Service Commission and  

the Treasury Board ("Respondent").  

In alleging discrimination, the Complaint focused on the Scientific  
and Professional category ("S&P") and the Administrative and Foreign  

Service Category ("A&FS"), as opposed to the other occupational categories  
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in HC.  This is because it is from these two occupational categories from  
which senior management in HC is drawn.  The evidence is that  

approximately 75% of senior management are recruited from the S&P category  
and 25% from the A&FS category.  

   

II   THE JURISDICTIONAL ISSUE  

The Respondent's initial response to the Complaint before this  
Tribunal was to challenge both the Tribunal's jurisdiction to hear the  

Complaint and the Tribunal's jurisdiction to grant the remedy sought by the  
Complainants.  

The Respondent argued that, to the extent this Complaint involves  
under-representation of a designated group, it is an issue of employment  

equity, not one of discrimination.  Matters of employment equity are  

  
                                       2  

specifically addressed under section 11 of the Financial Administration  

Act, ("FAA") and section 5.1 of the Public Service Employment Act ("PSEA").  
This legislation provides a complete regime for dealing with employment  

equity issues within the Federal Government, and this Tribunal can not and  
should not deal with allegations of under-representation of visible  
minorities in HC.  

In its closing argument, the Respondent shifted its position somewhat  

by submitting that the Tribunal has jurisdiction to hear the Complaint,  
but, if, at the end of the day, the only thing left for the Tribunal to  

support a finding of discrimination is  statistical evidence of under-  
representation, the Tribunal loses jurisdiction to make that finding.  

On remedy, the Respondent's position was that if the Tribunal makes a  
finding of discrimination within its jurisdiction, it is limited to making  

a cease and desist order.  It can not go further and order such things as a  
remedial program or numerical targets or monitoring procedures because this  

is "employment equity country" and is forbidden territory for this  
Tribunal.  Rather, the authority to impose this type of employment equity  
remedy is reserved to the Public Service Commission and the Treasury Board  

under the FAA and PSEA.  In this respect, all this Tribunal can do is to  
declare that an employment equity program would be the appropriate remedy  

and leave it to the above agencies to devise and implement such a program.  

The Respondent, in its preliminary objection, also objected to certain  
witnesses proposed by the Complainants giving evidence in this hearing.  
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The reason for this objection was that to allow such evidence would result  
in a rehearing of the personal complaint of discrimination of the witness.  

We decided that this objection should be made at the time the evidence was  
given.  The objection was made numerous times during the course of the  

hearing, was dealt with at the time, and no further comment is needed here.  

We reserved our decision on the jurisdictional question until  
completion of the evidence and final arguments.  It is clear that the  
Complainants' case is about systemic discrimination in HC staffing  

practices.  Certainly statistical evidence of under-representation is one  
of the things that the Complainants relied upon to prove their case.  But  

the Complainants have consistently taken the position that they are relying  
not just on numbers showing under-representation to support an inference of  
discrimination, but on the whole of the evidence presented and have asked  

the Tribunal to make its finding on that basis.  

As will be seen in our following reasons, we have done just that.  
Even if the Respondent is correct in characterizing our jurisdiction as it  

did, we have exercised our jurisdiction within this framework.  

In any case, we do not agree with this limitation on our jurisdiction  
as suggested by the Respondent.  There is nothing in the CHRA and, in  

particular, section 40, which limits the jurisdiction of the CHRC or this  
Tribunal from hearing a complaint which involves a so-called employment  
equity issue.  Section 50 of the CHRA requires the Tribunal to hold a  

hearing and inquire into the complaint in respect of which it was  
appointed.  

To refuse jurisdiction to hear this Complaint would mean that the FAA  

and PSEA have paramountcy over the CHRA.  This is not a tenable legal  
position as we point out later in these reasons when discussing  
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jurisdiction over remedy.  Accordingly, that part of the Motion objecting  
to our jurisdiction to hear the Complaint is dismissed.  
   

III  THE EVIDENCE  

(A)  Statistical Evidence of Under-Representation of Visible Minorities  

1.  Evidence of Erika Boukamp Bosch  
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The starting point of the Complainants' case is that, as of September  
30, 1993, there was one visible minority in the senior management  

complement out of a total of 118 (0.8%) in HC.  This was the evidence of  
Erika Boukamp Bosch, Chief, Statistical Analysis, Employment Equity  

Directorate, CHRC.  Ms. Bosch was qualified as an expert in statistics,  
with a specialty in employment systems and occupational data.  

(a)  Definitions  

It is useful at this point to define certain terms used by Ms. Bosch  

and other experts who gave evidence at the hearing.  These terms are:  

Availability - estimates of the number of persons of a designated  
employment equity group qualified to work for an employer.  The estimates  
can be based on the internal or external labour pool from which employers  

can reasonably be expected to recruit, and is often expressed as a  
percentage of the total qualified labour pool.  

Designated Groups - the four groups designated under Employment Equity  

legislation, women, aboriginals, persons with disabilities and visible  
minorities.  

EX Group  -  management category in the Federal Public Service ("FPS").  

EX Equivalent - senior levels in some occupational groups in the FPS which  

are considered to be equivalent to senior management but are not included  
in the EX group.  

EX minus one and EX minus two - senior levels in some occupational groups,  
which are one and two levels below the EX group.  

Feeder Group - senior levels in some occupational groups from which the  

employer may reasonably be expected to promote employees into the EX group.  
The feeder group consists of some of the EX Equivalent levels and the EX  

minus one and EX minus two levels.  

Occupational Category - The grouping of occupations in the Federal Public  
Service.  The FPS has one management category, the Executive Group (EX) and  

five non-executive categories, Scientific and Professional (S&P),  
Administrative and Foreign Service (A&FS), Technical (T), Administrative  
Support (AS) and Operations (O).  

Occupational Group - The grouping of occupations within each occupational  

category.  For example, in the S&P category, there are a number of  
occupational groups, Veterinary Medicine (VM), Biological Science (BI),  

Scientific Research (SR), Chemistry (CHEM), etc.  
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Occupational Level - Each occupational group is divided into a number of  

levels, for example, Biologist 1 - 5, Chemist 1 - 5, etc.  
Representation - the number or percentage of a designated group employed by  

an employer.  

Under-Representation - representation of a designated group in an  
employer's work force below availability.  

Utilization (Representation) Rate - the representation of a designated  

group in an employer's work force as a proportion of the group's  
availability, ie. representation divided by availability.  

(b)  Under-Representation of Visible Minorities in the EX group  

Ms. Bosch testified that, as of September 30, 1993, the  

representation of visible minorities in the EX group of HC was 1/118 or  
0.8%.  Availability estimates for visible minorities for EX positions  
varied from 8.7% to 9.2%, depending upon whether it was the availability  

from within HC or from the FPS as a whole.  These availability estimates  
suggest that, as of that date, HC should employ 10 or 11 (8.7% or 9.2% x  

118) visible minorities in the EX group.  Because the representation was  
only one, Ms. Bosch concluded that visible minorities were severely under-  
represented in the EX group, at less than 10% of their availability.  

It should be noted that Ms. Bosch did not include in her totals anyone  

in the EX Equivalent group as part of management.  She considered the EX  
Equivalent, EX minus one and EX minus two in both the S&P and A&FS  

categories to be the feeder groups for EX.  The relevance of this will  
become apparent when we deal with the evidence of Adele Furrie, the  
statistical expert called by the Respondent.  

(c)  HC recruitment into EX positions  

Ms. Bosch attempted to explain why, in her opinion, visible minorities  

were under-represented in HC management.  She analyzed data from HC on the  
occupational group and level in the S&P category from which its EX members  

were recruited into the EX group.  The data was as at April 12th, 1994 and  
at that date, there were 115 in the EX group, 63 recruited from within HC,  
45 from the FPS and 7 from outside the FPS.  Of the 63 from within HC, 33  

were from the S&P category, and it is on this group that Ms. Bosch  
concentrated.  
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Ms. Bosch compared each occupational group and level from which these  
managers were drawn to the availability of visible minorities in the same  

group.  The availability estimates that she used were as at September 30,  
1993.  

Three different patterns emerged from Ms. Bosch's analysis.  First, a  

majority of members of the EX group (17/33 or 52%) were recruited from  
three occupational groups with a fairly high representation of visible  
minorities in the feeder group, yet it appears that no visible minorities  

were recruited from this group.  

Secondly, there was a very low recruitment of numbers into the EX  
group from occupational groups which had a very high representation of  

visible minorities.  For example, only 3% of managers were recruited from  
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the BI group which has a 19% visible minority representation; and no  

managers from the VM group which has a 30% visible minority representation.  

Thirdly, there was a very high recruitment from occupational groups  
with no representation of visible minorities.  

(d)  Under-Representation of Visible Minorities in the A&FS Category  

Ms. Bosch also did an analysis of the data relating to the  

representation of visible minorities in the A&FS category.  This  
information is relevant because the A&FS group is the source of 25% of the  
managers in this EX group.  Because it is an important feeder group, if  

the visible minority representation is low, there will not be the critical  
mass to progress to the higher level positions and then to management.  

Ms. Bosch concluded that visible minorities are severely under-  

represented in the A&FS category.  In reaching her conclusion, she analyzed  
the representation, availability and utilization of visible minorities in  
all of the non-executive categories in HC in 1992.  Although her focus was  

the A&FS non-EX category, Ms. Bosch reviewed them all to place the A&FS  
category in context.  

The data indicates a utilization rate of 48% for the combined non-EX  

categories including the A&FS, and a utilization rate of 33% for the A&FS  
category that is, the representation of visible minorities in this category  

was only 33% of availability.  

2.  Evidence of Adele Furrie  
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Ms. Furrie gave expert evidence for the Respondent in response to Ms.  
Bosch.  Ms. Furrie is now a private consultant who spent most of her  

professional career in the FPS mainly with Statistics Canada.  Ms. Furrie  
was qualified as an expert to give evidence on data analysis relating to  

visible minorities in the workplace in HC.  

Ms. Furrie's approach differed from that of Ms. Bosch.  Because the  
Complaint alleged discrimination from on or before September 8, 1992 and  
was continuing, Ms. Furrie analyzed data for the five years from March 31,  

1991 to March 31, 1995.  Further, because the Complaint alleged certain  
indicators for the discrimination, Ms. Furrie tested the validity of these  

indicators.  

(a)  Indicator One  

The first indicator is in the Complaint that "discrimination is  
indicated by the extremely low number of visible minorities in senior  

management".  Ms. Furrie had to calculate the number of persons in the EX  
group for the years that she considered.  In calculating these numbers,  
she used a different base than Ms. Bosch.  Ms. Furrie considered that  

management in HC should include those in the EX Group, those persons in  
selected EX Equivalent groups and levels in the S&P category.  Her  

criteria for selection from the EX Equivalent was based on information  
obtained from HC and included comparable salary ranges to EX, significant  
management responsibilities, and exclusion from collective bargaining  

because of management responsibilities.  By broadening the spectrum of  
positions considered, Ms. Furrie showed a higher number of persons in  
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senior management in HC than Ms. Bosch.  To estimate the availability of  
visible minorities, Ms. Furrie used a similar approach to that of Ms.  
Bosch, except she looked at five years, not just one year.  

Ms. Furrie's analysis of the data indicated that for 1991, EX/Ex  
Eq./SR.M. 197, VMS = 6.3%, Availability = 17 or 8.4%;  1992, EX/EX  
Eq./SR.M. 209, VMS = 9 or 4.3%, Availability = 18 or 9.2%;  1993, EX/EX  

Eq./SR.M. 216, VMS = 13 or 6%, Availability = 9.5%;  1994, EX/EX Eq./SR.M.  
212, VMS = 12 or 5.7%, Availability = 19 or 9%;  1995, EX/EX Eq. 209, VMS =  

10 or 4.8%, Availability = 19 or 9.1 %.  

On the basis of this information, Ms. Furrie calculated the  
utilization rate for visible minorities in the EX group for the S&P  
category to be as follows: 1991 UR = 35.3% (6/17);  1992 UR = 50% (9/18);  

1993 UR = 68.4% (13/19); 1994 UR = 63.2% (12/19);  1995  
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UR = 52.6% (10/19).  This is compared to the utilization rate of 10% as  
found by Ms. Bosch.  

Having calculated the utilization rates for the years 1991 - 1995, Ms.  

Furrie concluded that the data does not support the allegation in the  
Complaint that there is an extremely low number of visible minorities in  

senior management.  Ms. Furrie defined "low" by reference to a text book,  
The Canadian Class Structure, by Dennis Forcese, (pp. 53 - 54), which she  
found in her library at home, and which was used in one of her  

undergraduate sociology courses.  According to this text, "low income" is  
defined as a level of income where 70% or more is spent on non-  

discretionary items.  The corollary is that 30% or less is available for  
discretionary spending.  Ms. Furrie adapted and adopted this definition and  
used it for her cut off point to measure extremely low.  Since all of the  

utilization rates for the years 1991 - 1995 exceeded 30%, she concluded  
that the allegation of extremely low was not supported by the data.  

In our view, both the conclusions of Ms. Bosch and Ms. Furrie on the  

question of under-representation are flawed.  Dealing first with Ms. Bosch,  
she focused primarily on 1993 to reach her conclusion that visible  

minorities were severely under-represented.  Her choice of 1993 is  
unfortunate since that particular year involved a major restructuring and  
reorganization which involved the transfer of the Welfare portion of the  

Department to another Department leaving only HC.  

More significantly, Ms. Bosch included only one occupational group,  
the EX group, in her analysis of senior management.  The result is that her  

calculations of the representation, availability and utilization of visible  
minorities are understated.  

Ms. Furrie, on the other hand, included nine occupational groups  
(including the EX Group) in her calculations for senior management, four of  

which, in our opinion should not have been included.  To this extent, Ms.  
Furrie overstated the numbers and her resulting calculation of the  

utilization rate of visible minorities is overstated.  

Danielle Auclair, a representative of PIPSC, presented comprehensive  
data on the eight additional groups that Ms. Furrie extracted from the  
EX/Equivalent group.  Her evidence  
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demonstrated that four of these occupational levels are not excluded from  
collective bargaining and thus should not be included in the totals for  
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management.  She agreed, however, with Ms. Furrie that the other four  
occupational levels should be included.  

Having agreed to include these groups, the Complainants through  

Micheline Nehme, put into evidence, revised calculations showing the total  
population, visible minority representation, the estimated availability of  

visible minorities, the utilization rate and the future estimated vacancies  
which were calculated by tracking HC's recruitment trends over a period of  
five years.  

The Tribunal accepts the evidence of both Danielle Auclair and  
Micheline Nehme.  The resulting data for the utilization rate for visible  
minorities for the years noted are as follows:  1991 UR =  

33% (5/15);  1992 UR = 27% (4/15);  March 31 1993 UR = 42% (7/17);  
September 30 1993 UR = 20% (3/15);  1994 UR = 36% (6/16);   1995  

UR = 25% (4/16).  The average utilization rate for these 5 years is 33%,  
(excluding September 30, 1993).  

Ms. Furrie's conclusion is that, given her cutoff point of 30%, the  
data does not support the allegation of the extremely low number of visible  

minority employees in senior management.  Ms. Bosch concluded that visible  
minorities are severely under-represented in the EX group.  Of course, the  

validity of either of these two conclusions depends upon how under-  
representation is defined.  In any case, we do not understand Ms. Furrie's  
position to be that visible minorities are not under-represented in  

management, but only that their numbers are not extremely low.  

There was some evidence presented to the Tribunal from Ms. Bosch and  
Dr. Nan Weiner, that 100% representation is the "ideal", but the "four-  

fifths rule" or 80% representation is generally accepted.  

Applying this test, it is clear that, according to the data of Ms.  
Bosch or Ms. Furrie, there is a significant under-representation  of  
visible minorities in HC senior management.  

(b)  Indicator Two  

Dealing now with the second indicator in the Complaint that  
"discrimination is indicated by the extremely low number of visible  
minorities in the A&FS category".  Ms. Furrie limited her analysis to non-  

management occupational groups and levels, namely, the EX Equivalent non-  
management and EX minus one and Ex minus two.  The  

data indicates a utilization (representation) rate for visible minorities  
in these groups to be:  March 31, 1991, UR = 53% (9/17);  March 31, 1992,  
UR = 53% (9/17);  March 31, 1993, UR = 42% (8/19);  March 31, 1994, UR =  

40% (8/20);  March 31, 1995, UR = 40% (8/20).  By comparison, Ms. Bosch  
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determined a utilization rate in the A&FS  
group of 33% in 1992.  Ms. Furrie did not consider the visible minority  

representation to be extremely low, again using a cut off point of 30%.  

If the four-fifths rule is applied, there is a significant under-  
representation of visible minorities in the A&FS category.  
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(c)  Indicator Three  

In the third indicator that, "discrimination is especially supported  
by the concentration of visible minorities at lower levels in the S&P  

category", Ms. Furrie defined lower level positions as those below the  
feeder group, i.e. below EX Equivalent/non senior management and EX minus  
one and EX minus two.  

According to the data that she analyzed over the five year period,  
visible minorities consistently maintained a smaller share of the lower  
levels in the S&P category and again she concluded that the allegation was  

not supported by the data.  

But it is the corollary of her finding that is much more telling.  The  
data that Ms. Furrie presented shows that for each year, for the years 1991  

to 1995, the percentage of visible minorities in the EX Equivalent/non-  
senior management, EX minus one and EX minus two, the feeder group,  
consistently exceeded the percentage of the total population of this group.  

For example, as at March 31, 1991, visible minorities constituted 36% of  
the EX Equivalent/non senior management, EX minus one and Ex minus two, (or  

36% of the feeder group) compared to 27% for non visible minorities.  As of  
March 31, 1995, visible minorities were 35% of the S&P feeder group  
compared to 27% for non-visible minorities.  This pattern is consistent for  

the other 3 years and is consistent with Ms. Bosch's conclusion that there  
is a high concentration of visible minorities in the feeder group, but low  

numbers in the management group, the next progression.  In other words, visible  
minorities in the S&P category are bottlenecked at the feeder group level.  

(d)  Indicator Four  

With respect to the fourth indicator that "visible minorities in the  
S&P category are not promoted equitably which negatively affects their  

opportunity for appointment to senior management", Ms. Furrie analyzed  
three types of HC staffing actions, acting appointments, competitions and  

reclassifications.  She did so because promotions to a higher level are  
usually achieved through competitions or reclassifications and acting  
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appointments provide experience that is very useful when applying for a  
promotion.  The data she analyzed related to acting appointments,  

competitions and reclassifications in the S&P category for the fiscal  
years, 1991 - 92 to 1994 - 95.  

Acting appointments constituted the majority of the total of these  

staffing actions during this period, being about 65% of the total. There is  
no consistent pattern in the data with respect to the success of visible  
minorities obtaining acting appointments whether it be for less than or  

more than 4 months.  For example, visible minorities were given a greater  
proportion of acting appointments of less than 4 months than non visible  

minorities in 2 of these years, but a lesser proportion in the other 2  
years.  For acting appointments of more than 4 months, visible minorities  
succeeded in a greater proportion than non visible minorities in one of the  

years, and in the remaining three years, the majority of acting  
appointments were given to non visible minorities.  
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With respect to competitions and reclassification, visible minority  
employees were slightly more successful in competitions and significantly  

more successful in reclassification.  

The question the Tribunal must now address is, what is the reason for  
this under-representation.  Is it because of certain staffing practices at  
HC, which, as alleged, bear adversely on the promotion opportunities of  

visible minority employees?  That is, can the under-representation be  
linked to discrimination in staffing practises of HC?  The remainder of the  

Complainants' evidence was directed to answering these questions.  

3.  Evidence of Jeffrey Reitz - The Mail Back Survey  

Dr. Reitz has a Ph.D. in sociology from Columbia University and is a  
professor of sociology at the University of Toronto.  He teaches graduate  

courses in ethnicity and social inequality and in survey research methods  
and data analysis.  Dr. Reitz has been involved in a number of studies with  
respect to race relations, the immigrant labour market and he has also  

published various books and journal articles relating to ethnic and racial  
issues.  

Dr. Reitz was retained by PIPSC to conduct a survey, the purpose of  

which was to determine whether, at HC, racial minorities in the S&P  
category have equal access with whites to career development opportunities.  
The survey was a "mail back questionnaire" sent out in late October and  

early November, 1995.  Questionnaires were mailed to 1563 persons out of a  
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total population of 2033 employees in the S&P category.  Those who were not  
mailed the survey were "Rand Formula" members of PIPSC.  That is, these  

employees are required to pay PIPSC union dues, but are not members of  
PIPSC and have not signed PIPSC membership cards.  Because they are not  

PIPSC members, PIPSC does not have permanent address records for them and  
could not send them the questionnaire.  There were 533 responses to the  
survey for a response rate of about 34%.  Dr. Reitz considered this to be  

adequate although it is slightly below the norm for a mail back survey.  

Dr. Reitz identified five areas of career development opportunities  
and the survey questions were designed for responses in these five areas,  

career development training, special assignments, access to acting positions,  
supervisory responsibility and service on selection boards.  

Dr. Reitz' analysis of the responses indicated that the survey sample  

was representative of PIPSC members in terms of occupational groups in the  
S&P category.  For example, Biology was 15% compared to 16% PIPSC  
membership; 13% in Chemistry/12% membership; 18% Scientific Regulation/17%  

membership; 7% Scientific Research/6% membership; 32% Nursing/36%  
membership and so on.  The survey closely reflected the membership in terms  

of gender, 44.6% males/45.5% membership.  

On the question of race, Dr. Reitz testified that the survey questions  
were designed to compare the position of whites with that of racial  
minority groups, i.e., to evaluate the actual experiences of different  

racial groups.  The objective was not to find out what the membership of  
PIPSC thought about the impact of race in HC.  Racial status was measured  

using questions adapted from the 1996 Canadian Census and respondents were  

  
                                      10  

asked to self identify.  Whites in the sample numbered 82% of the  
responses.  Racial minorities were 13.4% of the responses and aboriginal  

persons were 4.6% as compared to HC data as of October, 1994, which showed  
that 8.3% of the employees in the S&P category were visib le minorities and  

4.7% were aboriginals.  About 60% of those responding worked in the Health  
Protection Branch and 36% in the Medical Services Branch.  

The questionnaire asked respondents whether they ever had career  

development training and listed a number of training courses.  The survey  
data indicated that racial minorities are less often to have had career  
development training experiences than whites (39% v. 46%).  This racial  

difference for management-related training was larger for males and larger  
for those more senior in terms of age, length of service, educational level  

and supervisory responsibility.  
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The sample data also identified a racial difference as to how  
respondents became aware of a training opportunity.  Whites were more often  

informed of these training opportunities by managers, whereas minorities  
were much more proactive and found out about these opportunities by using  

their own initiative.  

The survey contained a number of questions relating to acting  
positions.  This was considered an important area because an employee in a  
higher acting position gains valuable management experience and may obtain  

an advantage in a later competition if the position is filled on a  
permanent basis.  

The sample results indicated that whites more often hold acting  

positions than racial minorities (45% v. 34%).  The minority disadvantage  
is even more pronounced among males and among those more senior in age,  

experience, supervisory responsibilities and graduate education.  For white  
males, 47% obtained acting positions compared to 27% for non-white males.  

There were also racial differences regarding how employees found out  
about acting positions.  Whites were more often asked by their managers to  

apply, whereas racial minorities were more self reliant in finding out  
about opportunities for acting positions.  

The survey also measured supervisory responsibility, as this can be a  

qualification for career development.  The survey data indicated that among  
whites, 42% supervise other employees compared to 32% for racial  
minorities.  This difference was not explained by difference in age,  

experience or education.  Further, management training and holding an  
acting position increased the likelihood of supervising for both whites and  

racial minorities.  However, the advantage was much greater for whites.  
For whites with management training or who held acting positions, the  
likelihood of being supervisors increased significantly compared to racial  

minorities.  

Respondents were also asked if they had served on a selection board.  
This is relevant not for assessing a career development opportunity, but  

rather to assess the participation of minority groups in hiring and  
promotion decisions.  The survey data again showed a minority disadvantage.  
In fact, whites were almost twice as likely to serve on selection boards as  

non-whites.  Interestingly, this racial difference is not explained by  
other factors such as age or experience or eduction.  In fact, the racial  
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gap is much greater for those who are more senior and with more  
qualifications.  Dr. Reitz considered this was particulary significant  

because service on selection boards is primarily a management decision.  In  
his view, this suggests that this management decision favours whites over  

non-whites for reasons that have little to do with the level of education,  
experience or responsibility.  

Dr. Reitz agreed that the total population in the S&P category was not  
surveyed, but did not agree that this would affect the validity of the  

survey in terms of its representation.  In his view, there is nothing to  
indicate that those persons not surveyed were different in some way or less  

representative of the population that was surveyed.  

Dr. Reitz was also challenged with respect to the fact that there was  
an over-representation of visible minorities responding to the  

questionnaire, (13.4% v. 8.3%).  It was also pointed out to him that 60% of  
the respondents to the survey came from the Health Protection Branch, and  
that 83% of non-whites who responded came from this Branch.  This, plus the  

fact that, respondents can, with a mail back survey, consider all of the  
questions before answering any, raised questions about a possible bias in  

the responses.  

While agreeing to these facts, Dr. Reitz pointed out that because the  
number of visible minority responses were only 13% of the total, these  
facts were not particularly significant.  Further, the purpose of the  

survey was to compare whites and non-whites, and a higher response rate  
from one group compared to another, is not in itself a source of bias.  

4.  Evidence of Visible Minority Employees in HC  

The Tribunal heard from a number of other witnesses, many of whom  

testified as to their experiences and perceptions as visible minorities  
seeking advancement opportunities in HC.  

(a)  Dr. Dennis Awang  

Dr. Awang was employed at Health Canada from 1969 to 1993.  Dr. Awang,  

a visible minority, was born in Trinidad and received his undergraduate and  
doctoral degrees in organic chemistry from Queen's University, Kingston,  
Ontario.  He spent two post-doctoral years as a lecturer and research  

associate in the Department of Chemistry at both the University of Illinois  
and at the University of Michigan.  He is fluent in English and in French.  

Dr. Awang has published more than 70 papers in national and  

international scientific journals and has given numerous presentations at  
universities and at learned conferences.  In 1990, he was the sole Canadian  
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representative in a group from eight countries who participated in the  
World Health Organization (WHO) meeting on traditional medicine and AIDS.  

He was chosen for this meeting because of his expertise in medicinal  

chemistry and herbal botanical science.  Because of his expertise,  
experience and frequency of invitations to national and international  

conferences, Dr. Awang, with all modesty, considered that he could make a  
reasonable claim to be the leading authority in his field in Canada.  
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Dr. Awang began his employment with HC in 1969 as an entry level  
Research Scientist (RS1) in the Pharmaceutical Chemistry Section of HC.  
When he was hired, Dr. Awang was told that he was the best candidate  

interviewed by HC.  Yet a (white) colleague, Dr. Keith Bailey, a non  
visible minority from Great Britain, with similar qualifications, was hired  

at the same time, at a higher classification and salary.  Dr. Awang  
discussed this differential with his superior, Dr. Cook.  As a result, he  
received a modest increase in salary, but his classification level, which  

was much more important for him, was not changed.  

Dr. Awang was appointed, Head, National Products Chemistry Section in  
1979.  At that time, he was a Research Scientist 2 having been promoted in  

1974.  He was the Head of this section until it was merged with another  
section in 1991.  This was the highest level and classification that he  
achieved except for a brief stint in 1984, as acting Chief, Chemical  

Standards Division in 1984.  Dr. Awang retired from HC in 1993.  

During his tenure at HC, Dr. Awang had a number of unpleasant  
experiences with his colleague, Dr. Lodge, who was the Head of the  

Steroids Section.  In the spring of 1984, they attended a university  
lecture given by a professor from the United States, who  during his  
lecture, noted that most of the background research for his work had been  

done by a graduate student, a doctoral candidate of Middle Eastern origin.  

On hearing that comment, Dr. Lodge said to Dr. Awang, "That guy worked like  
a nigger."  Dr. Awang was surprised and bothered by this comment and  

reported it to Dr. Hughes, the then Acting Director of the Bureau of Drug  
Research.  Dr. Hughes' response was that he did not find the term  

particularly bothersome and in fact, his family once had a dog named  
"Nigger".  

Dr. Awang testified that Dr. Lodge often greeted him by "Hello  
darkness my old friend", and on occasion, referred to him as "Blackie".  
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For a period of about one year, Dr. Lodge would place stickers from  
South African fruits on Dr. Awang's telephone, his desk, his desk lamp and  

on the door of his office.  This was prior to the abolition of apartheid  
and Dr. Awang believed that the only reasonable explanation for this  

behaviour was an indication of support for apartheid or white superiority.  

Dr. Awang took up this matter with Dr. Hughes and Dr. Lodge.  At the  
meeting, Dr. Lodge admitted responsibility for his conduct, but offered no  
explanation or apology.  The meeting was effective and Dr. Lodge stopped  

this type of insulting conduct.  

Dr. Awang testified that he had recorded the incidents in a report and  
forwarded it to PIPSC, but decided not to follow up and that his best  

course of action was to continue to perform his duties and press on.  

Dr. Awang did not leave the FPS willingly, but rather because, the  
Natural Products Section was merged with another section and all the  

employees of that section, including Dr. Awang, were declared surplus  
effective June 1st, 1991.  This happened in spite of an external evaluation  
which considered the Natural Products Section as dealing with a very  

important field and the work being conducted by Dr. Awang was highly  
valued.  
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When Dr. Awang learned that he was designated surplus, he wrote to the  
Deputy Minister requesting a meeting to discuss this matter.  In his  
letter, he indicated that, as one of the announced goals of the Public  

Service Commission was to increase the number of visible minorities in the  
FPS, he did not understand the rationale of the lay-off of an  

internationally recognized black scientist.  He met with the Deputy  
Minister and subsequently with the Director General of the Personnel  
Administration Branch of HC, but he was unsuccessful in having the decision  

changed.  

Between 1991 and 1993, Dr. Awang made persistent efforts to obtain  
another position within HC, but his efforts were unsuccessful.  During that  

period a permanent position for a Research Scientist became available.  But  
according to Dr. Awang, someone else was appointed to the position without  

a competition and even though the person appointed did not meet the  
educational qualifications required by the job description.  Dr. Awang  
brought this matter to the attention of PIPSC, who intervened on his  

behalf, but was not able to achieve any positive result.  On another  
occasion, another position became available for which Dr. Awang believed he  

was qualified.  He did not get the position and subsequently found out that  

19
97

 C
an

LI
I 1

43
3 

(C
H

R
T

)



 

 

the position had been downgraded and given to someone who was working as a  
technologist with an undergraduate degree in another section in HC.  

After he received his surplus notice, Dr. Awang made repeated requests  

for extensions to his termination date to give him time to seek another  
position within his area of experience in HC.  At no time did he want to  

retire.  Dr. Awang testified that he was prepared to do laboratory work if  
necessary and he suggested that he would return to University to be trained  
in another area.  However, when he made that suggestion, he was told it  

would take more than two years to train and was not feasible.  

After exhausting all the possibilities for another permanent position,  
and receiving no more extensions, he left HC in August, 1993.  

(b)  Ivy Williams  

Ivy Williams holds a double masters degree in education and psychology  

from Columbia University.  Her main work experience has been in education,  
child development and child mental health.  She was senior lecturer at Mico  

Teachers College in Jamaica and, subsequently, a lecturer in the Faculty of  
Education at the University of the West Indies ("UWI").  She had also  
served as the director of a regional pre-school child development centre at  

UWI, with supervisory responsibility throughout the islands of Barbados,  
Jamaica and St. Vincent.  Currently, Ms. Williams is the acting chief of  

the Mental Health Promotion Plans Unit in HC.  She has held that position  
since April, 1995.  Her classification is a PM-04, which classification  
she has held since 1987 when she first became a permanent employee in HC.  

The relevant portions of Ms. Williams' evidence centered around two  

matters, first her failure to obtain the position of Chief of the  
Children's Mental Health Unit, the Mental Health Division of HC;  and  

second, her position as the first chair of the Visible Minorities Advisory  
Committee (VMAC) in HC.  
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Ms. Williams testified that the Children's Mental Health Unit was  
established in approximately 1992, as a result of her initiative and the  
proposal which she drafted to set up this unit.  Her proposal was accepted  

and the unit was established with initial funding of about $6.5 M.  She  
also drafted the job description for Chief of the unit, which job  

description described very closely the work that she had done in the  
preceding five years and she expected that she would be appointed into this  
position on a permanent basis.  She was not appointed and it was her  

understanding that a person with less educational qualifications and  
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experience for the position was appointed Acting Chief, without  
competition.  She later found out that the person appointed had worked at  

the PM-04 level as a Chief of Operations overseeing a budget of about $18 M.  

Ms. Williams testified that she did not feel personally discriminated  
against as a visible minority when she was not appointed as Chief, nor did  

she file a grievance.  She felt that it was "terribly unfair treatment",  
but she was not disposed to pursue any appeal because it was too painful  
for her to do so.  She did make a point of discussing this matter with her  

immediate supervisor, and pointedly recalled that her supervisor told her  
"that she did not see her as a manager".  Ms. Williams requested that she  

be sent on language training immediately which was done, and following  
language training she was seconded to the Public Service Commission for  
approximately two years and returned to the Mental Health Unit in December,  

1994.  

It was pointed out to Ms. Williams during her cross-examination that  
there was a competition for the permanent position of Chief of the  

Children's Mental Health Unit dated July 25, 1994.  Ms. Williams responded  
that this was the first she had heard about a competition because she had  

been away on a secondment.  No one had informed her about this  
competition, even though she had regular contact with her supervisor in the  
Mental Health Division.  Had she known, Ms. Williams said she certainly  

would have applied.  She also noted that the acting Chief would have had a  
two year advantage in experience and knowledge of the position.  

It was also pointed out to Ms. Williams in cross-examination that in  

her 1992 Performance Appraisal indicated that financial accountability and  
administrative tasks were not a priority for her and the Chief of the  
Children's Mental Health Unit was responsible for a substantial budget.  

Ms. Williams' response was that she regarded these comments as a  
justification for not appointing her or considering her for the acting  

position.  In her view, the requirement for financial accountability and  
administrative tasks were considerably less important than the program  
planning and development responsibilities in the job.  

Ms. Williams also spoke about the Visible Minority Advisory Committee  

(VMAC) which was established by HC in 1991.  VMAC consisted of twelve  
persons and Ms. Williams was elected the first chair of the Committee.  

VMAC's mandate was to recommend implementation of methods that advocate and  
promote the recruitment, retention and promotion of visible minorities in  
HC,  and to advise HC on work related programs and policies that are  

responsive to a certainly diverse population.  VMAC issued its report in  
September 1992 entitled "Health and Welfare:  Excellence through  

Diversity".  The VMAC noted a perception among visible minorities that  
discriminatory behaviour exists within HC.  While there was no quantitative  
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data for the perception of the discrimination, the Committee concluded that  

whatever their origins and accuracy, these perceptions are detrimental to  
the individuals involved and to those they work with.  VMAC made a number  

of recommendations including, establishing a mechanism to actively recruit  
visible minorities;  that steps be taken to increase the representation of  
visible minorities on selection boards;  that mechanisms be established to  

ensure that visible minorities are represented fairly at all levels and in  
all categories within HC, and that HC recognize, use and develop the skills  

of visible minorities and actively promote their career development.  

According to Ms. Williams, VMAC's Report was given to the Deputy  
Minister, but there has never been any official acknowledgment of receipt  

of the Report and no discussion with VMAC as to its findings or  
recommendations.  

(c)  Tina Walter  

Tina Walter holds an M.A. from the University of Western Ontario and  
is a management trainee in the Management Training Program offered by the  

Public Service Commission.  Ms. Walter is a visible minority and was the  
Chair of the VMAC in 1993.  Perhaps her experience as the Chair of VMAC  

can best be summed up by reference to her January 12th, 1994 memorandum to  
Kent Foster, the Assistant Deputy Minister of the Health Protection Branch  
and who was the liaison between VMAC and HC.  Ms. Walter wrote this  

memorandum at that time she was leaving the Department to join the Treasury  
Board.  

In her memorandum, she pointed out that being a member of the VMAC had  

been a test in perseverance.  She pointed out that with exception, senior  
management had not shown any commitment to the issues of employment equity  
for visible minorities and visible minorities themselves recognized this  

lack of commitment.  Over the past three years of the life of VMAC there  
has been no real movement towards change within HC at any level.  She also  

pointed out that VMAC was asked by the Deputy Minister to prepare a Report,  
the Report was produced and distributed in 1992.  By 1994 nothing had been  
done about the Report and the manner in which the Report was managed and  

addressed by HC was less than adequate.  She concluded that the Department  
can not afford to allow employment equity for visible minorities to  

continue to be a low priority.  

(d)  Dr. Daljit Dhillon  
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Dr. Daljit Dhillon is a Scientific Evaluator in the Bureau of Medical  
Services, Environmental Health Directorate of HC.  Dr. Dhillon holds a  

M.Sc. in Chemistry from Harcourt Technological Collegiate Institute, India  
and a Ph.D. (1970) in Microbiology from the University of Manitoba.  

Dr. Dhillon's testimony was focused primarily on his failure to be  

promoted or obtain an acting position at HC.  

It is his belief that it is because of racial discrimination that he  
was not selected for acting positions that would help advance his career.  

He testified that on a number of occasions, he had appealed the selection  
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of the person chosen for the acting position for which he had applied, but  
he conceded that he had never alleged discrimination on any of his appeals  

nor had he ever made any complaints to the CHRC.  His explanation for this  
was that he thought that such course of action would cause bad feeling and  

cause unnecessary antagonism in the work place.  It was his position that  
he had to work within HC and therefore, had to live with the situation.  

It is not our purpose here to determine whether or not Dr. Dhillon  

personally suffered racial discrimination.  Rather our focus is on the  
process of appointment to acting positions that Dr. Dhillon described in  
his evidence.  

Dr. Dhillon's concern related to the appointment of Dr. Mary Jane Bell  

as acting Head of the Pre-Market Review Section.  Dr. Dhillon worked as an  
Evaluator in this section.  According to Dr. Dhillon, Dr. Bell was  

appointed to this position in January, 1993, but no notice of the  
appointment or notice of a right of appeal was posted.  As a result of Dr.  
Dhillon's and PIPSC's intervention, a notice of appeal was posted in  

November, 1993 and Dr. Dhillon and five other persons, four of whom were  
not visible minorities, filed an appeal on the basis that there had been no  

competition for this acting appointment.  This appeal was allowed and the  
appeal board ordered that a competition be held for this acting position.  

This was subsequently changed to a comparative paper assessment of the  
candidates who applied, rather than a competition.  Dr. Dhillon testified  

that there was no written exam, that he was not interviewed and he had no  
idea of how he was assessed, other than the fact that he was assessed.  He  

was advised in March, 1994 that his qualifications had been assessed and he  
was found not to be qualified for the position.  The assessment was done  
by Dr. Freeland, the chief of the Device Evaluation Division to whom the  

head of the Pre-Market Review Section reported.  Dr. Dhillon testified that  
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Dr. Freeland did not supervise him and he had virtually no direct contact  
with him.  

Dr. Dhillon subsequently learned that Dr. Freeland assessed him on the  

basis of his performance appraisals and on the basis of consultations with  
his immediate supervisor, who, in this case was Dr. Bell, the acting head  

of the section and the person whose acting appointment had been appealed by  
Dr. Dhillon.  Dr. Freeland had initially appointed Dr. Bell and Dr. Bell  
was confirmed in the acting position, having been assessed as the best  

candidate by Dr. Freeland.  

A competition was held for the permanent appointment of Head of Pre-  
Market in September, 1994.  The qualifications for the position included  

experience in the supervision of professional or support staff and now  
required a degree in natural, physical or applied sciences.  Previously the  

statement of qualifications had required a post-graduate degree in biology.  
Dr. Bell does not have a degree in biology, but does have a post-graduate  
degree in chemistry.  Dr. Dhillon applied for the position and was  

screened out because he did not have the management experience for the  
position.  

Dr. Dhillon appealed the permanent appointment, but he withdrew the  

appeal because, in his view as a union steward with PIPSC, he did not have  
any faith in the appeal process.  His experience has been that, even when  
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an appeal is successful and corrective action is required, the same person  

who was in the acting position seems to get appointed to the permanent  
position.  Dr. Bell was the successful candidate.  

It should be pointed out that prior to Dr. Bell obtaining the acting  

position, Dr. N. Chopra, a visible minority, was the Head of the Pre-Market  
Review Section from 1988 to 1991.  She was succeeded by Dr. Boulay who was  

the acting head between 1991 and 1992.  Dr. Chander replaced him and was  
then the acting head from about September, 1992 to January, 1993.  Dr.  
Chander and Dr. Wadera are visible minorities.  Dr. Dhillon did not appeal  

their acting appointments.  

(e)  Dr. Ajit Das Gupta  

Dr. Das Gupta had an interesting tale to tell.  He was born in India  
and came to Canada in 1952 as a student.  He holds a Ph.D. in Physics and  

did post-graduate research at Oxford University.  In 1959, he became a  
lecturer in nuclear and radiation technology at McMaster University, and in  
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1960 he joined HC as a Physical Scientist in the Radiation Protection  
Bureau.  Dr. Das Gupta was promoted rather rapidly, first to Section Head,  

then to Assistant Chief, then to Chief, then finally Director, of the  
Bureau of Medical Devices.  He was appointed to this position in about  

1974.  

When he first joined HC, Dr. Das Gupta worked in the newly formed  
Radiation Protection Program which was established to deal with Canada's  
concerns about the potential of radioactive emissions and nuclear fallout.  

He was very involved in the development of the legislation dealing with  
this subject matter, the Radioactive and Emitting Devices Act.  Because of  

his expertise and work in the field, he was known across Canada in his  
words, as "Mr. Radiation", and travelled across the country to help  
provinces develop radiation protection programs.  

By 1982, the Bureau of Medical Devices had grown to 35 employees of  
various scientific backgrounds and expertise.  Dr. Das Gupta believed the  
Bureau should become more proactive and should adopt a preventative  

approach by carrying out a pre-market review of products, particulary those  
being used for human implant.  In order to accomplish this, Dr. Das Gupta  

requested additional resources which was approved by the Deputy Minister  
and the Treasury Board.  However, he had to obtain approval from the  
Director General of the Environmental Health Directorate to actually staff  

these positions.  This Directorate was headed by Dr. Somers who did not  
agree that these resources should be allocated to the Bureau of Medical  
Devices.  As a result, Dr. Das Gupta did not get these additional staff  

positions and a large backlog developed in the Bureau of Medical Devices in  
the processing of the many applications for approval received by the  

Bureau.  

Dr. Das Gupta testified that from about 1982 until his eventual  
retirement in 1993, he was engaged in a constant battle with Dr. Somers to  

get the necessary resources to staff positions in the Bureau.  In many  
instances he was given staff positions that were classified much lower than  
was required to perform the tasks.  Dr. Das Gupta offered voluntary  

overtime and to divert resources from other areas within the Bureau to deal  
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with the backlog, but Dr. Somers would not approve any of these actions.  

Eventually Dr. Das Gupta became convinced that Dr. Somers was creating  
these obstacles because he wanted him out of the Bureau and was attempting  
to show that he was an ineffectual director.  

19
97

 C
an

LI
I 1

43
3 

(C
H

R
T

)



 

 

In 1985, Dr. Das Gupta attended a conference in Madrid and was invited  
by the Spanish Government subsequently to spend time in Spain to advise on  

the development of their medical device program, his program in Canada  
having developed an international reputation.  He advised Dr. Somers of  

this, but Dr. Somers did not approve this and told him that he was on a  
program of saving resources and intended to merge the Bureau of Radiation  
Protection and the Medical Devices Bureau into one.  Two Directors would  

no longer be required and Dr. Das Gupta was to lose his position as  
Director.  Instead, he would be appointed as a Special Advisor.  

Dr. Das Gupta felt that since he had been responsible for the  

development of the Radiation Protection Unit that he should be the Director  
of the combined Bureaux.  Dr. Somers, however, informed him that he lacked  
a suitable personality for the political and other aspects that were  

required for this new position.  In particular, he did not have the  
personality and was not suitable to interact with the medical profession,  

scientists and politicians.  Dr. Das Gupta testified that this was not the  
first time that Dr. Somers had spoken to him about his personal  
unsuitability.  He and Dr. Somers had had many conversations over the  

years and when they talked about interacting with other people, Dr. Somers  
told Dr. Das Gupta that individuals of his background were not quite  

suitable because they were "colonials".  Dr. Somers told him that "good  
brainy guys had to come from the U.K.".  Dr. Somers also told Dr. Das Gupta  
that there were too many Indians in the Bureau and expressed the view that  

Indians were technically competent, but wondered if they were good for  
regulatory programs.  

As Director of the Bureau of Medical Devices, Dr. Das Gupta sat on  

selection boards, particularly for competitions where the position to be  
filled would be reporting directly to him.  Dr. Das Gupta testified that on  
some of these occasions, Dr. Somers would approach him and tell him whom  

he, Dr. Somers, would like to see selected as well as those who should not  
be selected.  Dr. Das Gupta recalled on one occasion, there had been a  

competition for a Research Scientist and one of the candidates was a  
scientist from India.  Prior to the formation of the selection board, Dr.  
Somers told him that he did not want him to sit on the board, as he may  

very well select this candidate because he was Indian.  

On another occasion, Dr. Somers upon returning from a conference from  
India, told Dr. Das Gupta that visiting India had been a very unpleasant  

experience because the people of India were so corrupt.  He also stated  
that "I hope you don't get some of that corruption here".  

The two Bureaux were amalgamated as the Radiation Protection and  

Medical Devices Bureau and Dr. Das Gupta was not appointed as the Director.  
After these events had taken place, he reviewed the options available to  

19
97

 C
an

LI
I 1

43
3 

(C
H

R
T

)



 

 

him which were to accept the position of a Special Advisor, take medical  
leave, retire, or fight.  He elected to retire from HC and did so in 1993.  
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(f)  Dr. Shiv Chopra  

Dr. Chopra is currently chair of the Employment Equity Committee of  
NCARR, immediate past president of NCARR.  He played a key role in bringing  

NCARR's complaint to the CHRC.  Dr. Chopra had previously filed a  
complaint against HC under section 7 of the CHRA, which was heard by  

another Tribunal.  The major portion of his evidence before this Tribunal  
related to his personal experiences and, in particular, his obvious  
frustration with his inability to rise within the management structure in  

HC.  Dr. Chopra's individual complaint is not before this Tribunal and we  
have considered his evidence to the extent only for its relevance to the  

staffing practices at HC that have been alleged by NCARR to create barriers  
to the progression of visible minority employees into management.  

Dr. Chopra has a B.VSc. (1957) from Punjab Veterinary College, India  
and a Ph.D. (1964) in Microbiology from McGill University.  

Prior to coming to Canada and after obtaining his B.VSc., he worked as a  
veterinary surgeon in charge of the State Veterinary Hospital in India,  

supervising a staff of six assistants.  His duties in this position  
involved management of technical, fiscal matters and personnel.  From 1958  
to 1960, he was a research officer with the Biologics Production and  

Quality Control at the Punjab Veterinary College, and managed a staff of 30  
scientific and technical personnel.  

In 1965, Dr. Chopra moved to England to work for Miles Laboratories.  

He headed a section of a multi-disciplinary team of 13 researchers and the  
functions of this position involved the supervision and management of the  
pharmacology and toxicology program for the regulatory approvals of new  

drug submissions.  

Dr. Chopra returned to Canada in 1969 and joined HC as a Scientific  
Advisor (SA-1), in the Bureau of Human Prescription Drugs (BHPD) of the  

Health Protection Branch and was reclassified in 1971 to a Biologist 4 (BI-  
04).  

Dr. Chopra worked in the BHPD from 1969 to 1987.  In 1987, Dr. Chopra  

applied for and was selected for a position in the Human Safety Division of  
the Bureau of Veterinary Drug, with the classification of Veterinary  
Medicine 4 (VM4).  He has remained in this Division and at this  

classification since 1987 (with the exception of some special assignments).  
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During his tenure with HC, Dr. Chopra has received fairly extensive  
management training, either through formal training courses or through his  

involvement on management related committees and on task forces.  He has  
frequently acted as Chief of his Division for short periods of time and  

performed the regular duties of the Chief on a day to day basis.  

Dr. Chopra was keenly interested in moving into management at HC and  
it is clear from his evidence that over the years, he experienced an  
increasing level of frustration due to what he characterized as senior  

management's insensitivity and inaction with respect to his requests, given  
his experience, qualifications and positive performance appraisals.  

Dr. Chopra gave evidence relating to a particular staffing action at  

HC which he put forward as raising issues of fair treatment in the staffing  
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process.  These are the events of 1990 to 1992 which involved the acting  

appointment of Dr. Claire Franklin to the position of Director, Human  
Prescription Drugs and the saga of all that happened following that  
appointment.  

In 1990, the position of the Director of the BPD, where Dr. Chopra  
worked for eighteen years, became vacant.  Dr. Chopra wrote in September,  
1990, to Dr. Somers, the Director General, proposing himself as a candidate  

for the position and he also wrote to Dr. Liston, the Assistant Deputy  
Minister.  Dr. Liston replied that Dr. Somers thought that this position  
should be filled by someone with a medical background.  The position was  

described as bilingual and required the director to be a medical doctor.  
The previous incumbent did not have a medical degree and the duties were  

split between the director and assistant director who was a medical doctor.  

No competition was held to fill the vacancy, and Dr. Franklin was  
given the acting appointment in October, 1990.  

Dr. Franklin had been chief of a division in the Environmental Health  

Directorate for about nine years and had substantial experience as a  
manager.  She was not a medical doctor, nor was she bilingual at the time  
of the appointment.  

The statement of qualifications for the position was not prepared  

until March 25th, 1991, but was made retroactive to October, 1990.  It did  
not require that the director be a medical doctor.  Dr. Chopra objected to  

and appealed the acting appointment in December, 1990 to the PSC.  Early  
in 1991, HC created an EX-02 Director position with some job qualifications  
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as Director, except for the requirement to be a medical doctor.  The  
medical duties were assigned to another position.  Dr. Franklin was  

appointed to this position on an acting basis for four months when her  
previous acting appointment expired and was reappointed two more times to  

the end of November, 1991.  

The appeal heard on July 19th, 1991, was allowed, the appeal board  
finding that Dr. Franklin was not fully qualified for the position of  
Director.  Notwithstanding this decision, Dr. Franklin continued to act in  

the position for two more months until, through intervention of Dr. Chopra  
and PIPSC, the PSC ordered that Dr. Franklin's acting appointment be  

terminated on September 20th, 1991, and that there be two competitions, one  
for a four month acting appointment and the other for the permanent  
position as director.  Dr. Franklin continued in the position and  

continued to exercise the responsibilities of Director, but she was  
classified and paid at her previous classification and salary level not at  

an EX-02 level.  

In October, 1991, a competition for the position of Director was  
posted, but Dr. Chopra could not apply because his classification was one  

level below the eligibility level set for the position.  Dr. Chopra  
responded by an application to the Federal Court requesting that Dr.  
Franklin's appointment be revoked.  This litigation was resolved on the  

basis that Dr. Franklin would be assigned to other duties, that there would  
be a new competition to staff the permanent position of the Director and  
Dr. Somers was excluded from any involvement in the selection process.  On  

March 20th, 1992, a competition was posted for the position of Director and  
Dr. Chopra was eligible to apply, which he did.  Dr. Chopra was screened  
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out by the screening committee for the reason that he did not possess the  
necessary management experience.  Dr. Franklin was found to be qualified  

and her appointment as a permanent Director was confirmed on April 21st.  
At the same time, the position of Assistant Director was abolished.  Both  
Dr. Chopra and Dr. Michele Edwards, the former assistant director, appealed  

the appointment of Dr. Franklin, but their appeal was dismissed on July  
27th, 1992.  The appeal board found that HC had not acted improperly by  

reclassifying the position of director to an EX-02 and dropping the  
requirement of a medical doctor.  The board also upheld the selection of  
Dr. Franklin and concluded that Dr. Chopra did not possess the necessary  

management experience for the position.  

On October 12th, 1992, a final level grievance meeting was held with  
the Deputy Minister of HC.  Dr. Chopra presented a written statement  
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outlining the grounds for his grievance, but nothing was resolved in favour  
of Dr. Chopra except that the Deputy Minister directed Shirley Cuddihy of  

Staff Relations to speak to Dr. Liston and Dr. Somers with respect to the  
reasons why Dr. Chopra was not being promoted into management.  

(B)  Systemic Barriers in Staffing and Staffing Development Systems in  

HC  

1.  Dr. Nan Weiner  

Dr. Nan Weiner, a consultant in human resources, including staffing  
and organizational behaviour, gave expert evidence for the Complainants.  

Dr. Weiner has a Ph.D. (1977) in human resources from the University of  
Minnesota and over 20 years of human resources experience gained through  
practical experience, consulting and teaching.  Dr. Weiner was qualified as  

an expert in staffing development and systemic discrimination.  

Essentially, Dr. Weiner's evidence consisted of identifying in general  
terms, systemic barriers in staffing and staffing development which  

adversely affect the hiring and promotion of visible minorities.  She then  
examined two specific staffing practices at HC to determine whether  
barriers, which are found in other employment systems, were operating in  

HC.  Having concluded that certain barriers were present, Dr. Weiner then  
suggested remedies to overcome the barriers found at HC.  

Dr. Weiner defined staffing as initial hires and promotion and  

staffing development as dealing with employees' needs to develop the skills  
necessary to do their current jobs and obtain the additional skills  
necessary for promotion.  

Barriers are staffing practices which directly or indirectly  
disadvantage members of a particular group, and for which there is no job  
related rationale.  

To identify the relevant barriers, Dr. Weiner relied primarily on  

three sources.  The 1995 Glass Ceiling Report of the U.S. Federal Glass  
Ceiling Commission (which was concerned with the opportunities for women  

and minorities to advance to management and decision making positions in  
private sector organizations in the United States) and two reports prepared  
by the FPS, Breaking Through the Visibility Ceiling:  Interim Report of the  

Visible Minority Consultation Group on Employment Equity (March 27, 1992);  
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and Distortions in the Mirror:  Reflections of Visible Minorities in the  
Public Service of Canada (January 22, 1993), (both reports prepared for the  

Secretary of the Treasury Board and Council of Deputy Ministers).  

The two specific staffing and staffing development practices at HC  
that Dr. Weiner examined were:  

(1)  promotion of visible minorities into senior management;  

and  

(2)  initial hire and promotion of visible minorities in the  
A&FS category.  

With respect to (1) above, Dr. Weiner extracted the following barriers  

that she considered relevant to HC and then sought to determine whether  
these barriers are operating in HC:  

(a)  ghettoization of or the clustering of visible  

minorities into technical and professional jobs that do  
not lead to management positions;  

(b)  staffing decisions which are ultimately based on an informal  
process;  

(c)  less encouragement for visible minorities; and  

(d)  perceiving visible minorities as different and  
"unfit for managerial positions".  

(a) Ghettoization  

Ghettoization, is the clustering or concentration of visible  
minorities in staff jobs or in highly technical or professional jobs from  

which they do not proceed into management positions, in other words, a  
"visibility trap".  

Dr. Weiner considered that the possible explanations for the under-  

utilization of visible minorities in senior management could be lack of  
interest of visible minorities in management, or lack of skills of visible  
minorities for management.  She concluded that there is no evidence that  

visible minorities as a group, are any less interested than non visible  
minorities in advancing into management.  Certainly at least, the evidence  

of Ms. Williams, Dr. Dhillon, Dr. Chopra and Dr. Das Gupta is to the  
contrary.  With respect to skills, Dr. Weiner stated that there is nothing  
to suggest visible minorities in the S&P category are any less skilled  

professionally or technically than other employees.  
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Dr. Weiner noted, however, that lack of management experience seemed  
to be holding back visible minorities from management positions.  This was  

the reason given for the failure of Dr. Chopra, Dr. Dhillon and Ms.  
Williams to be promoted to management.  

For Dr. Weiner, the requirement for managerial experience is a  

legitimate one and not necessarily discriminatory.  However, for this  
requirement to operate in a non-discriminatory way, there must be an  
opportunity for all employees to obtain the necessary training and  

experience, and the assessment of this qualification must be consistently  
assessed for all employees.  
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Dr. Weiner referred to Dr. Reitz' survey data, which indicated a  
minority disadvantage in access in management training, and a minority  

disadvantage in obtaining supervisory responsibility and acting positions,  
all three of which are important methods of obtaining the requisite  
experience.  The evidence of Ms. Furrie also confirmed the minority  

disadvantage  of visible minorities in obtaining acting appointments.  This  
data also showed a minority disadvantage with respect to how employees were  

apprised of acting appointments.  

Dr. Weiner also considered the promotional patterns of visible  
minorities in the S&P category into the EX positions.  These patterns  
(described in Ms. Bosch's evidence) showed that the majority of EX  

positions are filled from occupations in the feeder group in which there  
are few or no visible minorities.  

Dr. Weiner also noted by reference to Dr. Chopra and    Ms.  

Williams that managerial qualifications are not consistently assessed;  
their management and supervisory experience, although admittedly obtained  
prior to joining HC, seemed to be discounted.  

Dr. Weiner concluded that the under-representation of visible  
minorities could not be explained by lack of interest or lack of skills on  
the part of visible minorities.  This under-utilization and the  

promotional patterns are consistent with a finding that the barrier of  
ghettoization is operating in HC.  

(b)  Less Encouragement of Visible Minorities  

Dr. Weiner referred to the survey response which indicated that, in  

the employment context, visible minorities receive less encouragement than  
whites.  Dr. Weiner explained this is important because people tend to  
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apply for promotions because they feel they are competent and are eager to  
move up the ladder.  But there is always some uncertainty about one's  

ability to succeed at the next level and in her view, people watch for  
signals from their manager or from their organization that if they bid for  

a higher level job, that they will be given fair consideration.  These  
signals can be encouragement to take management training programs, serving  
on committees or task forces or other activities that provide experience  

and exposure to others in the organization.  

The survey data was that whites are more likely to be told about  
training opportunities than visible minority employees; whites are more  

often asked to apply for acting positions, whereas visible minorities had  
to be more proactive and self-sufficient in seeking management training  
opportunities and acting positions; and whites are very much more likely to  

be asked to serve on selection boards.  This is important because whites  
are asked to take part in who gets chosen for promotion and racial  

minorities are not included in that decision making process.  

The result is that whites are getting more of the experience and  
training necessary for promotion into the EX jobs.  

(c)  Informal Staffing Decisions  
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Staffing decisions based on an informal process can present a barrier  
for promotion, because, according to Dr. Weiner, the less formal the  
process, the less likely job qualifications will be set out in advance,  

will be assessed in a standard manner for all candidates and will allow for  
their recognition in candidates who are different from those who typically  

perform the job.  

In reviewing this as a potential barrier, Dr. Weiner focused on acting  
appointments.  The evidence indicated that acting appointments had become  

a significant part of the staffing actions of HC in recent years and many  
of the acting positions were filled without competition.  In her opinion,  
the more acting positions, the more the likelihood that the selection will  

be more informal.  The more informal, the more the unintended bias can  
affect the selection process.  

The acting appointments of Dr. Bell and Dr. Franklin provide examples  

of how bias or perceived unfair treatment can enter the selection process.  
Dr. Bell was appointed without a competition and when on appeal it was  
found that Dr. Bell's appointment was made on a too informal basis, it was  

then made a second time by the same manager who originally appointed her,  
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on the basis of a paper assessment of all the candidates.  In this  
situation, it is very likely that the second decision has been influenced  

by the fact that the same person made the first decision.  

Dr. Bell's appointment and Dr. Franklin's appointment (which was also  
made without a competition), were also coloured by the fact that the job  

qualifications were tailored to fit the pre-selected candidate or were  
changed after the staffing action had begun.  

In Dr. Franklin's case, she remained in the position, even after she  

was found not to be qualified.  

This informality can create barriers in that not all potentially  
qualified staff can seek the acting position.  Further, the acting  
assignment provides valuable managerial experience and gives the person who  

is acting the appearance of being "right" for the jobs.  

Dr. Reitz' survey results showed that visible minorities  
proportionately get less acting appointments than whites and the effect may  

well be that they are less likely to apply because they do not believe they  
have a chance to be appointed.  

(d)  Perceiving Visible Minorities as Unfit for Management  

For Dr. Weiner, the evidence of this barrier in Health Canada is found  

in the September 1, 1992, memorandum from Shirley Cuddihy, then, Chief,  
Staff Relations, Operations to Rod Ballantyne, Director-General, Personnel  
Administration Branch.  

This memorandum came out of the direction of the Deputy Minister  

following Dr. Chopra's grievance hearing.  The Deputy Minister wanted  
information concerning the impediments to the promotion of Dr. Chopra into  

a management position.  Ms. Cuddihy was asked to meet with senior  
management who knew Dr. Chopra and she met with both Dr. Liston, the  
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Assistant Deputy Minister for the HPB and Dr. Somers, the Director General  
of the Drugs Directorate.  

Ms. Cuddihy prepared the memorandum based on her hand written notes  
taken during her interviews with these two persons.  Her notes were in  

point form and she prepared the memorandum from these notes immediately  
after the meeting.  
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Ms. Cuddihy was very definite in her evidence that the memorandum  
accurately represented the ideas and thoughts which Dr. Liston and Dr.  

Somers expressed to her during the meeting.  The Tribunal accepts her  
evidence that the memorandum is an accurate representation of their  

position.  

Almost all of the memorandum deals with Dr. Liston's comments.  It is  
his general comments that are of importance here.  His comments are as  
follows:  

General:  

Employees who are being considered solely for  
"technical" positions seem to fare better than when  
being considered for "management" positions.  The  

cultural differences are minimized when we are only  
looking for the scientific approach.  However, when we  

start looking for the "soft skills" such as  
communicating, influencing, negotiating...  quite often  
their cultural heritage has not emphasized these areas  

and they are at a disadvantage.  (Exhibit HR-4)  

For Dr. Weiner, the reference to "technical" positions rather than  
"management" and "cultural differences being minimized for the scientific  

approach", suggests an attitude that individuals of the same racial group  
as Dr. Chopra, are good at jobs involving technical matters, but are not  
good in management jobs.  Racial differences are irrelevant to staffing for  

scientific jobs, but not for management positions.  

The memorandum goes on:  

Abilities to interact with a number of stakeholders,  
such as industry as well as internally with peers,  

subordinates and superiors are important.  As well we  
do business in the North American way - "consensus  

reaching model" which to some cultures is very foreign.  
(Exhibit HR-4)  

Dr. Weiner's comment is that this sets up a stereotype, namely, that  
there is only one style of management that can be successful and only one  

set of people can manage that way and that does not include those such as  
Dr. Chopra.  This attitude respecting cultural differences and abilities  

was also reflected in the comments of Dr. Somers, who expressed the view to  
Dr. Das Gupta that "good brainy guys had to come from the U.K".  

Dr. Weiner also highlighted Dr. Liston's comment that:  
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There is however a bit of a paradox in highlighting  

what we consider needs to be changed because we run the  
risk of having to defend ourselves against charges of  

assimilation.  He suggests that we need to provide  
minority groups with training - we need to point them  
in a direction in a mirror and say: because of your  

cultural background, you need to communicate better to  
adopt a less authoritarian style.  (Exhibit HR-4)  

   

Dr. Weiner's translation of this is that there is an assumption that  
there is only one way to perform a job successfully.  What this does is to  

set up a "us/them" kind of dichotomy, seeing visible minorities as  
different and thus the need to change their ways, so that they can acquire  
the ability to manage.  

Dr. Weiner agreed that the ideas and attitudes expressed may not be  

representative of management in HC.  But she pointed out that Dr. Liston  
was the Assistant Deputy Minister and the more senior the managers, the  

more they contribute and set the tone for the whole department.  

Other comments such as those expressed to Dr. Das Gupta by Dr. Somers  
that Indians are corrupt and the suggestion that he, Dr. Das Gupta, should  
not sit on a selection board because as a visible minority, he would be  

biased in favour of a visible minority candidate; and the comments of Dr.  
Lodge to Dr. Awang, calling him "Blackie" and "Hello darkness my old  

friend", are consistent, in Dr. Weiner's view, with an organizational  
attitude of "we/they", (even bordering on individual discrimination).  

(e)  Under-Representation in the A&FS Category  

Finally, Dr. Weiner dealt with under-representation of visible  

minorities in the A&FS category.  Both Ms. Bosch's and Ms. Furrie's  
evidence showed this to be the case.  This in itself, of course, does not  
establish that there is discrimination in the recruitment practises for the  

A&FS category.  During the hearing, Respondent counsel objected to the  
Tribunal making any finding of discrimination in HC's recruitment practices  

for the A&FS category arguing that this had not been identified as an  
issue.  Counsel did agree, however, that if the Tribunal finds that one of  
the reasons for the under-representation of visible minorities in  

management is because of the under-representation of visible minorities in  
the A&FS category, then the Tribunal can make an order to correct this  

under-representation, without deciding whether HC has or has not  
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discriminated in its recruiting practices.  
   

IV   THE FINDINGS  

The Tribunal makes the following findings on the evidence:  

(1)  There is a significant under-representation of visible  
minorities in senior management in HC.  

(2)  There is a significant under-representation of visible  
minorities in the A&FS category in HC.  This  
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is a contributing factor to the very low numbers of  
visible minorities in senior management.  

(3)  There is a high concentration of visible minorities in  

the feeder group in the S&P category and visible minorities  
are bottlenecked in the feeder group and are not progressing  

into senior management.  

(4)  The majority of members in the EX group from the S&P category  
were recruited from occupational groups with a fairly high  

representation of visible minorities, but no visible minorities  
were recruited from this group; or were recruited from  
occupational groups with no visible minorities; and there was a  

very low recruitment of members into the EX group from feeder  
occupational groups with a very high representation of visible  
minorities.  

(5)  The failure of visible minorities to progress into management  
cannot be explained by a lack of interest or lack of technical or  
professional skills on the part of these visible minorities.  

(6)  A common theme in the evidence is that visible minorities in HC  

lack the necessary managerial experience to move into senior  
management positions.  

(7)  The necessary managerial experience can be obtained through  

acting positions, and through exercising supervisory  
responsibilities and through management training programs.  
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(8)  Acting positions constituted a very large part of the total  
staffing actions in HC during the period 1991 to 1995.  

(9)  Acting appointments were often made without a competition and on  

an informal basis.  As a result, potentially qualified persons  
are not considered for appointment or when an acting appointment  

is challenged, the subsequent selection process is affected by an  
unintended bias so that the person initially appointed is usually  
confirmed in the position.  

(10)  Visible minorities proportionately were given less acting  
positions than non-visible minorities.  

(11)  Visible minorities were at a disadvantage with respect to how  
they found out about acting positions.  Non-visible minorities  

were more often asked by their managers to apply whereas visible  
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minorities were required to be more proactive in finding out  

about opportunities for acting positions.  

(12)  Visible minorities received less management related training than  
non-visible minorities.  

(13)  Non-visible minorities were more often informed of management  

training opportunities by their managers whereas visible  
minorities had to be much more self-reliant in finding out about  
these opportunities.  

(14)  There is a minority disadvantage in terms of supervising other  

employees.  Management training and having held an acting  
appointment increased the likelihood of supervisory  

responsibility for both non-visible minorities and visible  
minorities.  But in the case of non-visible minorities with  
management training or non-visible minorities who held acting  

positions, there was a significant increase in the likelihood of  
being supervisors as compared to visible minorities.  

(15)  Visible minorities are viewed by senior management as culturally  

different within HC and are not considered suitable for  
managerial positions.  

(16)  There is a significant difference in the participation of visible  

minorities in hiring and promotion decisions.  Non-visible  
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minorities are almost twice as likely to serve on selection  
boards as non-visible minorities.  The difference is even greater  

for those visible minorities who are more senior and have more  
qualifications.  This suggests that management, whose  

responsibility it is to appoint members of the selection board,  
chooses members for reasons that have little to do with the level  
of education, experience or responsibility.  

   

V    CONCLUSION  

The Complainants have taken the position from the beginning that this  
complaint is one of "systemic discrimination".  In the case of Action  

Travail des Femmes v. Canadian National Railway, et al. [1987] 1 S.C.R.  
1114, the Supreme Court of Canada in considering the meaning of systemic  

discrimination, referred to in the Abella Report on Equality in Employment  
which did not define systemic discrimination but set out the essentials as  
follows:  

Discrimination...means practices or attitudes that  

have, whether by design or impact, the effect of  
limiting an individual's or a group's right to the  

opportunities generally available because of attributed  
rather than actual characteristics...  

It is not a question of whether this discrimination is  
motivated by an intentional desire to obstruct  

someone's potential, or whether it is the accidental  
by-product of innocently motivated practices or  
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systems.  If the barrier is affecting certain groups in  
a disproportionately negative way, it is a signal that  

the practices that lead to this adverse impact may be  
discriminatory.  

This is why it is important to look at the results of a  
system... (pp. 1138-1139)  

The Court went on to say that:  

...In other words, systemic discrimination in an  
employment context is discrimination that results from  
the simple operation of established procedures of  

19
97

 C
an

LI
I 1

43
3 

(C
H

R
T

)



 

 

recruitment, hiring and promotion, none of which is  
necessarily designed to promote discrimination.  The  

discrimination is then reinforced by the very exclusion  
of the disadvantaged group because the exclusion  

fosters the belief, both within and outside the group,  
that the exclusion is the result of natural  
forces...(p. 1139)  

The essential element then of systemic discrimination is that it  

results from the unintended consequences of established employment systems  
and practices.  Its effect is to block employment opportunities and  

benefits for members of certain groups.  Since the discrimination is not  
motivated by a conscious act, it is more subtle to detect and it is  
necessary to look at the consequences or the results of the particular  

employment system.  

It is clear from the evidence in this case that visible minority  
groups in HC are being affected in a disproportionately negative way.  

There is a significant under-representation of visible minorities in senior  
management in HC and in the A&FS category in HC.  Visible minorities are  

bottlenecked or concentrated in the feeder group in the S&P category and  
are not progressing into senior management.  

To paraphrase Judge Abella, this is a signal that certain employment  
practices that lead to this adverse impact may be discriminatory.  

In the case of Basi v. Canadian National Railway Company, 9 C.H.R.R.  

D/5029 (a decision of the HRT), the Tribunal pointed out and we accept as  
well-established law, that the Complainants must first establish a prima  

facie case of discrimination and once that is done, the burden shifts to  
the Respondent to provide a reasonable explanation for the otherwise  
discriminatory behaviour.  Further, there is virtual unanimity in the cases  

that the usual standard of proof in this type of case is the civil standard  
of a preponderance of the evidence.  

The Respondent, using a rather bold strategy, chose not to call any  

evidence to explain the reasons for the significant under-representation of  
visible minorities in senior management or the reasons for the high  
concentration of visible minorities in the feeder group.  Rather the  
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Respondent tended to rely mainly on the cross-examination of the  
Complainants' witnesses and make the Complainants satisfy their onus.  
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The Tribunal has concluded that the Complainants have made out a prima  
facie case of discrimination which the Respondent has not rebutted.  There  

are a number of staffing practices of HC that have a disproportionately  
negative effect on visible minorities in HC which the Tribunal finds to be  

discriminatory.  

These practises have been identified in the Tribunal's Findings,  
specifically Finding numbers 4, 9, 10, 11, 12, 13, 14, 15 and 16.  Thus, it  
is the Tribunal's decision that HC has established or pursued staffing  

practises that are discriminatory in contravention of section 10 of the  
CHRA.  

   

VI   JURISDICTION ON REMEDY  

The Respondent challenged this Tribunal's jurisdiction to make an  
order in the nature of an "employment equity remedy", which we intend to  

do.  The Respondent argued that the Tribunal's jurisdiction is limited to  
making an order that HC cease the discriminatory practice.  This is  
because the authority to impose an employment equity program is vested in  

the PSC and the Treasury Board under the provisions of the FAA and PSEA.  
As we indicated earlier in our reasons, we do not agree with this argument.  

Section 53(2)(a) of the CHRA gives this Tribunal the jurisdiction to make a  
cease and desist order.  In addition if the Tribunal considers it  
appropriate to prevent the same or a similar practice from occurring in the  

future, it may order certain measures including the adoption of a special  
program, plan or arrangement referred to in subsection 16(1) of the CHRA.  

The scope of this jurisdiction was considered by the Supreme Court of  

Canada in the Action Travail des Femmes case.  In adopting the dissenting  
opinion of MacGuigan, J. in the Federal Court of Appeal, the Court stated  
that:  

...s. 41(2)(a), [now 53(2)(a)], was designed to allow  

human rights tribunals to prevent future discrimination  
against identifiable protected groups, but he held that  

"prevention" is a broad term and that it is often  
necessary to refer to historical patterns of  
discrimination, in order to design appropriate  

strategies for the future..... (at page 1141)  

The Supreme Court also said in reference to the Order made by the  
Tribunal in that case:  

...When confronted with such a case of "systemic  

discrimination", [as was the case with Canadian  
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National Railway], it may be that the type of order  
issued by the Tribunal is the only means by which the  

purpose of the Canadian Human Rights Act can be met.  
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In any program of employment equity, there simply  

cannot be a radical dissociation of "remedy" and  
"prevention".  Indeed, there is no prevention without  

some form of remedy... (at pages 1141 to 1142)  

The Court pointed out that:  

Unlike the remedies in s. 41(2)(b)-(d), [now Section  
53], the remedy under s. 41(2)(a), is directed towards  
a group and is therefore not merely compensatory but is  

itself prospective.  The benefit is always designed to  
improve the situation for the group in the future, so  

that a successful employment equity program will render  
itself otiose.  (at page 1142)  

And at pages 1143 to 1144:  

An employment equity program thus is designed to work  

in three ways.  First, by countering the cumulative  
effects of systemic discrimination, such a program  
renders further discrimination pointless....  

Secondly, by placing members of the group that had  

previously been excluded into the heart of the work  
place and by allowing them to prove ability on the job,  

the employment equity scheme addresses the attitudinal  
problem of stereotyping.....  

Thirdly, an employment equity program helps to create  
what has been termed a "critical mass" of the  

previously excluded group in the work place.  This  
"critical mass" has important effects.  The presence  

of a significant number of individuals from a targeted  
group eliminates the problems of "tokenism".  

In the Tribunal's opinion, an employment equity remedy is required in  

this case to prevent future systemic discrimination and to eliminate past  
barriers arising out of the discriminatory practices identified.  
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The Respondent has argued that there is no conflict between the CHRA  
and the FAA and the PSEA.  Rather the two regimes complement each other and  

therefore the paramountcy principle does not apply.  In this respect, the  
Respondent's argument is similar to the argument made by the Respondent in  

the case of The Attorney General of Canada v. Uzoaba [1995] 2 F.C. 569.  

In the Uzoaba case, as part of its order, the Tribunal required  
Correctional Service Canada to reinstate Dr. Uzoaba in a position which  
amounted to a promotion from his previous position.  Counsel for the  

Attorney General argued that this would be contrary to the merit provisions  
of the PSEA and the scheme in the PSEA for promotions and that this cannot  

be overridden by a Human Rights Tribunal.  Counsel also argued that in the  
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case of a direct conflict, the CHRA would apply, however, the conflict here  

was not direct.  In response to this argument, the Court said:  

On its face, the Tribunal's order appears to fall  
squarely within the jurisdiction of a Tribunal under  
paragraph 53(2)(b) of the Act.  

The law is clear... It is not clear to me how this  
argument assists counsel.  Indeed, counsel for Dr.  
Uzoaba submits there is no real conflict between the  

Act and the Public Service Employment Act.  He says  
that the promotion on merit provisions of the Public  
Service Employment Act apply in the normal, day-to-day  

administration of the Public Service and the Act does  
not purport to displace the Public Service Employment  

Act in that respect.  In practical terms I agree with  
this submission.  

However, even if the power of a Human Rights Tribunal  

to order promotion in the Public Service conflicts with  
the Public Service Employment Act, I am satisfied that  
the provisions of the Act must prevail.  (at pp. 576-  

577)  

The unanimity that the CHRA is paramount was first enunciated in the  
Insurance Corporation of British Columbia v. Heerspink [1982] 2 S.C.R. 145,  

158, and further articulated by the Supreme Court of Canada in Winnipeg  
School Division No. 1 v. Craton [1985] 2 S.C.R. 150, at p. 156 where the  
court stated:  
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Human rights legislation is of a special nature and  
declares public policy regarding matters of general  

concern.  It is not constitutional in nature in the  
sense that it may not be altered, amended, or repealed  

by the Legislature.  It is, however, of such a nature  
that it may not be altered, amended or appealed, nor  
may exceptions be created to its provisions save by  

clear legislative pronouncement.  (at p. 577)  

Following on this principle, the Court in the Uzoaba case held that:  

I think this principle of paramountcy must apply in  
this case to enable a Human Rights Tribunal to order a  

promotion which it has found has been denied for  
reasons of discrimination, contrary to the Act.  In  

other words, the jurisdiction of the Public Service  
Commission and the process respecting promotions within  
the Public Service must give way in those rare  

exceptions where promotions have been denied based on  
discriminatory reasons and where a Tribunal, acting  

within its jurisdiction under the Act, orders a  
promotion in order to remedy the results of  
discriminatory action taken by the employer.  

(at p. 577)  
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Although there may not be a direct or real conflict between the CHRA  

and the FAA and the PSEA, the effect of the Respondent's argument would be  
to prevent this Tribunal from exercising the whole of the jurisdiction  
conferred upon it under the CHRA where the Tribunal has concluded that HC  

has engaged in discriminatory employment practices.  

To accede to the Respondent's argument therefore would be to deny the  
paramountcy of the CHRA over the FAA and PSEA.  The law is unequivocal that  

the jurisdiction conferred upon this Tribunal under section 52 can only be  
altered or an exception created by a clear legislative pronouncement.  
There is no such legislative pronouncement in the FAA or the PSEA that in  

any way affects the jurisdiction of this Tribunal under section 52 of the  
CHRA.  Accordingly, we dismiss the Respondent's motion objecting to this  

Tribunal's jurisdiction to make an order in the nature of an employment  
equity remedy.  
   

VII  ORDER  
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The Respondents entered as an exhibit, a document entitled "Detailed  
Measures - Employment Equity for Visible Minorities at Health Canada".  In  

the introduction to the Detailed Measures, it is stated that HC is  
committed to ensuring that no person will be denied employment  

opportunities or benefits for reasons unrelated to ability and that HC is  
committed to equitable representation and participation of visible  
minorities at all levels of the organization, corresponding to their  

availability.  HC is also committed to implementing a series of measures  
for visible minorities intended to achieve improved representation, access  

to training, development, promotion and overall career advancement.  
This document sets out detailed measures relating to numerical  
targets, appointments, recruitment strategies, acting appointments,  

supervisory/management training and development, career counselling  
services, and a procedure for monitoring an enforcement.  

By letter dated November 15th, 1995, to the Chief Commissioner of the  

CHRC, the Acting Secretary of the Treasury Board, the President of the  
Public Service Commission and the Deputy Minister of HC committed these  
agencies to the implementation of these measures.  

The CHRC also presented to the Tribunal, an Outline of the Remedy that  
the CHRC and the Complainants were seeking.  This Remedy was expanded upon  
in the evidence of Dr. Weiner.  

There are many areas of agreement between the Detailed Measures and  

the Outline of Remedy.  But there are two major areas of disagreement  
namely, the numerical targets and the number of years it will take for  

visible minorities to reach proportional representation in the EX group;  
and the enforcement and monitoring of the remedy.  

Even though there is considerable overlap between the Detailed  
Measures and the Outline of Remedy, the parties could not finally agree on  

the measures to be taken to achieve equitable representation of visible  
minorities at HC.  
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The Tribunal, having concluded that HC engaged in certain staffing  
practices, contrary to section 10 of the CHRA, orders HC to adopt and  

implement the following special corrective measures program.  
   

SPECIAL CORRECTIVE MEASURES PROGRAM  

The objectives of the special corrective program are to:  
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(i)  eliminate discriminatory employment barriers for visible  
minorities in HC;  

(ii)  remove discriminatory barriers to the full participation of  

visible minorities in the EX/Senior Management and in the  
A&FS categories;  

(iii)  ensure the maximum utilization of the knowledge, skills, and  

expertise of visible minorities;  

(iv)  redress the effects of past discrimination and ensure that  
HC's organizational structure more accurately reflects its  

diverse workforce and demographics.  
   

PERMANENT CORRECTIVE MEASURES  

(1)  HC shall immediately set standards to ensure that visible  

minority employees are evaluated not only on experience, but also  
on desirable skills in determining personal suitability for  
positions.  

(2)  HC shall train all individuals selected, or who may be selected  

to sit on selection boards on the proper interviewing techniques  
needed to facilitate bias-free selection.  In addition, HC will  

develop a list of trained employees from the visible minority  
group who would be made available to participate on selection  
boards.  Where possible HC should use selection boards that are  

diverse in its composition.  

(3)  HC shall provide training to all managers and human resource  
specialists on strategies to recruit, promote and retain visible  

minorities by providing guidelines and training on bias-free  
selection and recruitment practices.  This will also include  
sensitizing them to diversity and employment equity issues,  

including systemic barriers.  

(4)  HC shall conduct workshops throughout the department on the  
benefits of a diverse workforce and human rights legislation,  

with attendance of management being mandatory.  

(5)  HC shall set clearly defined qualifications for all EX/Senior  
managerial positions as well as for all A&FS positions and ensure  

that these criteria are known to everyone interested in moving  
into senior management and into the A&FS categories and to all  
those involved in the staffing process.  
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(6)  HC shall develop in advance parts of the selection process to  

assess skill needed for EX/Senior Management and A&FS positions  
which will be used when filling acting appointments.  

(7)  HC shall develop a computerized inventory (Human Resource  

Information System) of visible minority and white employees in  
feeder positions who are interested in advancement into EX/Senior  

Management categories so that this information is available to  
staffing managers when acting and/or indeterminate jobs become  
available.  

   

TEMPORARY CORRECTIVE MEASURES  

(1)  Within a period of six months from the date of this order HC  
shall commence the appointment of visible minorities into the  

permanent EX/Senior Management category at the rate of 18% per  
year (twice the rate of availability) for five years in order to  
reach 80% proportional representation of this designated group  

into this category within this time frame.  

(2)  Within a period of six months from the date of this order HC  
shall commence the appointment of visible minorities into the  

permanent feeder level positions of the A&FS category at the rate  
of 16% per year (twice the rate of availability) for five years  
in order to reach 80% proportional representation of this  

designated group into that category.  

(3)  Within a period of six months from the date of this order HC  
shall commence the appointment of visible minorities from the S&P  

category to acting positions for four months or longer, in the  
EX/Senior Management category at a rate of 18% per year (twice  

the rate of availability) for four years to enable visible  
minorities to develop the requisite job qualifications needed to  
be screened into permanent competitions when they become  

available.  

(4)  Within a period of six months from the date of this order HC  
shall commence the appointment of visible minorities from the  

A&FS category to acting positions, for four months or longer, in  
the EX/Senior Management category at a rate of 16% per year  
(twice the rate of availability) for four years, to enable  

visible minorities to acquire the requisite job qualifications  
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needed to be screened into permanent competitions when they  
become available.  

(5)  Within a period of six months from the date of this order HC  

shall commence the appointment of visible minorities in the S&P  
category at the rate of 18% per year (twice the rate of  

availability) for four years, to acting positions, for four  
months or longer, in the EX minus three and EX minus four  
positions with supervisory /managerial responsibilities in the  

S&P category.  

(6)  Within a period of six months from the date of this order HC  
shall commence the appointment of visible minorities from the  

A&FS category, at the rate of 16% per year (twice the rate of  
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availability) for five years, to acting positions of four months  

or longer, in the Ex minus three and EX minus four positions with  
supervisory/managerial responsibilities.  

(7)  To ensure the successful attainment of the goal of the special  

corrective measures within the specified time-frame, hiring  
managers of EX/Senior Management staff at HC shall undertake a  
special reporting measure.  Before a final decision is made in  

any competition where visible minority candidates have been  
considered but a visible minority candidate has not been  
selected, the hiring manager(s) or selection board will explain  

to either the Deputy Minister or the Assistant Deputy Minister  
why the visible minority candidates were not found to be  

qualified.  

(8)  In order to ensure that the numerical goals are attained and  
within the specified time-frame, HC shall state specifically in  

all Staffing Notices (Internal and External Recruiting  
Advertisements, Job Postings, Electronic Job Postings, MRIS job  
search, and all other Staffing communication media), for  

EX/Senior Management and Administrative and Foreign Service  
positions that HC is an "Equal Opportunity Employer" and that  

this particular advertisement is aimed at visible minorities.  

(9)  HC shall identify visible minorities (and whites) in feeder group  
positions who are interested in advancement into EX/Senior  
Management and Administrative and Foreign Service jobs so  

individual career plans can be developed for these groups which  
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highlight what employees are required to do to be viable  
candidates for such jobs.  

(10)  HC shall develop outreach recruitment sources for visible  

minorities and use them when hiring into Administrative and  
Foreign Service jobs.  Doing so, requires HC to use different  

media to target visible minorities who have not traditionally  
learned about job openings e.g., advertising in visible minority  
- based newspapers, and using informal networks of visible  

minorities in HC and other federal departments.  

(11)  HC shall establish mentoring programs and shall train current  
Senior Management on methods of mentoring its cross-culturally  

diverse workforce and shall reward good mentoring.  

(12)  HC shall invite visible minorities to attend the departmental  
"Learning for Leadership" programs and set aside 25% of the seats  

for visible minorities, to be assigned on a first come basis.  

(13)  HC shall invite visible minorities to participate in departmental  
and other training courses including the Health Protection  
Management Development Program with 25% of program seats set  

aside and allocated to visible minorities on a first come basis.  

(14)  HC shall invite visible minorities in the feeder group levels to  
participate in Canadian Centre for Management Development (CCMD)  
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Executive Development Programs and PSC Management Training  
Programs (MTP).  

(15)  HC shall appoint a person who shall be responsible with full  

powers to ensure the implementation of the special temporary  
corrective measures and to carry out any other duties so assigned  
by HC to implement this order.  

(16)  There shall be an annual performance assessment of HC's  
executive/senior managers including Assistant Deputy Ministers,  
Director Generals, Directors and Division Chiefs regarding full  

compliance with this order.  

(17)  HC shall establish an Internal Review Committee, co-chaired by  
the Director General, Human Resources and Chair of the Visible  

Minorities Advisory Committee.  Membership of the Committee shall  
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include an equal number of departmental managerial  
representatives and delegates from the Advisory Committee on  

Visible Minorities with additional expertise to be made available  
on an as required basis.  The Internal Review Committee shall  

monitor the implementation of this plan.  The Committee shall  
meet on a quarterly basis and the Co-chairs shall meet with the  
Deputy Minister following these meetings to report the results  

directly.  A report shall be made to the Departmental Executive  
Committee semi-annually.  

(18)  HC shall submit to the Canadian Human Rights Commission:  

(a)  Within 60 days of the introduction of the special  

corrective measures program the current numbers of  
employees in the EX, EX Equivalent, EX minus 1, EX  

minus 2, EX minus 3 and EX minus 4 groups; percentage  
representation of employees in the EX, EX Equivalent,  
EX minus 1, EX minus 2, EX minus 3 and EX minus 4 groups;  

(b)  Within 60 days of the end of each quarterly period  

after the implementation of the aforementioned special  
temporary corrective measures, and for the entire  

duration of the said measures, after forwarding a copy  
to NCARR and PIPSC for their information, a report  
outlining:  

i)   The number and percentages of visible minorities  

appointments to the EX/Senior Management and the  
Administrative and Foreign Service categories;  

ii)  The number and percentage of visible minorities  

appointments to acting positions to the EX/Senior  
Management and the Administrative and Foreign Service  
categories;  

iii) The number and percentage of visible minorities chosen  
to sit on selection boards; training sessions  
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offered/delivered; feedback of participants; and,  

validation of training program content; and efforts  
made to recruit visible minorities for the EX/Senior  

Management and Administrative and Foreign Service  
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categories for indeterminate and term positions during  
the previous quarter;  

iv)  A comparison of the participation rate of visible  

minorities in training and development activities to  
that of the Department's general employee population;  

and the specific steps being taken to ensure that the  
Department's  policies and practices are free of  
employment barriers.  
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Dated at Toronto, Ontario, this 31st day of January, 1997.  
   

   
   

   

J. GRANT SINCLAIR, Q.C., Chairperson  
   
   

   

CAROL H.Y. BOXILL, Member  
   

   
   

ALVIN TURNER, Member  
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EVANS J.A. 

A.       INTRODUCTION 

[1]                This is an appeal by the Minister of Human Resources Development 
from an order of a Judge of the Trial Division, dated December 5, 2000, in which she 
allowed an application for judicial review of a decision by a single member of the 
Pension Appeals Board refusing to grant leave to Norman Rafuse to appeal a decision 
of the Review Tribunal. 

 

[2]                The issue to be decided on this appeal is whether the Judge erred in law 
when she not only set aside the Tribunal's decision, but also granted Mr. Rafuse leave 
to appeal to the Board. While not disputing that the member erred in granting leave to 
appeal, the Minister submits that, in granting leave, the Judge purported to exercise a 
power not conferred on the Federal Court on an application for judicial review and 
thereby, in effect, usurped the fact-finding function that Parliament has entrusted to 
the Tribunal. 

B.       THE BACKGROUND 

[3]                In a decision dated April 16, 1997 the Tribunal had upheld Mr. Rafuse's 
claim that he was disabled within the meaning of subsection 42(2) of the Canada 
Pension Plan, R.S.C. 1985, c. C-8, and was thus entitled to a disability pension. 
However, while Mr. Rafuse maintained that his disability had started in 1991, the 
Tribunal held that it had not commenced until October 31, 1994, the day when Mr. 
Rafuse's expert medical witness first examined him. 

[4]                In seeking leave to appeal the Tribunal's determination of the date of the 
onset of his disability, Mr. Rafuse pointed to evidence in the record indicating that 



1991 was the appropriate date. This is when he had stopped working because of 
illness. 

[5]                In its decision to refuse leave to appeal, dated July 15, 1998, the Board 
member said: 

There is no basis for granting leave to Appeal. There is evidence to support the 
Tribunal's conclusion in respect of the date of onset. It is neither here nor there to 
contend that the Tribunal might have chosen another date also supportable by 
evidence. In concluding as it did, it acted lawfully and did not commit a reversible 
error. 

 

No new evidence capable of challenging the finding was presented on this leave 
notwithstanding contrary indication. 

[6]                On the application for judicial review of this decision, the Judge held that 
the correct test to be applied by the Board on a leave application is whether there is an 
arguable case which might succeed on appeal. She relied on Martin v. Canada 
(Minister of Human Resources Development) (1999), 252 N.R. 141 (F.C.A.) for this 
proposition. 

[7]                Following the decision in Davies v. Canada (Minister of Human 
Resources Development) (1999), 1999 CanLII 8969 (FC), 177 F.T.R. 88, the Judge 
also held that the Court should apply a deferential standard when reviewing decisions 
of the Board on leave applications. Looking at the record before the Board, the Judge 
concluded that the refusal of leave was unreasonable and that, since the evidence was 
sufficient to enable Mr. Rafuse to succeed on appeal, she granted him leave to appeal. 

C.       ANALYSIS 

[8]                It is common ground between counsel that the Board did not apply the 
correct test in deciding the leave application and that the decision cannot stand. It was 
also agreed that, since this matter came before the Judge as an application for judicial 
review, and not as an appeal, she had no power to substitute her view for that of the 
Board on the proper disposition of the leave application. This is simply not a remedial 
power that subsection 18.1(3) of the Federal Court Act, R.S.C. 1985, c. F-7, affords to 
the Court. 

 



[9]                In our opinion, this is a correct view of the law: see, for example, the 
particularly clear statement to this effect in Xie v. Canada (Minister of Employment 
and Immigration) (1994), 75 F.T.R. 125, at paragraph 17. 

[10]            However, counsel for the respondent argues that the Judge's order is 
justifiable as an exercise of the Court's power under paragraph 18.1(3)(b) of 
theFederal Court Act to "set aside a decision and refer it back for determination in 
accordance with such directions as it considers to be appropriate". The argument is 
that it would have been appropriate for the Judge to have exercised this power in the 
instant case by directing a verdict, since she had decided that the only decision 
reasonably open to the Board on the evidence before it was that Mr. Rafuse had 
satisfied the legal test for the grant of leave to appeal. Hence, since there is no 
substantive distinction between the Judge's granting leave to appeal, and setting aside 
the refusal and referring it back with instructions to the Board to grant leave, the Court 
should dismiss this appeal. 

[11]            Regrettably, we are not able to accept this argument. On our analysis, the 
Board erred in law when it asked itself whether there was evidence to support the 
Tribunal's conclusion and, finding that there was no new evidence capable of 
challenging it, it refused leave. In so ruling, the Board to our mind applied a more 
stringent test than that mandated in law and trespasses on matters that should be 
decided by the Board when it hears the appeal on its merits. 

 

[12]            The application to the facts of the correct legal test, namely whether Mr. 
Rafuse has established that on the evidence before the Board there is an arguable case 
which might succeed on appeal, is largely a question of fact. The determination of 
factual questions is within the exclusive jurisdiction of the Board and at the core of its 
expertise. In this case, because it misdirected itself in law on the test for deciding 
leave applications, the Board is yet to make the essentially factual determination 
required of it. 

[13]            On an application for judicial review, the role of the Court with respect to 
a tribunal's findings of fact is strictly circumscribed. In the absence of an error of law 
in a tribunal's fact-finding process, or a breach of the duty of fairness, the Court may 
only quash a decision of a federal tribunal for factual error if the finding was perverse 
or capricious or made without regard to the material before the tribunal: Federal 
Court Act, paragraph 18.1(4)(d). Hence, if, as a result of an error of law, a tribunal has 
omitted to make a relevant finding of fact, including a factual inference, the matter 
should normally be returned to the tribunal to enable it to complete its work. 
Accordingly, in our opinion, the Judge would have erred in law if, having set aside the 



decision of the Board, she had remitted the matter with a direction that the Board 
grant Mr. Rafuse leave to appeal. 

[14]            While the directions that the Court may issue when setting aside a 
tribunal's decision include directions in the nature of a directed verdict, this is an 
exceptional power that should be exercised only in the clearest of circumstances: Xie, 
supra, at paragraph 18. Such will rarely be the case when the issue in dispute is 
essentially factual in nature (Ali v. Canada (Minister of Employment and 
Immigration), 1994 CanLII 3480 (FC), [1994] 3 F.C. 73 (T.D.)), particularly when, as 
here, the tribunal has not made the relevant finding. 

 

[15]            In the course of oral argument counsel for Mr. Rafuse drew our attention 
to some more recent cases concerning the judicial review of dispositions by the 
Pension Appeals Board of leave applications. However, in none of these did the Court 
issue directions of the kind that counsel urged upon us in this case. 

[16]            We noted earlier in these reasons that we had reached our decision with 
regret. This is because ten years have elapsed since Mr. Rafuse first made his claim 
for a disability pension. To the extent that the decision-making process in this 
administrative scheme has been designed to produce expeditious and final 
determinations of pension entitlements, the system seems seriously to have 
malfunctioned in this case. 

[17]            Nonetheless, in our view it is important to respect the large degree of 
autonomy that Parliament has granted to the Board on questions of fact, even though 
the effect of our decision may be to cause further delay by giving the party 
disappointed with the Board's disposition of the leave application an opportunity to 
challenge it. In order to minimise delay, we would hope that, when the leave 
application is returned to the Board for redetermination, it will be dealt with at the 
earliest opportunity. 

D.       CONCLUSIONS 

 

[18]            For these reasons, the appeal will be allowed, without costs. The Judge's 
order will be varied so as to remove the grant of leave for Mr. Rafuse to appeal to the 
Pension Appeals Board. The matter will be remitted to another member of the Pension 
Appeals Board duly designated under subsection 83(2.1) of the Plan to determine in 
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accordance with these reasons whether Mr. Rafuse should be granted leave to appeal 
the decision of the Review Tribunal that his disability did not commence until 1994. 

                                                                                 "John M. Evans"                  

                                                                                                      J.A.                            
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Ottawa, Ontario, July 20, 2016 

PRESENT: The Honourable Mr. Justice Diner 

BETWEEN: 

SOUTHERN CHIEFS ORGANIZATION INC. 

Applicant 

and 

JESSICA DUMAS 

Respondent 

JUDGMENT AND REASONS 

I. Nature of the Matter 

[1] This is an application for judicial review under section 18.1 of the Federal Courts Act, 

RSC 1985, c F-7 of a decision [the Decision] by the Canadian Human Rights Commission [the 

Commission], pursuant to paragraph 44(3)(a) of the Canadian Human Rights Act, RSC 1985, c 

H-6 [the Act], to request that the Chairperson of the Canadian Human Rights Tribunal 

commence an inquiry into a complaint [the Complaint] filed by the Respondent. The Decision is 
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dated August 25, 2015. For the reasons provided below, the matter will be returned to the 

Investigator for reconsideration.  

II. Background 

[2] The Applicant, Southern Chiefs Organization Inc., is a not-for-profit corporation that acts 

as a political organization on behalf of its First Nation members. 

[3] The Respondent, Jessica Dumas, was hired in December 2008 by the Applicant to work 

as a Community Justice Development Coordinator. In that role she reported directly to Michael 

Bear, Chief of Staff at the time, and ultimately to Morris Swan Shannacappo, the Applicant’s 

then Grand Chief. She resigned from her position on July 16, 2012. 

[4] On July 18, 2013, the Respondent filed the Complaint against the Applicant with the 

Commission. She alleges that she was harassed and discriminated against in the workplace by 

Mr. Bear on the basis of her age, sex, and marital status. As a result, she suffered anxiety, had to 

take a medical leave of absence, and was eventually forced to resign. Though the Complaint lists 

both the Applicant and Mr. Bear as respondents, the Commission processed the Complaint as if 

only the Applicant had been named. 

[5] On June 25, 2015, the Commission designated an Investigator to conduct an investigation 

[the Investigation] into the Complaint. From June 2014 to May 2015, the Investigator assessed 

the question of whether the Complaint ought to proceed to be heard by the Tribunal.  
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[6] On May 28, 2015, the Commission released the Investigation Report [the Report], which 

recommended that the Tribunal commence an inquiry into the Complaint. The Applicant 

submitted a response to the Report on July 3, 2015 outlining a number of concerns that it had 

with the Report’s contents. 

[7] The Commission issued the Decision on August 25, 2015. Since it stated only that, 

“having regard to all the circumstances of the complaint, further inquiry is warranted”, the 

reasons given by the Investigator in the Report serve as the reasons for the Decision itself 

(Cerescorp Company v Marshall, 2011 FC 468 at para 49 [Cerescorp]). 

III. The Complaint 

[8] The Respondent makes four separate allegations of misconduct in the Complaint: 

A. The South Beach Casino incident: On May 2, 2012, at a breakfast buffet at the 
South Beach Casino in Scanterbury, Manitoba, Mr. Bear demanded that the 

Respondent get him food. When she refused, he allegedly responded: “don’t you 
think she should go and get my breakfast? That’s how you take care of a man. It’s 

practice so then maybe you can keep a man”. 

B. The Inappropriate questions about her relationship status: On several separate 
occasions Mr. Bear would ask blunt questions as to whether the Respondent was 

dating various male work associates. 

C. The inappropriate staring incident: On June 13, 2012, the Respondent attended a 

meeting with Mr. Bear to discuss the performance and attendance of an employee 
in her department. At a certain point in the meeting, Mr. Bear moved from his seat 
across the table to sit next to her. He then, in her words, “looked at my head and 

clearly moved his eyes down my body to my shoes, and then clearly moved his 
eyes back up to my head, he would raise his eye brows [sic] as he was doing this”. 

D. Reprimand without cause: The Respondent states that she was humiliated, 
demeaned, and insulted as a result of Mr. Bear’s “inappropriate gazing and 
gawking” at the June 13, 2012 meeting. As a result, she began a medical leave of 

absence for stress and anxiety. Shortly after she returned to work on July 16, 2012, 
she received a letter of reprimand from Mr. Bear for, in her words, “taking a 
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medical leave at a time when the justice program was in disarray”. She resigned 
the same day. 

IV. The Decision 

[9] In the Report which forms the basis of the Decision, the Investigator first stated that there 

were two issues to be assessed: 

A. Whether the Applicant failed to provide a harassment-free workplace to the 

Respondent; and 

B. Whether the Applicant terminated the Respondent’s employment on the basis of 
her age, sex, or marital status.  

[10] The Investigator then outlined the investigation process, asking whether there is support 

for the Respondent’s allegation of harassment and then whether the Applicant was or should 

have been aware of the harassment and, if so, what steps were taken. 

[11] After providing some background and discussing preliminary objections raised by the 

Respondent, the Investigator then described her methodology. The Investigator noted that she 

spoke with the Respondent and four witnesses who all had at one time been employed by SCO, 

but none of whom were employed at the time of the investigation. These individuals were Shirli 

Ewanchuk (former Director of Health); Ellen Contois, (former Administrative Support); Crystel 

McLean-Grisdale (former Assistant Justice Coordinator); and former Grand Chief Morris Swan 

Shannacappo. 
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[12] The Investigator stated that she made repeated unsuccessful attempts to locate Mr. Bear 

for an interview. She also attempted to interview Denice Perswain, employed by the Applicant as 

Finance Administrator, as Ms. Perswain was the sole witness present for the South Beach Casino 

incident. Ms. Perswain declined to participate, however, as she was still an employee of the 

Applicant. 

A. Is there support for the Respondent’s allegation of harassment? 

[13] The Investigator addressed the Respondent’s allegations as follows: 

A. The South Beach Casino incident: the Investigator concluded that “[t]he evidence 

suggests that Mr. Bear asked the [Respondent] to bring him food and made 
comments about the [Respondent] ‘taking care of’ and ‘keeping’ a man”. The 
Investigator based this conclusion on the evidence of Ms. Ewanchuk, who joined 

the Respondent and Ms. Perswain shortly after the incident and was immediately 
told about it. 

B. Inappropriate questions about her relationship status: the Investigator found that 
the “evidence suggests that Mr. Bear inquired about the complainant’s personal 
life”. Again, the Investigator reached this conclusion on the basis of Ms. 

Ewanchuk’s evidence – that Mr. Bear had asked Ms. Ewanchuk on several 
occasions about the Respondent’s marital or relationship status and that, when Ms. 

Ewanchuk informed Mr. Bear that these were inappropriate questions, he would 
laugh. 

C. The inappropriate staring incident: the Investigator concluded that “[t]he 

evidence indicates that Mr. Bear stood close to the complainant as she worked and 
made comments about her physical appearance”. This conclusion was based on 

the evidence of Ms. Ewanchuk, who stated that she often saw Mr. Bear stand 
close to the Respondent as she worked, that Mr. Bear often did the same to Ms. 
Ewanchuk, that he seemed to lack “physical boundaries”, and that Mr. Bear often 

commented to Ms. Ewanchuk on the Respondent’s physical appearance and 
“appeared to be romantically interested” in her.  The conclusion about Mr. Bear’s 

inappropriate comments was also based on the evidence of Ms. Contois, who 
recalled the Respondent stating that she felt “creeped out” by how Mr. Bear 
looked at her and who also recalled one instance, sometime shortly before the 

Respondent went on leave, where the Respondent approached Ms. Contois after a 
meeting with Mr. Bear, began to cry, and told her that Mr. Bear’s gaze “creeped 

her out” and that she “[couldn’t] take it anymore”. 
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D. Reprimand without cause: based on documentary evidence submitted by the 
Applicant, the Investigator determined that the Respondent was not reprimanded 

for taking medical leave but rather for failing to return work-related materials to 
the Applicant, a request to which she had not adhered. 

[14] Finally, the Investigator noted that Ms. McLean-Grisdale provided evidence of “other 

associated behaviour” on the part of Mr. Bear – that he was aggressive, that the Respondent was 

uncomfortable in his presence, and that on one occasion Mr. Bear pretended to run Ms. McLean-

Grisdale and the Respondent down with his car in the parking lot adjacent to the Applicant’s 

offices. This evidence, according to the Investigator, “provides further context to Mr. Bear’s 

demeanour and interactions with the [Respondent]”. 

[15] In light of all the above, the Investigator concluded that, other than the reprimand without 

cause, the alleged misconduct of harassment had occurred. The Investigator found that the 

evidence indicated that Mr. Bear’s inappropriate behaviour was: persistent and repetitious; 

unwelcomed; linked to her sex and marital status; may have been linked to her age; and 

detrimentally affected the work environment and led to adverse job-related consequences for the 

Respondent. However, the Investigator also concluded that the Respondent’s letter of resignation 

did not make explicit mention of the alleged misconduct, nor did she state to the Applicant when 

she took her medical leave that she felt the alleged misconduct was the source of her anxiety and 

distress. 

B. Was the Applicant aware or should the Applicant have been aware of the harassment 

and, if so, what steps were taken? 
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[16] The Investigator first observed that the Respondent’s original position was that she had 

not told the Applicant about the harassment or why she had resigned because there was no way 

to do so, given the Applicant’s reporting structure, which advises employees to report 

harassment either to their immediate supervisor or, where the immediate supervisor is the source 

of the alleged harassment, to the Applicant’s Chief of Staff. The Investigator noted that Mr. Bear 

was both one of the Respondent’s immediate supervisors and the Applicant’s Chief of Staff at 

the time of the alleged misconduct. The Investigator further noted that the Respondent had 

provided conflicting information about whether she had advised Grand Chief Shannacappo of 

Mr. Bear’s alleged misconduct. 

[17] The Investigator concluded that it was not necessary to resolve this issue and the 

contradiction in the Respondent’s testimony because of the fact that the Respondent had 

informed Ms. Ewanchuk, who the Investigator believed to be the Director of Health at the 

material time (i.e. when the incidents took place, between May and July of 2012). As such, the 

Investigator concluded that the Applicant should have known about the harassment since “one of 

its directors was aware of it and spoke to Mr. Bear about it, noting to him that it was 

inappropriate”. 

[18] Finally, the Investigator determined that the Applicant had not taken appropriate action to 

deal with the harassment and found that the Applicant’s personnel policy does not outline 

management’s responsibilities when harassment is witnessed or reported. Furthermore, Ms. 

Ewanchuk was aware of the alleged misconduct but did not raise it “with management”, and 

while the Applicant insisted that it had exercised due diligence throughout, “it did not provide 
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evidence during the investigation to support this statement”.  The Investigator also noted that the 

Ms. Ewanchuk had spoken to the Respondent about Mr. Bear’s conduct and suggested that she 

not be alone in her office with him. 

[19] As a result, the Investigator found that the Respondent’s complaint warranted further 

inquiry and recommended that, per paragraph 44(3)(a) of the Act, the Commission request that 

the Chairperson of the Canadian Human Rights Tribunal institute an inquiry into the complaint. 

V. Issues 

[20] The Applicant raises the following issues: 

A. Did the Investigator and the Commission breach the Applicant’s right to 
procedural fairness by: 

1. failing to conduct a sufficiently thorough investigation? 

2. failing to be neutral? 

3. failing to assess the Respondent’s credibility? 

4. failing to provide the Applicant with an adequate response to its 
concerns about the Investigation and the Report? 

B. Was the Commission’s decision to request further inquiry unreasonable? 

VI. Standard of Review 

[21] The standard of review applicable to questions of the Commission and the Investigator’s 

thoroughness and neutrality is correctness (Joshi v Canadian Imperial Bank of Commerce, 2015 

FCA 92; Big River First Nation v Dodwell, 2012 FC 766 at para 33).  
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[22] The Applicant cites Canada (Attorney General) v Tran, 2011 FC 1519 at para 19 [Tran], 

for the principle that a failure to assess credibility is reviewable on a correctness standard. Tran, 

however, suggests that the obligation to assess a complainant’s credibility is a reviewable on a 

correctness standard because it is a matter of jurisdiction (para 18). That conclusion arose from 

the specific facts of that case – there, the investigator stated that it could not interview a 

particular witness even though that witness was available. Justice Simpson interpreted that as an 

incorrect statement that the investigator felt he had no jurisdiction to do so. In this case, however, 

the Investigator made no such statement. As such, and as will be more fully explained below, I 

think that it is more appropriate to consider a failure to assess credibility as part of the question 

of whether the investigation was sufficiently thorough – which, as noted above, involves 

procedural fairness and thus attracts a correctness review. 

[23] Similarly, the question of whether the Investigator provided the Applicant with an 

adequate response to its concerns about the Investigation and the Report is a matter of 

thoroughness and thus reviewed on a correctness standard. As noted in Brosnan v Bank of 

Montreal, 2015 FC 925 at para 22, “[t]horoughness also entails that the Commission must, as a 

matter of fairness, respond to any submissions which go to the heart of the investigator’s 

findings” (see also Carroll v Canada (Attorney General), 2015 FC 287 at paras 68-69). 

[24] Finally, the Commission’s decision to request further inquiry is reviewable on a 

reasonableness standard (Cerescorp at para 14). As such, so long as the decision demonstrates 

justification, transparency and intelligibility and falls within a range of acceptable, defensible 

outcomes, it should not be disturbed (Dunsmuir v New Brunswick , 2008 SCC 9 at para 47). 
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VII. Analysis 

[25] Before turning to the specific issues raised by the Applicant, a brief discussion of the 

Commission’s role in the complaints process under the Act may be of assistance. As recently 

explained by Justice Gleeson in Phipps v Canada Post Corporation, 2015 FC 1080: 

[35] The Commission is established under section 26 of [the 

Act] and consists of a Chief Commissioner, a Deputy Chief 
Commissioner and three to six members. Section 32 provides for 
the appointment of such officers and employees as necessary for 

the proper conduct of the work of the Commission in accordance 
with the Public Service Employment Act, SC 2003, c. 22, ss 12, 13. 

[36] Complaints alleging discriminatory practice are received by 
the Commission and, with exceptions, where the Commission has 
reasonable grounds to believe a person has engaged or is engaging 

in a discriminatory practice, as defined in [the Act], the 
Commission may initiate a complaint (section 40). Where a 

complaint is initiated, the Commission may designate a person to 
investigate the complaint (section 43(1)). The Investigator shall 
investigate and submit a report to the Commission (section 44(1)). 

[37] Upon receipt of the report the Commission will dispose of 
the complaint in one of three manners: (1) refer the complaint to an 

appropriate external authority where the Commission is of the 
opinion that the complainant ought to exhaust grievance or review 
procedures otherwise reasonably available or the complaint could 

be more appropriately dealt with by means of a procedure provided 
for under an Act of Parliament other than [the Act]; (2) where the 

Commission believes an inquiry is warranted, refer the complaint 
to the Canadian Human Rights Tribunal requesting the 
Chairperson to institute an inquiry under section 49 of [the Act]; or 

(3) where the Commission is satisfied that an inquiry into the 
complaint is not warranted, having had regard to all of the 

circumstances, dismiss the complaint. 

[26] The Commission is “not an adjudicative body… [r]ather, the role of the Commission is to 

carry out an administrative and screening function” (Canadian Union of Public Employees 
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(Airline Division) v Air Canada, 2013 FC 184 at paras 60-61 [Air Canada]). In the words of the 

Supreme Court in Cooper v Canada (Human Rights Commission), [1996] 3 SCR 854 at para 53 

[Cooper]: 

…the Commission fulfills a screening analysis somewhat 

analogous to that of a judge at a preliminary inquiry.  It is not the 
job of the Commission to determine if the complaint is made out.  

Rather its duty is to decide if, under the provisions of the Act, an 
inquiry is warranted having regard to all the facts. 

[27] This is a low threshold, requiring only that the Commission determine whether there is a 

reasonable basis in the evidence for proceeding to the next stage (Cerescorp at para 51). 

Importantly, in suggesting that further inquiry into the complaint is warranted, the Commission 

is “not making any final determination about the complaint’s ultimate success or failure” 

(Halifax (Regional Municipality) v Nova Scotia (Human Rights Commission), 2012 SCC 10 at para 

24).  

[28] The Commission is also entitled to a significant degree of latitude in the performance of 

its functions: “it may be safely said as a general rule that Parliament did not want the courts at 

this stage to intervene lightly in the decisions of the Commission” (Bell Canada v 

Communications, Energy and Paperworks Union of Canada, [1999] 1 FCR 113 at 137 (FCA)).  

[29] Nonetheless, the Commission must abide by certain principles of procedural fairness. 

One is that the investigation be sufficiently thorough (Slattery v Canada (Human Rights 

Commission), [1994] 2 FC 574 at 600 (FC) [Slattery]). An investigation is thorough so long as it is 

not “clearly deficient” or fails to assess any “obviously crucial evidence” (Slattery at 600, 605). 

This is a deferential standard: there is no obligation on the Investigator to interview every 
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individual suggested by the parties (Bateman v Canada (Attorney General), 2008 FC 393 at para 

29 [Bateman]), nor is it “the Court’s role either to dissect the Investigator's report on a 

microscopic level or second-guess the Investigator's approach to his task” (Abi-Mansour v 

Canada (Revenue Agency), 2015 FC 883 at para 21 [Abi-Mansour]), nor must be the 

investigation be perfect (Air Canada at para 68). The obviously crucial test “requires that it 

should have been obvious to a reasonable person that the evidence an applicant argues should 

have been investigated was crucial given the allegations in the complaint” (Gosal v Canada 

(Attorney General), 2011 FC 570 at para 54 [Gosal]). 

[30] Thoroughness includes an obligation to thoroughly review the parties’ submissions, and 

“where a party’s submissions to the Commission pertaining to an investigator’s report allege 

substantial and material omissions in the investigation and provide support for that assertion the 

Commission must refer to those discrepancies and indicate, even briefly, why it is of the view 

that they are either immaterial or insufficient to challenge the investigator’s recommendation” 

(Gosal at para 49; Herbert v Canada (Attorney General), 2008 FC 969 at para 26). That duty, 

however, applies more strictly “in cases in which the investigator has recommended that the 

complaint be dismissed” since while “a dismissal brings an end to the matter… [a] referral to the 

Tribunal is in no way determinative of the truth of the allegation of discrimination” (Canada 

(Attorney General) v Davis, 2009 FC 1104 at para 56). 

[31] A second applicable principle of procedural fairness is that of neutrality (Slattery at 600). 

According to Justice Gauthier (then of this Court), the test for neutrality is whether the 

investigator approached the case with a ‘closed mind’ (Gosal at para 51). The burden of proof 
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for demonstrating a lack of neutrality is high and requires more than a mere suspicion (Abi-

Mansour at para 51). 

A. Did the Investigator fail to conduct a sufficiently thorough investigation? 

[32] I find that there are several respects in which the Investigator, while otherwise undeniably 

diligent, failed to conduct a sufficiently thorough investigation, rendering it clearly deficient.   

[33] The first flaw in the investigation was the conclusion that, through Ms, Ewanchuk, the 

Applicant’s one-time Director of Health, the Applicant knew of Mr. Bear’s alleged misconduct. 

This is because the evidence now before me shows that Ms. Ewanchuk was not actually an 

employee of the Applicant during any of the period relevant to the Respondent’s complaint; 

while Ms. Ewanchuk was terminated “in or about March of 2012” (Applicant’s Record at 16 

[AR]), the incidents in question took place between May 2 and June 13, 2012, ending with the 

Respondent’s resignation on July 16, 2012.   

[34] While this information appears only to have surfaced in the principal Affidavit in support 

of this judicial review (that of the Applicant’s current Chief of Staff, Donald Courchene), the 

Respondent took no issue with its accuracy, nor with the Applicant’s observation that any 

attribution of knowledge from Ms. Ewanchuk to the Applicant is problematic given Ms. 

Ewanchuk’s departure in 2012. It is clear that the Investigator, at a minimum, could and should 

have asked Ms. Ewanchuk about the exact period of her employment, and presumably would 

have received the information had she done so. She did not. 
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[35] Even if one puts aside the dates of employment, given that they were not before the 

Investigator, it remains unclear whether Ms. Ewanchuk was sufficiently senior in the Applicant’s 

organizational structure to have imputed knowledge to the Applicant through her own awareness 

of Mr. Bear’s conduct. She advised the Investigator that she was at the same level as the 

Respondent, and not the Respondent’s superior.   

[36] The question of whether the Applicant was aware or should have been aware of Mr. 

Bear’s alleged misconduct is central to the complaint, and Ms. Ewanchuk’s status and 

knowledge are foundational aspects of that question, particularly in light of the Investigator’s 

decision to forego any inquiry into the inconsistencies in the Respondent’s evidence, or into 

whether there may have been witnesses to the incident at the June 13 meeting.  

[37] While it is not the job of the Commission to determine if the complaint is made out, but 

rather to determine if an inquiry is warranted having regard to all the facts (Cooper at para 53), 

the foundational evidence by which knowledge was attributed to the Applicant was flawed. Ms. 

Ewanchuk may have been aware of the alleged conduct at some point, but if she was, she was 

not employed at the time and therefore could not be said to be in a position to impute knowledge 

to the Applicant. The Investigator’s conclusion therefore cannot be upheld.  

[38] Furthermore, four other clear weaknesses must be revisited by the Commission in 

deciding anew whether to send this matter to inquiry. 
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[39] First, the Investigator exclusively interviewed former employees of the Applicant: none 

of them were still employed by the Applicant when she conducted her interviews. The only 

current employee that the Investigator attempted to contact was Ms. Perswain, who did not 

accede to the interview request (although the Court acknowledges that such an interview request 

from an Investigator is voluntary, and there was nothing compelling Ms. Perswain to attend).  

[40] Second, the Investigator did not interview any witnesses to the June 13, 2012 meeting. As 

the Applicant explained before this Court, Mr. Bear had written a memo to the Respondent, 

dated June 11, 2012, making it clear that the June 13 meeting was to include, among others, the 

Community Justice Committee and the RCMP. The Applicant highlighted this memo and fact 

that there may have been witnesses to the alleged June 13, 2012 incident in the July 3, 2015 letter 

in response to the Report, and strongly urged the Investigator to speak to someone who actually 

attended the meeting.  The Investigator is, of course, not obliged to contact every individual 

suggested by the parties (Bateman at 29), and simply because the Applicant noted that others 

may have been present at the June 13, 2012 meeting does not oblige the Investigator to interview 

those individuals. In this case, however, given that there was no corroborating evidence 

regarding the claims of harassment at the June 13 meeting, it appears particularly important for 

the Commission to have at least attempted to elicit both sides of the story regarding that meeting. 

[41] The third area which requires further consideration was whether the Applicant knew of 

the conduct, particularly in light of the observations about Ms. Ewanchuk above. As the 

Investigator noted, the evidence is on this point from the Respondent was contradictory. First, 

the Respondent stated in her complaint that she never advised the Grand Chief, but later changed 
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her testimony in her interview. The Grand Chief, on the other hand, was categorical in his 

interview that the Respondent did not advise him of any alleged inappropriate conduct of Mr. 

Bear, and that he knew nothing of it when the complaint was filed – in spite of what he reported 

as “monthly contact” during the Respondent’s employment. 

[42] The Applicant’s personnel policy is clear that “the Complainant/Employee shall report 

the harassment to the Immediate Supervisor at once… If the Immediate Supervisor is the source 

of the alleged harassment, the employee shall report the problem to the Chief of Staff” (AR at 

107).  The Respondent’s reporting relationships were set out in her Job Description, stating that 

she “reports directly to and is fully accountable to the Chief of Staff and to the Grand Chief” (AR 

at 98).  The Investigator will therefore need to turn her mind to whether or not the organization 

knew of the alleged harassment. 

[43] Fourth, the Investigator will also have to take into account, in reconsidering the matter, 

the question of whether the Respondent’s anxiety and emotional distress resulted from the 

alleged harassment, or whether they were the adverse consequences of unrelated issues, such as 

the difficult work conditions that she herself alluded to in the complaint letter when she stated 

that “the position is very demanding and there is no ‘appropriate’ time to take time away”; or 

that she “could no longer stand to be a part of an organization that was falling apart and had no 

support for its staff”; or that “[t]he structure of [the Applicant] has fallen apart significantly since 

Mike Bear has been hired as Chief of Staff” (AR at 156). 
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[44] In conclusion, while appreciating that under normal circumstances deference is owed to 

decisions of the Commission, both in terms of the investigation process selected and the 

conclusions drawn from the interviews, where there are fundamental issues with the 

thoroughness of the investigation, it cannot stand. This is not to say that the Commission need 

determine if the complaint is made out; clearly, that is not the role of an investigation (Cooper).  

Rather, it will need to reconsider whether, in light of the observations above, an inquiry is still 

warranted.  This will include whether the evidence suggests that the Applicant actually had, or 

should have had, knowledge of the allegations. 

B. Did the Investigator fail to remain neutral? 

[45] The Applicant submits that the Investigator failed to remain neutral in conducting the 

investigation. The Applicant points to two facts to support its case on this point. First, the 

Applicant notes that the Investigator made no attempt to contact any of the parties mentioned in 

the June 11, 2012 memo from Mr. Bear about the June 13, 2012 meeting. Second, the Applicant 

notes that the Investigator made no attempt to interview Ms. Sanderson, Mr. Bear’s executive 

assistant, who the Respondent allegedly informed of Mr. Bear’s behaviour. Since the Respondent 

stated that she did not believe Ms. Sanderson “would back [her] up”, the Applicant contends that 

the decision not to interview Ms. Sanderson, focusing instead on interviewing a series of 

individuals that were sympathetic to the Respondent’s Complaint, demonstrates a lack of 

neutrality. 
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[46] The burden of demonstrating the existence of a lack of neutrality – in other words, a 

reasonable apprehension of bias – is high and it rests on the Applicant.  I do not find that the 

Applicant has met this high bar.  

[47] First, the Investigator was not obliged to interview every individual suggested by the 

parties or to explicitly address every piece of evidence they made available; failing to have done 

so alone does not support a finding of bias.  

[48] Second, the Investigator ultimately found that one of the four grounds of misconduct 

raised by the Respondent had no merit, a strange finding if the Investigator were truly biased in 

her favour.  

[49] Third, the Investigator provided the Applicant with an extension of time to raise its 

concerns, which would also reflect and approach inconsistent with a biased investigation.  

[50] In my view, these indicia demonstrate that the Investigator displayed neutrality, including 

interacting with Applicant’s counsel and being responsive to communications (see, for instance, 

a memo from the Investigator detailing her interactions with counsel, which displayed 

impartiality and a willingness to listen to work with the Applicant and consider its position 

(Respondent’s Record at 2-3)).   

C. Was the Decision unreasonable? 

20
16

 F
C

 8
37

 (
C

an
LI

I)



 

 

Page: 19 

[51] The Applicant alleges that there were numerous errors in the Commission’s decision. 

Given my findings on the issue of thoroughness, however, there is no need to examine the 

reasonableness of the decision. That assessment can only be made with the proper evidentiary 

foundation that a thorough investigation can provide.  

VIII. Remedy 

[52] The Applicant has requested that this Court dismiss the complaint through the issuance of 

a writ of mandamus. The Federal Court of Appeal summarized the necessary criteria to issue a 

mandamus order in Canada (Attorney General) v Arsenault, 2009 FCA 300 at para 32: 

1. There must be a public legal duty to act; 

2. The duty must be owed to the applicant; 

3. There is a clear right to the performance of that duty, in particular: 

(a) the applicant has satisfied all conditions precedent giving rise 
to the duty; 

(b) here was a prior demand for performance of the duty, a 
reasonable time to comply with the demand, and a subsequent 
refusal which can be either expressed or implied; 

4. Where the duty sought to be enforced is discretionary, the following 
rules apply: 

(a) in exercising a discretion, the decision-maker must not act in a 
manner which can be characterized as “unfair”, “oppressive” or 
demonstrate “flagrant impropriety” or “bad faith”; 

(b) mandamus is unavailable if the decision-maker’s discretion is 
characterized as being “unqualified”, “absolute”, “permissive” 

or “unfettered”; 

(c) in the exercise of a “fettered” discretion, the decision-maker 
must act upon “relevant”, as opposed to “irrelevant”, 

considerations; 
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(d) mandamus is unavailable to compel the exercise of a “fettered 
discretion” in a particular way; and 

(e) mandamus is only available when the decision-maker’s 
discretion is “spent”; i.e., the applicant has a vested right to the 

performance of the duty; 

5. No other adequate remedy is available to the applicant; 

6. The order sought will be of some practical value or effect; 

7. The court in the exercise of its discretion finds no equitable bar to the 
relief sought; 

8. On a “balance of convenience” an order in the nature of mandamus 
favours the applicant. 

[53] I do not find that the Applicant has met the requirements of the third part of this analysis 

since it is certainly possible that, once additional evidence is obtained when the matter is 

returned for further investigation, the Respondent’s complaint may nonetheless require further 

inquiry.   

IX. Conclusion 

[54] This Court will not dismiss the complaint through the issuance of a mandamus order. 

Rather, it will, in light of the above, grant the Applicant its application for judicial review and 

return the matter to the same Investigator, given the significant work already done on the file, 

assuming her availability.  

X. Costs 
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[55] The parties requested reviewing this judgment before providing their submissions on 

costs.  If the parties are unable to agree to costs between themselves, they may make brief 

written submissions on costs (a maximum of three pages each), within 20 days from the date of 

this judgment. 
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JUDGMENT 

THIS COURT’S JUDGMENT is that: 

1. This application for judicial review is granted. 

2. The complaint will be returned to the Investigator, subject to her availability, for 

redetermination in light of these reasons.  

"Alan S. Diner" 

Judge 
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Her Majesty The Queen in Right of the 
Province of British Columbia, as represented 
by the Minister of Forests Appellant

v.

Chief Dan Wilson, in his personal 
capacity and as representative of the 
Okanagan Indian Band, and all other 
persons engaged in the cutting, damaging 
or destroying of Crown Timber at Timber 
Sale Licence A57614 Respondents

and

Attorney General of Canada, Attorney 
General of Ontario, Attorney General 
of Quebec, Attorney General of 
New Brunswick, Attorney General of 
British Columbia, Attorney General of 
Alberta, the Songhees Indian Band, 
the T’Sou-ke First Nation, the Nanoose 
First Nation and the Beecher Bay Indian 
Band (collectively the “Te’mexw Nations”), 
and Chief Roger William, on his own 
behalf and on behalf of all other members 
of the Xeni Gwet’in First Nations 
government and on behalf of all 
other members of the Tsilhqot’in 
Nation Interveners

and between

Her Majesty The Queen in Right of the 
Province of British Columbia, as represented 
by the Minister of Forests Appellant

v.

Chief Ronnie Jules, in his personal capacity 
and as representative of the Adams Lake 
Indian Band, Chief Stuart Lee, in his 

Sa Majesté la Reine du chef de la province de 
la Colombie-Britannique, représentée par le 
ministre des Forêts Appelante

c.

Chef Dan Wilson, à titre personnel et en 
qualité de représentant de la Bande indienne 
Okanagan, et toutes les autres personnes qui 
coupent, endommagent ou détruisent du bois 
de la Couronne sur la terre publique visée par 
le permis de vente de bois A57614 Intimés

et

Procureur général du Canada, procureur 
général de l’Ontario, procureur général 
du Québec, procureur général du Nouveau-
Brunswick, procureur général de la 
Colombie-Britannique, procureur général 
de l’Alberta, Bande indienne des Songhees, 
Première nation des T’Sou-ke, Première 
nation de Nanoose et Bande indienne de 
Beecher Bay (collectivement appelées  
« Nations des Te’mexw »), et chef Roger 
William, en son nom, en celui de tous les 
autres membres du gouvernement des 
Premières nations Xeni Gwet’in et en celui 
de tous les autres membres de la Nation des 
Tsilhqot’in Intervenants

et entre

Sa Majesté la Reine du chef de la province de 
la Colombie-Britannique, représentée par le 
ministre des Forêts Appelante

c.

Chef Ronnie Jules, à titre personnel et en 
qualité de représentant de la Bande indienne 
d’Adams Lake, chef Stuart Lee, à titre 
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personal capacity and as representative of 
the Spallumcheen Indian Band, Chief Arthur 
Manuel, in his personal capacity and as 
representative of the Neskonlith 
Indian Band, and David Anthony 
Nordquist, in his personal capacity and 
as representative of the Adams Lake 
Indian Band, the Spallumcheen Indian 
Band and the Neskonlith Indian Band, 
and all other persons engaged in the 
cutting, damaging or destroying of Crown 
Timber at Timber Sale Licence A38029, 
Block 2 Respondents

and

Attorney General of Canada, Attorney 
General of Ontario, Attorney General 
of Quebec, Attorney General of New 
Brunswick, Attorney General of British 
Columbia, Attorney General of Alberta, 
the Songhees Indian Band, the T’Sou-ke 
First Nation, the Nanoose First Nation and 
the Beecher Bay Indian Band (collectively 
the “Te’mexw Nations”), and Chief Roger 
William, on his own behalf and on behalf 
of all other members of the Xeni Gwet’in 
First Nations government and on behalf 
of all other members of the Tsilhqot’in 
Nation Interveners

Indexed as: British Columbia (Minister of 
Forests) v. Okanagan Indian Band

Neutral citation: 2003 SCC 71.

File Nos.: 28988, 28981.

2003: June 9; 2003: December 12.

Present: McLachlin C.J. and Gonthier, Iacobucci, Major, 
Bastarache, Binnie, Arbour, LeBel and Deschamps JJ.

personnel et en qualité de représentant de 
la Bande indienne de Spallumcheen, chef 
Arthur Manuel, à titre personnel et en 
qualité de représentant de la Bande 
indienne de Neskonlith, et David Anthony 
Nordquist, à titre personnel et en qualité 
de représentant de la Bande indienne 
d’Adams Lake, de la Bande indienne de 
Spallumcheen et de la Bande indienne de 
Neskonlith, et toutes les autres personnes 
qui coupent, endommagent ou détruisent 
du bois de la Couronne sur la terre publique 
visée par le permis de vente de bois A38029 
(bloc 2) Intimés

et

Procureur général du Canada, procureur 
général de l’Ontario, procureur général 
du Québec, procureur général du 
Nouveau-Brunswick, procureur général 
de la Colombie-Britannique, procureur 
général de l’Alberta, Bande indienne des 
Songhees, Première nation des T’Sou-ke, 
Première nation de Nanoose et Bande 
indienne de Beecher Bay (collectivement 
appelées  « Nations des Te’mexw »), 
et chef Roger William, en son nom, en 
celui de tous les autres membres du 
gouvernement des Premières nations 
Xeni Gwet’in et en celui de tous les 
autres membres de la Nation des 
Tsilhqot’in Intervenants

Répertorié : Colombie-Britannique (Ministre 
des Forêts) c. Bande indienne Okanagan

Référence neutre : 2003 CSC 71.

Nos du greffe : 28988, 28981.

2003 : 9 juin; 2003 : 12 décembre.

Présents : La juge en chef McLachlin et les juges 
Gonthier, Iacobucci, Major, Bastarache, Binnie, Arbour, 
LeBel et Deschamps.
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ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA

 Costs — Interim costs — Principles governing 
exercise of court’s discretionary power to grant interim 
costs — Minister of Forests serving Indian Bands with 
stop-work orders for logging on Crown land without 
authorization — Bands claiming aboriginal title to 
lands — Minister applying to have proceedings remitted 
to trial list — Bands arguing that matter of aboriginal 
title should not go to trial as they lack financial resources 
to fund action or in alternative, requesting order that 
Crown pay interim costs to fund action in advance and in 
any event of cause — Whether Court of Appeal’s decision 
to grant interim costs should be upheld — Whether Court 
of Appeal had sufficient grounds to review exercise of 
chambers judge’s discretion — Rules of Court, B.C. Reg. 
221/90, ss. 52(11)(d), 57(9).

 In 1999, members of the four respondent Bands 
began logging on Crown land in B.C. without 
authorization under the Forest Practices Code of 
British Columbia Act. The Minister of Forests served 
the Bands with stop-work orders under the Code, and 
commenced proceedings to enforce the orders. The 
Bands claimed that they had aboriginal title to the lands 
in question and were entitled to log them. They filed a 
notice of constitutional question challenging the Code 
as conflicting with their constitutionally protected 
aboriginal rights. The Minister then applied to have the 
proceedings remitted to the trial list instead of being 
dealt with in a summary manner. The Bands argued 
that the matter should not go to trial, because they 
lacked the financial resources to fund a protracted and 
expensive trial. In the alternative, they argued that the 
court, in the exercise of its powers to attach conditions 
to a discretionary order and to make orders as to costs, 
should order a trial only if it also ordered the Crown 
to pay their legal fees and disbursements in advance 
and in any event of the cause. The B.C. Supreme Court 
held that the case should be remitted to the trial list and 
declined to order the Minister to pay the Bands’ costs 
in advance of the trial. The Court of Appeal allowed the 
Bands’ appeal. The decision to remit the matter of the 
Bands’ aboriginal rights or title to trial was upheld. The 
court concluded, however, that although the Bands did 
not have a constitutional right to legal fees funded by 
the provincial Crown the court did have a discretionary 

EN APPEL DE LA COUR D’APPEL DE LA 
COLOMBIE-BRITANNIQUE

 Dépens — Provisions pour frais — Principes régis-
sant l’exercice du pouvoir discrétionnaire du tribunal 
de statuer sur les dépens — Signification par le minis-
tre des Forêts aux bandes indiennes d’ordonnances de 
cessation des travaux pour avoir mené des activités 
d’exploitation forestière sur des terres publiques sans 
autorisation — Bandes soutenant qu’elles détiennent un 
titre aborigène sur les terres en question — Demande 
du ministre que l’instance soit inscrite pour instruc-
tion — Bandes plaidant que la question du titre abo-
rigène ne doit pas faire l’objet d’une instruction parce 
qu’elles n’ont pas les ressources financières voulues 
pour financer un procès ou que la Couronne leur verse 
une provision pour frais pour le financement du procès 
quelle que soit l’issue de la cause — Faut-il confirmer 
la décision de la Cour d’appel d’attribuer une provision 
pour frais? — La Cour d’appel avait-elle des motifs 
suffisants pour réviser l’exercice du pouvoir discrétion-
naire du juge en chambre? — Rules of Court, B.C. Reg. 
221/90, art. 52(11)d), 57(9).

 En 1999, des membres des quatre bandes indiennes 
intimées ont commencé l’exploitation forestière sur des 
terres publiques en C.-B. sans l’autorisation requise par 
la Forest Practices Code of British Columbia Act. Le 
ministre des Forêts a signifié aux Bandes des ordon-
nances de cessation des travaux en vertu du Code et 
a introduit une instance afin de les faire respecter. Les 
Bandes ont soutenu qu’elles détenaient un titre abori-
gène sur les terres en question et qu’elles avaient le 
droit d’y mener des activités d’exploitation forestière. 
Elles ont déposé un avis de question constitutionnelle 
contestant le Code au motif qu’il contrevient à leurs 
droits ancestraux garantis par la Constitution. Le 
ministre a alors demandé que l’instance soit inscrite 
pour instruction au lieu d’être tranchée par procédure 
sommaire. Les Bandes ont prétendu que l’affaire ne 
devait pas faire l’objet d’une instruction parce qu’elles 
n’avaient pas les ressources financières voulues pour 
financer un procès long et coûteux. Subsidiairement, 
elles ont prétendu que, dans l’exercice de ses pouvoirs 
d’assortir de conditions l’ordonnance discrétionnaire et 
de statuer sur les dépens, la cour ne devait ordonner la 
tenue d’une instruction que si elle donnait également à 
la Couronne l’ordre de payer à l’avance leurs honoraires 
et débours d’avocats, quelle que soit l’issue de la cause. 
La Cour suprême de la C.-B. confirme que l’affaire doit 
être inscrite pour instruction et refuse d’ordonner au 
ministre de payer à l’avance les dépenses des Bandes. 
La Cour d’appel accueille l’appel des Bandes. La 
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power to order interim costs. It ordered the Crown to 
pay such legal costs of the Bands as ordered by the 
chambers judge from time to time, subject to detailed 
terms that it imposed so as to encourage the parties 
to minimize unnecessary steps in the dispute and to 
resolve as many issues as possible by negotiation.

 Held (Iacobucci, Major and Bastarache JJ. 
dissenting): The appeal should be dismissed.

 Per McLachlin C.J. and Gonthier, Binnie, Arbour, 
LeBel and Deschamps JJ.: The Court of Appeal’s 
decision to grant interim costs to the Bands should be 
upheld. The discretionary power to award interim costs 
in appropriate cases has been recognized in Canada. 
Concerns about access to justice and the desirability of 
mitigating severe inequality between litigants feature 
prominently in the rare cases where such costs are 
awarded. The power to order interim costs is inherent 
in the nature of the equitable jurisdiction as to costs, 
in the exercise of which the court may determine at 
its discretion when and by whom costs are to be paid. 
Several conditions must be present for an interim costs 
order to be granted. The party seeking the order must 
be impecunious to the extent that, without such an 
order, that party would be deprived of the opportunity 
to proceed with the case; the claimant must establish a 
prima facie case of sufficient merit to warrant pursuit; 
and there must be special circumstances sufficient to 
satisfy the court that the case is within the narrow class 
of cases where this extraordinary exercise of its powers 
is appropriate.

 In public interest litigation special considerations 
also come into play. Public law cases, as a class, can 
be distinguished from ordinary civil disputes. They 
may be viewed as a subcategory where the special 
circumstances that must be present to justify an award 
of interim costs are related to the public importance of 
the questions at issue in the case. It is for the trial court 
to determine in each instance whether a particular case, 
which might be classified as special by its very nature 
as a public interest case, is special enough to rise to 
the level where the unusual measure of ordering costs 

décision d’inscrire pour instruction la question du titre 
aborigène ou d’autres droits ancestraux des Bandes est 
confirmée. La cour conclut toutefois que, même si la 
Constitution ne garantit pas aux Bandes le paiement 
par la Couronne provinciale des honoraires d’avocats, 
la cour a le pouvoir discrétionnaire d’ordonner le 
paiement d’une provision pour frais. Elle ordonne à la 
Couronne de payer les honoraires et débours d’avocats 
des Bandes, selon ce que pourrait ordonner le juge 
en chambre, sous réserve de conditions détaillées 
qu’elle impose de manière à encourager les parties 
à un litige à éviter les démarches inutiles et à régler 
par la négociation le plus grand nombre possible de 
questions.

 Arrêt (les juges Iacobucci, Major et Bastarache sont 
dissidents) : Le pourvoi est rejeté.

 La juge en chef McLachlin et les juges Gonthier, 
Binnie, Arbour, LeBel et Deschamps : La décision de 
la Cour d’appel d’accorder une provision pour frais aux 
Bandes est confirmée. Le pouvoir discrétionnaire d’at-
tribution de provisions pour frais dans certains cas  a 
été reconnu au Canada. Les préoccupations concernant 
l’accès à la justice et l’opportunité d’atténuer les gran-
des inégalités entre les parties au litige occupent le pre-
mier plan dans les rares cas où de telles provisions pour 
frais sont accordées. Le pouvoir d’ordonner le paiement 
de frais provisoires est inhérent à la nature de la compé-
tence en equity de statuer sur les dépens, et le tribunal 
peut, lorsqu’il l’exerce, décider à son gré à quel moment 
et par qui les dépens seront payés. Plusieurs conditions 
doivent être présentes pour qu’une provision pour frais 
soit accordée. La partie qui sollicite l’ordonnance doit 
être si dépourvue de ressources qu’elle serait incapa-
ble, sans cette ordonnance de faire entendre sa cause; 
elle doit prouver prima facie que sa cause possède un 
fondement suffisant pour justifier son instruction devant 
le tribunal et il doit exister des circonstances suffi-
samment spéciales pour que le tribunal soit convaincu 
que la cause appartient à cette catégorie restreinte 
de causes justifiant l’exercice exceptionnel de ses 
pouvoirs.

 Dans les causes d’intérêt public, des considérations 
particulières entrent également en jeu. Les causes de 
droit public en tant que catégorie se distinguent des 
litiges civils ordinaires. Elles peuvent être considérées 
comme une sous-catégorie dans laquelle les « circons-
tances particulières » qui sont nécessaires pour que l’on 
puisse justifier l’octroi de provisions pour frais tiennent 
à l’importance des questions en jeu pour le public. Il 
incombe au tribunal de première instance de décider 
dans chaque cas si une affaire qui peut être qualifiée de 
« particulière » de par son caractère d’intérêt public est 
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would be appropriate. The criteria that must be present 
to justify an award of interim costs in this kind of case 
are as follows: the party seeking interim costs genuinely 
cannot afford to pay for the litigation, and no other 
realistic option exists for bringing the issues to trial; 
the claim to be adjudicated is prima facie meritorious; 
and the issues raised transcend the individual interests 
of the particular litigant, are of public importance, and 
have not been resolved in previous cases.

 Each of these criteria is met in this case. The Bands 
are impecunious and cannot proceed to trial without 
an order for interim costs. The case is of sufficient 
merit that it should go forward; the issues sought to be 
raised at trial are of profound importance to the people 
of B.C., both aboriginal and non-aboriginal, and their 
determination would be a major step towards settling 
the many unresolved problems in the Crown-aboriginal 
relationship in that province. In short, the circumstances 
of this case are indeed special, even extreme. The 
conditions attached to the costs order by the Court of 
Appeal ensure that the parties will be encouraged to 
resolve the matter through negotiation, which remains 
the ultimate route to achieving reconciliation between 
aboriginal societies and the Crown, and also that there 
will be no temptation for the Bands to drag out the 
process unnecessarily and to throw away costs paid by 
the Crown.

 The Court of Appeal had sufficient grounds to 
review the exercise of discretion by the trial court. 
Discretionary decisions are not completely insulated 
from review. An appellate court may and should 
intervene where it finds that the trial judge has 
misdirected himself as to the applicable law or made 
a palpable error in his assessment of the facts. Two 
errors in particular vitiate the chambers judge’s 
decision and call for appellate intervention. First, 
he overemphasized the importance of avoiding any 
order that involved prejudging the issues and erred 
when he concluded that his discretion did not 
extend so far as to empower him to make the order 
requested. Second, his finding that a contingent 
fee arrangement might be a viable alternative 
for funding the litigation does not appear to be 
supported by any evidence, and the prospect of the 
Bands’ hiring counsel on a contingency basis seems 

suffisamment particulière pour s’élever au niveau des 
causes où l’allocation inhabituelle de dépens constitue-
rait une mesure appropriée. Les conditions qui doivent 
être réunies pour que l’octroi de provisions pour frais 
dans ce genre de cause soit justifié sont les suivantes : 
la partie qui demande une provision pour frais n’a véri-
tablement pas les moyens de payer les frais occasionnés 
par le litige et ne dispose réalistement d’aucune autre 
source de financement lui permettant de soumettre les 
questions en cause au tribunal; la demande vaut prima 
facie d’être instruite et les questions soulevées dépas-
sent le cadre des intérêts du plaideur, elles revêtent une 
importance pour le public et elles n’ont pas encore été 
tranchées.

 Il doit être satisfait à chacune de ces conditions. Les 
Bandes ne disposent pas de ressources suffisantes et 
ne peuvent faire entendre leur cause sans ordonnance 
de paiement d’une provision pour frais. L’affaire vaut 
d’être instruite. Les questions que l’on cherche à sou-
lever au procès sont d’une importance cruciale pour 
la population de la C.-B., tant autochtone que non 
autochtone, et une décision à leur égard constituerait 
un pas majeur vers le règlement des nombreux problè-
mes en suspens entre la Couronne et les Autochtones 
dans cette province. Bref, les circonstances de l’espèce 
sont effectivement particulières, voire exceptionnelles. 
Les conditions dont la Cour d’appel a assorti l’or-
donnance de paiement des dépens garantissent que 
les parties seront encouragées à régler le litige par 
la négociation, qui demeure ultimement la meilleure 
manière de réconcilier les sociétés autochtones et la 
Couronne. Elles garantissent également que les Bandes 
ne seront pas tentées d’étirer le processus inutilement 
et de dilapider la provision pour frais versée par la 
Couronne. 

 La Cour d’appel avait des motifs suffisants pour 
réviser l’exercice du pouvoir discrétionnaire du tribunal 
de première instance. Les décisions discrétionnaires ne 
sont pas entièrement à l’abri de tout contrôle. Une cour 
d’appel peut et doit intervenir lorsqu’elle estime que le 
juge de première instance s’est fondé sur des considé-
rations erronées en ce qui concerne le droit applicable 
ou a commis une erreur manifeste dans son appréciation 
des faits. Deux erreurs en particulier vicient la décision 
du juge en chambre et appellent l’intervention en appel. 
Premièrement, le juge en chambre a trop insisté sur l’im-
portance d’éviter de rendre une ordonnance par laquelle 
on se trouverait à préjuger des questions en litige et il 
a commis une erreur lorsqu’il a conclu que son pou-
voir discrétionnaire n’allait pas jusqu’à lui permettre 
de rendre l’ordonnance demandée. Deuxièmement, sa 
conclusion qu’une entente d’honoraires conditionnels 
serait peut-être une solution de rechange viable quant 
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unrealistic in the particular circumstances of this 
case.

 Per Iacobucci, Major and Bastarache JJ. (dissenting): 
The chambers judge interpreted the applicable 
principles correctly and there is no basis for reversing 
his discretion. Traditionally, costs are awarded after the 
ultimate trial or appellate decision and almost always 
to the successful party. However, the common law 
on interim costs has been more confined and interim 
costs have been awarded in two circumstances: in 
marital cases where some liability is presumed and the 
indemnificatory purpose of the costs power is fulfilled; 
and in corporate and trust cases where the court grants 
advanced costs to be paid by the corporation or trust for 
whose benefit the action is brought. Courts may also 
award interim costs in child custody cases. The reason 
for such restrictive use is apparent since awarding costs 
in advance could be seen as prejudging the merits and 
the objectivity of the court making such an order will 
almost automatically be questioned. The awarding 
of interim costs in the circumstances of this appeal 
appears as a form of judicially imposed legal aid. 
Interim costs should not be expanded to engage the 
court in essentially funding litigation for impecunious 
parties and ensuring their access to court. The new 
criteria endorsed by the majority broaden the scope 
of interim costs to an undesirable extent and are not 
supported in the case law. Such developments should 
be initiated by trial courts properly exercising their 
discretionary power, not the appellate reversal of 
that discretion. A case must be exceptional in order 
to attract interim costs; however, the majority accept 
that most public interest cases would satisfy this 
criterion and leave to the discretion of the trial judge 
the decision as to whether the case is “special enough” 
to warrant an order. The difficulty for the trial judge is 
that this does not provide any ascertainable standard 
or direction. Even if such special circumstances were 
to be considered, there is nothing to distinguish the 
present aboriginal land claims from any other. Further, 
one may not presume that the Bands will establish even 
partial aboriginal title in the cases under appeal. The 
ratio of the common law dictates the following three 
guidelines for the discretionary, extraordinary award 
of interim costs: the party seeking the interim costs 
cannot afford to fund the litigation, and has no other 
realistic manner of proceeding with the case; there is 
a special relationship between the parties such that an 
award of interim costs or support would be particularly 
appropriate; and it is presumed that the party seeking 

au financement du litige ne paraît étayée par aucun 
élément de preuve, et la perspective que les Bandes 
puissent retenir les services d’un avocat sur une base 
d’honoraires conditionnels semble irréaliste dans les 
circonstances particulières de l’espèce.

 Les juges Iacobucci, Major et Bastarache (dissi-
dents) : Le juge en chambre a correctement interprété 
les principes applicables et il n’y a aucune raison d’in-
firmer sa décision discrétionnaire. Traditionnellement, 
les dépens sont attribués après que la décision finale 
a été rendue en première instance ou en appel et ils le 
sont presque toujours en faveur de la partie gagnante. 
Toutefois, les règles de common law en matière de 
provisions pour frais ont vu leur application restreinte 
et des provisions pour frais ont été accordées dans deux 
sortes d’affaires : dans des affaires de droit matrimo-
nial où l’on présume une certaine responsabilité et où 
l’octroi des dépens répond à l’objectif d’indemnisation; 
dans des affaires en matière de sociétés ou de fiducie 
où le tribunal ordonne à la société ou à la fiducie pour 
laquelle l’action est intentée de payer la provision 
pour frais. Les tribunaux peuvent également accorder 
des provisions pour frais dans les affaires de garde 
d’enfants. La raison de cette application restreinte est 
apparente vu le risque que l’octroi de dépens avant 
l’instruction soit perçu comme laissant préjuger de 
l’issue de la cause et vu que l’objectivité du tribunal 
qui rend une telle ordonnance sera presque automa-
tiquement remise en question. L’adjudication d’une 
provision pour frais dans les circonstances de l’espèce 
apparaît comme une forme d’aide juridique imposée par 
le tribunal. Il ne faut pas étendre les provisions pour 
frais pour amener, essentiellement, le tribunal à finan-
cer le litige pour les parties sans ressources suffisantes 
et à garantir leur accès aux tribunaux. Les nouveaux 
critères approuvés par la majorité élargissent le champ 
d’application des provisions pour frais dans une mesure 
qui n’est pas souhaitable et ils ne sont pas étayés par la 
jurisprudence. Une telle évolution devrait être amorcée 
par les tribunaux de première instance dans l’exercice 
judicieux de leur pouvoir discrétionnaire et non par 
l’annulation en appel de leurs décisions à cet égard. 
L’affaire doit être exceptionnelle pour ouvrir droit à une 
provision pour frais; toutefois, la majorité convient que 
la plupart des causes d’intérêt public répondraient à ce 
critère et laisse au juge de première instance le soin de 
décider si l’affaire est « suffisamment spéciale » pour 
justifier une ordonnance. La difficulté pour le juge de 
première instance est que cela ne constitue pas une 
norme ou une directive identifiable. Même s’il fallait 
prendre en compte de telles circonstances particulières, 
rien ne distingue les présentes revendications territoria-
les autochtones de toute autre revendication. De plus, on 
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interim costs will win some award from the other party. 
The chambers judge committed no error of law nor a 
palpable error in his assessment of the facts. Deference 
should be given to his decision not to exercise his 
discretion to grant interim costs.
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LeBel J. — 

I. Introduction

 These two appeals concern the inherent juris-
diction of the courts to grant costs to a litigant, in 
rare and exceptional circumstances, prior to the 
final disposition of a case and in any event of the 
cause (I will refer to a cost award of this nature 
as “interim costs”). Such a jurisdiction exists in 
British Columbia. This discretionary power is sub-
ject to stringent conditions and to the observance of 

 Louise Mandell, c.r., Michael Jackson, c.r., 
Clarine Ostrove et Reidar Mogerman, pour les inti-
més.

 Cheryl J. Tobias et Brian McLaughlin, pour l’in-
tervenant le procureur général du Canada.

 Lori R. Sterling et Mark Crow, pour l’intervenant 
le procureur général de l’Ontario.

 René Morin, Gilles Laporte et Brigitte Bussières, 
pour l’intervenant le procureur général du Québec.

 Argumentation écrite seulement par Gabriel 
Bourgeois, c.r., pour l’intervenant le procureur 
général du Nouveau-Brunswick.

 Argumentation écrite seulement par George H. 
Copley, c.r., pour l’intervenant le procureur général 
de la Colombie-Britannique.

 Argumentation écrite seulement par Margaret 
Unsworth, pour l’intervenant le procureur général 
de l’Alberta.

 Robert J. M. Janes et Dominique Nouvet, pour 
les intervenantes la bande indienne des Songhees et 
autres.

 Joseph J. Arvay, c.r., et David M. Robbins, pour 
l’intervenant le chef Roger William.

 Version française du jugement de la juge en chef 
McLachlin et des juges Gonthier, Binnie, Arbour, 
LeBel et Deschamps rendu par

Le juge LeBel — 

I. Introduction

 Les deux présents pourvois ont trait à la compé-
tence inhérente des tribunaux d’accorder des dépens 
à une partie au litige, dans des circonstances rares 
et exceptionnelles, avant le règlement définitif de 
l’affaire et quelle qu’en soit l’issue (j’appellerai 
« provision pour frais » l’avance provisoire d’ho-
noraires et de débours de cette nature). Une telle 
compétence existe en Colombie-Britannique. Ce 

1
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appropriate procedural controls. In this case, for the 
reasons which follow, I would uphold the granting 
of interim costs to the respondents by the British 
Columbia Court of Appeal, and I would hold that 
the Court of Appeal had sufficient grounds to review 
the exercise of discretion by the trial court.

II. Background

 In the fall of 1999, members of the four respond-
ent Indian bands (the “Bands”) began logging on 
Crown land in British Columbia without authori-
zation under the Forest Practices Code of British 
Columbia Act, R.S.B.C. 1996, c. 159 (the “Code”). 
The Bands’ respective tribal councils had purport-
edly authorized the harvesting of the timber, which 
was to be used to construct housing on the Bands’ 
reserves. The appellant Minister of Forests served 
the Bands with stop-work orders under the Code, 
and commenced proceedings to enforce the orders. 
The Bands claimed that they had aboriginal title 
to the lands in question and were entitled to log 
them. They filed a notice of constitutional question 
challenging ss. 96 and 123 of the Code as conflict-
ing with their constitutionally protected aboriginal 
rights.

 The Minister then applied under Rule 52(11)(d) 
of the Rules of Court of the Supreme Court of British 
Columbia, B.C. Reg. 221/90, to have the proceed-
ings remitted to the trial list instead of being dealt 
with in a summary manner. The respondents argued 
that the matter should not go to trial, because they 
lacked the financial resources to fund a protracted 
and expensive trial — which, given the evidentiary 
challenges of proving a claim of aboriginal title, 
this would almost undoubtedly be. In the alterna-
tive, they argued that the court, in the exercise of its 
powers to attach conditions to a discretionary order 
under Rule 52(11)(d) and to make orders as to costs 
pursuant to Rule 57(9), should order a trial only if 

pouvoir discrétionnaire est assujetti à des conditions 
rigoureuses et au respect de contrôles procéduraux 
applicables. En l’espèce, pour les motifs qui suivent, 
je suis d’avis de confirmer la décision de la Cour 
d’appel de la Colombie-Britannique d’attribuer une 
provision pour frais aux intimés et je conclus que la 
Cour d’appel avait des motifs suffisants pour réviser 
l’exercice du pouvoir discrétionnaire du tribunal de 
première instance.

II. Le contexte

 Au cours de l’automne 1999, des membres des 
quatre bandes indiennes intimées (les « Bandes ») 
ont commencé l’exploitation forestière sur des 
terres publiques en Colombie-Britannique sans 
l’autorisation requise par la Forest Practices Code 
of British Columbia Act, R.S.B.C. 1996, ch. 159 
(le « Code »). Les conseils tribaux respectifs des 
Bandes avaient prétendument autorisé la coupe du 
bois qui devait servir à construire des maisons sur 
les réserves des Bandes. L’appelant, le ministre 
des Forêts, a signifié aux Bandes des ordonnan-
ces de cessation des travaux en vertu du Code et 
a introduit une instance afin de les faire respec-
ter. Les Bandes ont soutenu qu’elles détenaient un 
titre aborigène sur les terres en question et qu’elles 
avaient le droit d’y mener des activités d’exploita-
tion forestière. Elles ont déposé un avis de question 
constitutionnelle contestant les art. 96 et 123 du 
Code au motif qu’ils contreviennent à leurs droits 
ancestraux garantis par la Constitution.

 Le ministre a alors demandé, en vertu de l’al. 
52(11)d) des Rules of Court de la Cour suprême 
de la Colombie-Britannique, B.C. Reg. 221/90, 
que l’instance soit inscrite pour instruction au lieu 
d’être tranchée par procédure sommaire. Les inti-
més ont prétendu que l’affaire ne devait pas faire 
l’objet d’une instruction parce qu’ils n’avaient pas 
les ressources financières voulues pour financer 
un procès qui, vu la difficulté de faire la preuve 
d’un titre aborigène, serait certainement long et 
coûteux. Subsidiairement, ils ont prétendu que, 
dans l’exercice de ses pouvoirs d’assortir de con-
ditions l’ordonnance discrétionnaire prévue à l’al. 
52(11)d) et de statuer sur les dépens en vertu du 
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it also ordered the Crown to pay their legal fees and 
disbursements in advance and in any event of the 
cause. In support of this position, they raised consti-
tutional arguments on three grounds: a general right 
of access to justice that is implicit in the Canadian 
Charter of Rights and Freedoms and flows from the 
primacy of the rule of law; the protection of aborigi-
nal rights, as affirmed by s. 35 of the Constitution 
Act, 1982; and equality rights under s. 15 of the 
Charter.

 The respondents filed affidavit and documen-
tary evidence in support of their claims of aborigi-
nal title and rights. They also submitted evidence 
demonstrating that it was impossible for them to 
fund the litigation themselves. The evidence indi-
cated that the Bands were all in extremely difficult 
financial situations. The chiefs deposed that their 
communities face grave social problems, including 
high unemployment rates, lack of housing, inad-
equate infrastructure, and lack of access to educa-
tion. Many members of the respondent Bands who 
live off-reserve would like to return to their com-
munities, but are unable to do so because there are 
not enough jobs and homes even for those who live 
on the reserves now. The Bands have been forced to 
run deficits to finance their day-to-day operations. 
The chiefs of the Spallumcheen and Neskonlith 
Bands deposed that they are close to having out-
side management of their finances imposed by 
the Department of Indian and Northern Affairs 
because their working capital deficits are so 
high. 

 The Bands’ counsel estimated that the cost of a 
full trial would be $814,010. The Bands say that 
they had no way to raise this much money; and that 
even if they did, there are many more pressing needs 
which would have to take priority over funding liti-
gation. One of the most urgent needs is new hous-
ing — the very purpose for which, they say, they 

par. 57(9), la cour ne devait ordonner la tenue 
d’une instruction que si elle donnait également à 
la Couronne l’ordre de leur verser une provision 
pour frais, quelle que soit l’issue de la cause. À 
l’appui de cette position, ils ont présenté des argu-
ments constitutionnels de trois ordres : un droit 
général d’accès à la justice, qui est implicite dans 
la Charte canadienne des droits et libertés et qui 
découle de la primauté du droit, la protection des 
droits ancestraux confirmés par l’art. 35 de la Loi 
constitutionnelle de 1982 et les droits à l’égalité 
garantis par l’art. 15 de la Charte.

 Les intimés ont déposé une preuve par affida-
vit et une preuve documentaire à l’appui de leur 
revendication du titre aborigène et d’autres droits 
ancestraux. Ils ont également déposé une preuve 
démontrant qu’il leur était impossible de financer 
le litige à eux seuls. Selon la preuve, les Bandes 
se trouvaient dans une situation financière extrê-
mement difficile. Les chefs ont attesté que leurs 
collectivités étaient aux prises avec de graves pro-
blèmes sociaux, notamment des taux de chômage 
élevés, une pénurie de logements, des infrastruc-
tures inadéquates et le manque d’accès à l’éduca-
tion. De nombreux membres des Bandes intimées 
qui vivent à l’extérieur des réserves aimeraient 
retourner vivre dans leurs collectivités, mais ne 
peuvent le faire parce qu’il n’y a déjà pas assez 
d’emplois et de logements pour ceux qui vivent 
actuellement dans les réserves. Les Bandes ont 
été obligées d’accumuler des déficits pour finan-
cer leurs activités de tous les jours. Les chefs 
des bandes de Spallumcheen et de Neskonlith 
ont attesté que le ministère des Affaires indien-
nes et du Nord était sur le point de leur imposer 
une gestion externe de leurs finances en raison de 
l’importance des déficits de leurs fonds de roule-
ment.

 Les avocats des Bandes ont estimé à 814 010 $ 
le coût d’un procès complet. Les Bandes affir-
ment qu’elles ne peuvent réunir une telle somme 
et que, même si elles en étaient capables, elles 
doivent répondre à des besoins plus urgents que le 
financement d’un litige. L’un des besoins les plus 
urgents est celui de nouveaux logements — pour 
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want to harvest timber from the land to which they 
claim title.

III. Relevant Legislative Provisions

Supreme Court of British Columbia Rules of Court, 
B.C. Reg. 221/90

1(12) When making an order under these rules the 
court may impose terms and conditions and give 
directions as it thinks just.

52(11) On an application the court may

(d)  order a trial of the proceeding, either gener-
ally or on an issue, and order pleadings to be 
filed, and may give directions for the con-
duct of the trial and of pre-trial proceedings, 
and for the disposition of the application.

57(9) . . . costs of and incidental to a proceeding shall 
follow the event unless the court otherwise 
orders.

IV. Judicial History

A. British Columbia Supreme Court, [2000] B.C.J. 
No. 1536 (QL), 2000 BCSC 1135

 Sigurdson J. held that the case could not be 
decided on the basis of documentary and affidavit 
evidence alone, and should therefore be remitted to 
the trial list. The evidence submitted by the Bands 
of their historical connection to the land was not 
sufficient in itself to dispose of the issue. Proving 
the Bands’ aboriginal rights claims, which were 
contested by the Crown, would require historical, 
anthropological and archaeological evidence to be 
given by live witnesses and subjected to the detailed 
and rigorous testing of the trial process. The just res-
olution of the dispute required a trial and pleadings. 

 Sigurdson J. went on to consider whether he 
should impose a condition that the Minister pay the 
Bands’ legal fees and disbursements. He began with 
the question of whether the court retained a general 

la construction même desquels, disent-elles, elles 
veulent couper du bois sur les terres qu’elles reven-
diquent.

III. Les dispositions législatives pertinentes

Rules of Court de la Cour suprême de la Colombie-
Britannique, B.C. Reg. 221/90 

[TRADUCTION]

1(12)    La cour peut assortir toute ordonnance qu’elle 
rend en vertu des présentes règles des conditions 
et directives qu’elle juge équitables.

52(11)  Sur demande la cour peut :

d)   ordonner l’instruction de l’instance, d’une 
façon générale ou sur un point particulier et 
ordonner le dépôt d’actes de procédure; elle 
peut aussi donner des directives relatives au 
déroulement du procès et des instances pré-
paratoires à l’instruction, ainsi qu’au règle-
ment de la demande.

57(9)     . . . les dépens de l’instance ou d’une mesure prise 
dans le cadre de celle-ci suivent, sauf ordonnance 
contraire de la cour, le sort de l’affaire.

IV. L’historique des procédures judiciaires

A. Cour suprême de la Colombie-Britannique, 
[2000] B.C.J. No. 1536 (QL), 2000 BCSC 
1135

 Le juge Sigurdson conclut que l’affaire ne peut 
être tranchée sur la seule base de la preuve docu-
mentaire et de la preuve par affidavit, et qu’elle doit 
donc être inscrite pour instruction. La preuve qu’ont 
soumise les Bandes pour démontrer leur lien histori-
que avec la terre en question ne suffit pas en soi pour 
régler le litige. La preuve du bien-fondé des revendi-
cations des Bandes en matière de droits ancestraux, 
que conteste la Couronne, exigerait des témoignages 
d’experts en histoire, en anthropologie et en archéo-
logie et leur vérification détaillée et rigoureuse au 
cours de l’instruction. Le règlement équitable du 
litige requiert la tenue d’un procès et des plaidoiries.

 Le juge Sigurdson s’interroge ensuite sur l’op-
portunité d’imposer comme condition que le minis-
tre paye les honoraires et débours d’avocats des 
Bandes. Il se demande d’abord si la cour possède la 
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jurisdiction to award interim costs in a proceeding. 
He noted that costs usually follow the event and 
are awarded at the conclusion of the proceedings. 
Referring to a line of Ontario cases where a narrow 
jurisdiction to award interim costs has been recog-
nized, Sigurdson J. held that such a discretion also 
existed in British Columbia in exceptional circum-
stances. He noted that he was unaware of any cases 
where substantial amounts had been awarded prior 
to trial where a liability or right was seriously in 
issue.

 Turning to the Bands’ argument that constitu-
tional norms applied to the exercise of his discre-
tion over costs, Sigurdson J. held that those norms 
did not require an order of interim costs to be made 
in the Bands’ favour. He acknowledged that the 
Bands would need to retain experienced counsel 
and experts, and that a trial would be complex and 
expensive. He also recognized that the Bands’ pov-
erty would make it difficult for them to put their 
case forward. In his view, however, these obstacles 
resulted from the nature of the case and from the 
Bands’ financial circumstances, not from any inter-
ference with their constitutional rights. The Bands’ 
s. 35 argument failed, he held, because there were 
no specific circumstances giving rise to a fiduci-
ary obligation on the part of the Crown to negotiate 
with the Bands or to fund the litigation of their land 
claim.

 Sigurdson J. declined to order the Minister to pay 
the Bands’ costs in advance of the trial. He found 
that his jurisdiction to make such an order was 
very narrow and was limited by the principle that 
he could not prejudge the outcome of the case. In 
this case, liability was still in issue, and Sigurdson J. 
held that ordering the payment of costs in advance 
would involve prejudging the case on the merits. For 
this reason, he was of the view that he was precluded 
from making such an order. Sigurdson J. added a 
recommendation that the federal and provincial 
Crown consider providing funding to ensure that 
the cases, which had elements of test cases, would 

compétence générale d’accorder une provision pour 
frais en cours d’instance. Il souligne que les dépens 
suivent habituellement le sort de l’affaire et qu’ils 
sont attribués au terme de l’instance. Citant des 
décisions ontariennes dans lesquelles on a reconnu 
l’existence d’une compétence limitée quant à l’at-
tribution de provisions pour frais, le juge Sigurdson 
conclut qu’un pouvoir discrétionnaire semblable 
existe aussi en Colombie-Britannique dans des cas 
exceptionnels. Il rappelle qu’il ne connaît aucune 
affaire dans laquelle on a accordé une somme 
importante avant le procès et où une obligation ou 
un droit était sérieusement en litige.

 Pour ce qui est de la prétention des Bandes que 
l’exercice du pouvoir discrétionnaire d’adjudication 
des dépens est soumis à des normes constitutionnel-
les, le juge Sigurdson conclut que ces normes n’exi-
gent pas une ordonnance de paiement d’une provi-
sion pour frais en faveur des Bandes. Il reconnaît 
que les Bandes devraient retenir les services d’ex-
perts et d’avocats chevronnés et qu’un procès serait 
complexe et onéreux. Il admet également qu’en 
raison de leur état d’indigence, les Bandes auraient 
de la difficulté à faire valoir leur cause. À son avis, 
toutefois, ces obstacles découlent de la nature de 
l’affaire et de la situation financière des Bandes, 
non d’une atteinte à leurs droits constitutionnels. Il 
conclut alors que la prétention des Bandes fondée 
sur l’art. 35 ne peut être retenue en l’absence de cir-
constances spécifiques imposant à la Couronne une 
obligation fiduciaire de négociation avec les Bandes 
ou de financement de la défense de leurs revendica-
tions territoriales.

 Le juge Sigurdson refuse d’ordonner au ministre 
de payer à l’avance les honoraires et débours d’avo-
cats des Bandes. Il estime que sa compétence pour 
rendre une telle ordonnance demeure très restreinte 
et qu’elle se trouve limitée par le principe qu’il ne 
peut préjuger de l’issue de la cause. En l’espèce, la 
question de la responsabilité n’est pas réglée et le 
juge Sigurdson conclut que, s’il ordonnait le verse-
ment d’une provision pour frais, il se trouverait à 
préjuger de l’affaire quant au fond. C’est pourquoi 
il estime qu’il ne peut rendre une telle ordonnance. 
Cependant, il recommande aussi que la Couronne, 
aussi bien fédérale que provinciale, envisage de 

9

10



384 B.C. v. OKANAGAN INDIAN BAND  LeBel J. [2003] 3 S.C.R. 385C.-B. c. BANDE INDIENNE OKANAGAN  Le juge LeBel[2003] 3 R.C.S.

be properly resolved at trial. He also suggested that 
the litigation might be able to proceed if the Bands 
could work out a contingent fee arrangement with 
counsel.

B. British Columbia Court of Appeal (2001), 95 
B.C.L.R. (3d) 273, 2001 BCCA 647

 Newbury J.A., writing for a unanimous panel, 
allowed the Bands’ appeal of Sigurdson J.’s deci-
sion.

 At the outset, Newbury J.A. noted that the 
Bands’ claims, if they went to trial, would be the 
first to try aboriginal claims to title and other rights 
in respect of logging in British Columbia. She also 
summarized some of the affidavit evidence setting 
out the dire financial circumstances of the Bands. 

 Newbury J.A. upheld the chambers judge’s deci-
sion to remit the matter of the Bands’ aboriginal 
rights or title to trial. She agreed with him that 
the just determination of these issues required a 
trial. This holding was not raised on appeal to this 
Court.

 On the question of funding the litigation, 
Newbury J.A. distinguished between a constitu-
tional right to full funding of legal fees and dis-
bursements, on the one hand, and on the other, the 
court’s discretion to make orders as to “costs” as 
that term is used in the rules of court and in gen-
eral legal parlance — meaning a payment to offset 
legal expenses, usually in an amount set by statu-
tory guidelines, rather than payment of the actual 
amount owed by the client to his or her solicitor.

 As far as a constitutional right to funding of the 
Bands’ legal expenditures was concerned, Newbury 
J.A. substantially agreed with the reasons of the 

fournir un appui financier de sorte que ces affaires, 
qui s’apparentent à des causes types, soient tran-
chées comme il se doit dans le cadre d’un procès. 
Il semble également indiquer que le litige pourrait 
être entendu si les Bandes pouvaient conclure une 
entente d’honoraires conditionnels avec leurs avo-
cats.

B. Cour d’appel de la Colombie-Britannique 
(2001), 95 B.C.L.R. (3d) 273, 2001 BCCA 
647

 La juge Newbury, au nom d’une formation una-
nime, accueille l’appel des Bandes contre la déci-
sion du juge Sigurdson.

 Dès le départ, la juge Newbury souligne que, 
si les revendications des Bandes faisaient l’objet 
d’un procès, il s’agirait du premier procès sur la 
revendication d’un titre aborigène et d’autres droits 
ancestraux à l’égard de l’exploitation forestière en 
Colombie-Britannique. Elle résume aussi certains 
affidavits exposant la situation financière précaire 
des Bandes.

 La juge Newbury confirme la décision du juge 
en chambre d’inscrire pour instruction la question 
du titre aborigène ou d’autres droits ancestraux. 
Elle convient avec lui qu’un règlement équitable de 
ces questions nécessite la tenue d’un procès. Cette 
décision n’a pas été remise en cause lors du pour-
voi devant notre Cour.

 À propos de la question du financement du litige, 
la juge Newbury établit une distinction entre, d’une 
part, un droit constitutionnel au paiement intégral 
des honoraires et débours et, d’autre part, le pou-
voir discrétionnaire du tribunal de statuer sur les 
« dépens » au sens où ce terme est employé dans 
les règles de procédure et dans la langue juridi-
que en général — c’est-à-dire le versement d’une 
somme destinée à couvrir les frais du recours à la 
justice, habituellement selon des lignes directrices 
prévues par la loi, et non le paiement de la somme 
réelle que le client doit à son avocat.

 Au sujet de la question d’un droit constitutionnel 
des Bandes au paiement des honoraires et débours 
d’avocats, la juge Newbury souscrit pour l’essentiel 
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chambers judge. She held that the principle of 
access to justice did not extend so far as to oblige 
the government to fund litigants who could not 
afford to pay for legal representation in a civil suit. 
She also agreed with Sigurdson J. that s. 35 of the 
Constitution Act, 1982 did not place an affirmative 
obligation on the government to provide funding for 
legal fees of an aboriginal band attempting to prove 
asserted aboriginal rights. Nothing in the specific 
circumstances of this case gave rise to a fiduciary 
expectation on the Bands’ part that their legal fees 
would be funded. (She did not address the Bands’ 
s. 15 arguments, which were not raised on appeal.) 
Newbury J.A. concluded that the Bands did not have 
a constitutional right to legal fees funded by the pro-
vincial Crown.

 Newbury J.A. came to a different conclusion, 
however, on the matter of the court’s discretion 
to order interim costs in favour of the Bands. 
She agreed with Sigurdson J. that this discre-
tion existed, and that it was narrow in scope and 
restricted to narrow and exceptional circumstances. 
In her view, however, the circumstances of this case 
were indeed exceptional. Newbury J.A. held that 
the chambers judge had placed too much emphasis 
on concerns about prejudging the outcome, which 
in her view were diminished in light of the special 
circumstances of the case and the public interest 
in a proper resolution of the issues. She held that 
constitutional principles and the unique nature of 
the relationship between the Crown and aborigi-
nal peoples were background factors that should 
inform the exercise of the court’s discretion to 
order costs. Newbury J.A. held that the chambers 
judge had erred in failing to recognize that the case 
involved exceptional and unique circumstances 
which outweighed concerns about prejudging the 
outcome of the case.

aux motifs du juge en chambre. Elle conclut que le 
principe de l’accès à la justice ne va pas jusqu’à 
obliger le gouvernement à soutenir financièrement 
les parties qui n’ont pas les moyens de payer leur 
représentation par avocat dans une poursuite civile. 
Elle convient également avec le juge Sigurdson que 
l’art. 35 de la Loi constitutionnelle de 1982 n’im-
pose pas au gouvernement l’obligation positive de 
payer les honoraires d’avocats d’une bande autoch-
tone qui tente de prouver l’existence de droits ances-
traux. Rien dans les circonstances particulières de 
l’espèce ne permet aux Bandes d’invoquer l’exis-
tence d’une obligation fiduciaire relativement au 
paiement des honoraires d’avocats (la juge n’a pas 
examiné les prétentions fondées sur l’art. 15, les-
quelles n’ont pas été soulevées en appel). La juge 
Newbury décide ainsi que la Constitution ne garantit 
pas aux Bandes le paiement par la Couronne provin-
ciale de tels honoraires.

 Cela dit, la juge Newbury arrive à une conclu-
sion différente sur la question du pouvoir discré-
tionnaire de la cour d’ordonner le versement d’une 
provision pour frais aux Bandes. Elle convient 
avec le juge Sigurdson que ce pouvoir discrétion-
naire existe, qu’il a une portée limitée et qu’on ne 
peut y recourir que dans des circonstances excep-
tionnelles bien précises. À son avis, toutefois, 
les circonstances de l’espèce sont effectivement 
exceptionnelles. La juge Newbury estime que le 
juge en chambre a trop insisté sur les préoccupa-
tions concernant le danger de préjuger de l’issue 
de la cause; selon elle, ces préoccupations se trou-
vent atténuées en raison des circonstances spécia-
les de l’espèce et de l’intérêt du public à ce que les 
questions en litige soient réglées comme il se doit. 
Elle conclut que les principes constitutionnels et le 
caractère unique de la relation entre la Couronne 
et les peuples autochtones sont des facteurs fon-
damentaux qui doivent guider la cour dans l’exer-
cice de son pouvoir discrétionnaire de statuer sur 
les dépens. Selon son opinion, le juge en cham-
bre a commis une erreur en ne reconnaissant pas 
que l’affaire présente des circonstances uniques et 
exceptionnelles qui doivent prévaloir sur toute pré-
occupation relative au danger de préjuger de l’is-
sue de la cause.
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 Newbury J.A. held that, although the court had 
no discretion to order full funding of the Bands’ 
case by the Crown, the chambers judge did have a 
discretionary power to order interim costs. She held 
that such an order should be made with conditions 
designed to provide concrete assistance to the Bands 
without exposing the Minister to unreasonable or 
excessive costs. She ordered the Crown to pay such 
legal costs of the Bands as ordered by the chambers 
judge from time to time, subject to detailed terms 
that she imposed so as to encourage the parties to 
minimize unnecessary steps in the dispute and to 
resolve as many issues as possible by negotiation. 
These terms, as found in the Court of Appeal Order 
dated November 5, 2001, are best stated in full:

 AND THIS COURT FURTHER ORDERS that the 
Crown, in any event of the cause, pay such legal costs of 
the Bands, as that term is used and as the Chambers judge 
orders from time to time in accordance with the follow-
ing:

(a) Costs, as is referenced in paragraph [10] of the 
Reasons for Judgment;

(b) Unless the Chambers judge concludes that spe-
cial costs are warranted in this case, costs are to 
be calculated on the appropriate scale in light of 
the complexity and difficulty of the litigation;

(c) Counsel are to consider whether costs could be 
saved by trying one of the four cases rather than 
all four at the same time. If counsel are unable to 
agree on that issue, they should seek directions 
from the Chambers judge. Counsel are also to use 
all other reasonable measures to minimize costs, 
and the Chambers judge may impose restrictions 
for this purpose;

(d) The Province and the Bands are to attempt to 
agree on a procedure whereby the Bands upon 
incurring taxable costs and disbursements from 
time to time up to the end of the trial, will so 
advise the respondent, and provide such other 
‘backup’ material as the Chambers judge 
may order. Such costs would be paid by the 
respondent within a given time-frame, unless the 

 La juge Newbury estime que, même si la cour 
ne possède pas le pouvoir discrétionnaire d’ordon-
ner à la Couronne de financer au complet la cause 
des Bandes, le juge en chambre a le pouvoir discré-
tionnaire d’ordonner le paiement d’une provision 
pour frais. Elle conclut qu’une telle ordonnance ne 
devrait être rendue que si elle est assortie de condi-
tions visant à fournir une aide concrète aux Bandes 
sans pour autant exposer le ministre à des dépenses 
excessives ou déraisonnables. Elle ordonne alors 
à la Couronne de payer les honoraires et débours 
d’avocats des Bandes, selon ce que pourrait ordon-
ner le juge en chambre, sous réserve de conditions 
détaillées qu’elle impose de manière à encourager 
les parties à un litige à éviter les démarches inutiles 
et à régler par la négociation le plus grand nombre 
possible de questions. Il est utile de reproduire inté-
gralement ces conditions, qui figurent dans l’ordon-
nance du 5 novembre 2001 de la Cour d’appel :

 [TRADUCTION] LA COUR ORDONNE EN OUTRE 
que la Couronne, quelle que soit l’issue de la cause, paye 
les honoraires et débours d’avocats des Bandes, au sens 
où ce terme est employé et selon ce que pourrait ordonner 
le juge en chambre, en conformité avec ce qui suit :

a) Les dépens, au sens du par. [10] des Motifs du 
jugement.

b) Sauf si le juge en chambre conclut que l’octroi 
d’honoraires et de débours spéciaux est justifié 
en l’espèce, ces derniers seront calculés selon le 
barème applicable compte tenu de la complexité 
et de la difficulté du litige.

c) Les avocats devront examiner la possibilité de 
diminuer les coûts en ne faisant instruire qu’une 
seule des causes au lieu des quatre à la fois. S’ils 
n’arrivent pas à s’entendre sur cette question, ils 
devront demander des directives au juge en cham-
bre. Ils prendront également toutes les autres 
mesures raisonnables pour réduire au minimum 
les dépenses et le juge en chambre pourra imposer 
des restrictions à cette fin.

d) La Province et les Bandes devront tenter de 
s’entendre sur une procédure valide pour toute 
la durée de l’instruction en vertu de laquelle les 
Bandes, au fur et à mesure qu’elles engageront 
des frais et des débours taxables, aviseront l’inti-
mée et fourniront toute pièce justificative que le 
juge en chambre pourra exiger. Ces honoraires et 
débours seront payés par l’intimée dans un délai 
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Province objects, in which case it shall refer the 
matter to the Chambers judge, who may order the 
taxation of the bill in the ordinary way;

(e) If counsel are unable to agree on such procedures, 
the matter shall be taken back to the Chambers 
judge, who shall make directions in accordance 
with the spirit of these Reasons.

V. Issues

 This case raises two issues: first, the nature of 
the court’s jurisdiction in British Columbia to grant 
costs on an interim basis and the principles that 
govern its exercise; and second, appellate review of 
the trial court’s discretion as to costs. The issue of 
a constitutional right to funding does not arise, as it 
was not relied on by the respondents in this appeal.

VI. Analysis

A. The Court’s Discretionary Power to Grant 
Interim Costs

(1) Traditional Costs Principles — Indemnifying
the Successful Party

 The jurisdiction of courts to order costs of a pro-
ceeding is a venerable one. The English common 
law courts did not have inherent jurisdiction over 
costs, but beginning in the late 13th century they 
were given the power by statute to order costs in 
favour of a successful party. Courts of equity had 
an entirely discretionary jurisdiction to order costs 
according to the dictates of conscience (see M. M. 
Orkin, The Law of Costs (2nd ed. (loose-leaf)), at 
p. 1-1). In the modern Canadian legal system, this 
equitable and discretionary power survives, and is 
recognized by the various provincial statutes and 
rules of civil procedure which make costs a matter 
for the court’s discretion.

 In the usual case, costs are awarded to the pre-
vailing party after judgment has been given. The 

prescrit, sauf si la Province s’y oppose, auquel 
cas elle devra renvoyer l’affaire au juge en cham-
bre, qui pourra ordonner la taxation du mémoire 
de frais de la manière habituelle.

e) Si les avocats n’arrivent pas à s’entendre sur une 
telle procédure, l’affaire devra être renvoyée au 
juge en chambre, qui donnera des directives en 
conformité avec l’esprit des présents Motifs.

V. Les questions en litige

 La présente affaire soulève deux questions : pre-
mièrement, la nature de la compétence des cours de 
la Colombie-Britannique d’accorder des provisions 
pour frais et les principes qui régissent l’exercice 
de cette compétence; deuxièmement, l’examen en 
appel du pouvoir discrétionnaire du tribunal de pre-
mière instance de statuer sur les dépens. La question 
d’un droit constitutionnel au financement ne se pose 
pas, car elle n’a pas été soulevée par les intimés en 
l’espèce.

VI. Analyse

A. Le pouvoir discrétionnaire du tribunal d’accor-
der des provisions pour frais 

(1) Les principes traditionnels relatifs à l’attri-
bution de dépens — L’indemnisation de la
partie ayant obtenu gain de cause

 La compétence des tribunaux d’ordonner le 
paiement des dépens afférents à une procédure 
judiciaire existe depuis fort longtemps. Les cours 
anglaises de common law n’avaient pas de compé-
tence inhérente pour statuer sur les dépens mais, dès 
la fin du 13e siècle, la loi leur a conféré le pouvoir 
d’adjuger les dépens à la partie gagnante. De plus, 
les cours d’equity détenaient une compétence entiè-
rement discrétionnaire pour accorder les dépens au 
gré de leur conscience (voir M. M. Orkin, The Law 
of Costs (2e éd. (feuilles mobiles)), p. 1-1). Dans le 
système juridique canadien moderne, ce pouvoir 
discrétionnaire fondé sur l’equity existe toujours et 
est reconnu par les diverses lois et règles de procé-
dure civile provinciales, qui laissent la question des 
dépens à la discrétion de la cour.

 Normalement, les dépens sont accordés à la partie 
gagnante après le prononcé du jugement. Dans 
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standard characteristics of costs awards were sum-
marized by the Divisional Court of the Ontario 
High Court of Justice in Re Regional Municipality 
of Hamilton-Wentworth and Hamilton-Wentworth 
Save the Valley Committee, Inc. (1985), 51 O.R. 
(2d) 23, at p. 32, as follows:

(1) They are an award to be made in favour of a success-
ful or deserving litigant, payable by the loser. 

(2) Of necessity, the award must await the conclusion of 
the proceeding, as success or entitlement cannot be 
determined before that time. 

(3) They are payable by way of indemnity for allowable 
expenses and services incurred relevant to the case 
or proceeding. 

(4) They are not payable for the purpose of assuring 
participation in the proceedings. [Emphasis in origi-
nal.]

 The characteristics listed by the court reflect the 
traditional purpose of an award of costs: to indem-
nify the successful party in respect of the expenses 
sustained either defending a claim that in the end 
proved unfounded (if the successful party was the 
defendant), or in pursuing a valid legal right (if the 
plaintiff prevailed). Costs awards were described 
in Ryan v. McGregor (1925), 58 O.L.R. 213 (App. 
Div.), at p. 216, as being “in the nature of damages 
awarded to the successful litigant against the unsuc-
cessful, and by way of compensation for the expense 
to which he has been put by the suit improperly 
brought”.

(2) Costs as an Instrument of Policy

 These background principles continue to govern 
the law of costs in cases where there are no special 
factors that would warrant a departure from them. 
The power to order costs is discretionary, but it is 
a discretion that must be exercised judicially, and 
accordingly the ordinary rules of costs should be 
followed unless the circumstances justify a differ-
ent approach. For some time, however, courts have 
recognized that indemnity to the successful party is 

Re Regional Municipality of Hamilton-Wentworth 
and Hamilton-Wentworth Save the Valley 
Committee, Inc. (1985), 51 O.R. (2d) 23, p. 32, la 
Cour divisionnaire de la Haute Cour de justice de 
l’Ontario résume ainsi les caractéristiques habituel-
les de l’octroi des dépens :

[TRADUCTION] 

(1) Les dépens sont alloués à la partie victorieuse ou 
méritoire et sont payables par la partie qui suc-
combe.

(2) Par la force des choses, les dépens ne sont accordés 
qu’à la fin de l’instance étant donné qu’on ne peut 
savoir d’avance qui aura gain de cause.

(3) Ils sont payables à titre d’indemnité pour les dépen-
ses et les services admissibles afférents à l’instance.

(4) Ils ne sont pas versés dans le but de garantir la parti-
cipation à l’instance. [En italique dans l’original.]

 Les caractéristiques énumérées par la cour tra-
duisent le but traditionnel de l’octroi des dépens : 
indemniser la partie gagnante des dépenses qu’elle 
a engagées soit pour se défendre contre une action 
qui, en fin de compte, s’est révélée sans fondement 
(si le défendeur a obtenu gain de cause), soit pour 
faire reconnaître un droit valide (si le demandeur 
a obtenu gain de cause). L’attribution des dépens 
est décrite dans Ryan c. McGregor (1925), 58 
O.L.R. 213 (Div. app.), p. 216, comme [TRADUC-

TION] « participant de la nature des dommages-
intérêts accordés au gagnant contre le perdant, à 
titre de compensation des dépenses qu’il a dû enga-
ger en raison de la poursuite non fondée ».

(2) L’attribution de dépens comme instrument
de politique juridique

 Ces principes fondamentaux continuent à régir 
les règles de droit relatives à l’attribution de dépens 
dans les affaires où aucun facteur particulier ne jus-
tifierait qu’on y déroge. Le pouvoir d’adjudication 
de dépens demeure discrétionnaire, mais c’est un 
pouvoir discrétionnaire qui doit être exercé de façon 
judicieuse et il faut donc suivre les règles ordinaires 
relatives à cette question à moins que les circons-
tances ne justifient une approche différente. Depuis 
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un certain temps, toutefois, les tribunaux reconnais-
sent que l’indemnisation de la partie victorieuse ne 
constitue pas le seul objectif et, dans certains cas, 
pas même l’objectif principal de l’attribution de 
dépens. Voici ce qui est écrit dans Orkin, op. cit., 
p. 2-24.2 :

[TRADUCTION] Le principe de l’indemnisation, bien que 
primordial, n’est pas la seule considération retenue par 
le tribunal appelé à rendre une ordonnance de paiement 
des dépens; ce principe a même été qualifié de « désuet » 
puisqu’une telle ordonnance peut servir d’autres fins, par 
exemple encourager les règlements, prévenir les litiges 
futiles ou vexatoires et décourager les démarches inuti-
les.

 Le principe de l’indemnisation a été qualifié de 
« désuet » dans la décision Fellowes, McNeil c. 
Kansa General International Insurance Co. (1997), 
37 O.R. (3d) 464 (Div. gén.), p. 475. Dans cette 
affaire, la partie victorieuse était un cabinet d’avo-
cats. L’un de ses associés avait agi pour le compte 
de ce dernier. Traditionnellement, les tribunaux qui 
appliquent le principe de l’indemnisation permet-
tent à une partie non représentée de taxer unique-
ment les débours et non les honoraires d’avocats, 
la partie ne pouvant être indemnisée des honoraires 
d’avocats qu’elle n’a pas payés. La juge Macdonald 
a estimé que, d’une manière générale, le principe de 
l’indemnisation demeurait toujours une considéra-
tion primordiale en matière de dépens, mais que 
son application était « désuète » dans une affaire de 
cette nature. La cour devrait également recourir à 
l’attribution des dépens afin d’encourager les règle-
ments, de prévenir les actions et les défenses frivoles 
et de décourager les démarches futiles dans le cadre 
du litige. Ces objectifs pourraient être atteints au 
moyen d’une ordonnance de paiement de dépens en 
faveur d’une partie qui n’y aurait peut-être pas droit 
selon le seul principe de l’indemnisation de la partie 
victorieuse.

 De même, dans Skidmore c. Blackmore 
(1995), 2 B.C.L.R. (3d) 201, la Cour d’appel de 
la Colombie-Britannique a affirmé au par. 28 que 
[TRADUCTION] « le principe selon lequel les dépens 
sont accordés dans le seul but d’indemniser la 
partie gagnante des honoraires et débours d’avo-
cats est maintenant périmé ». La cour a conclu que 

not the sole purpose, and in some cases not even the 
primary purpose, of a costs award. Orkin, supra, at 
p. 2-24.2, has remarked that:

The principle of indemnification, while paramount, is 
not the only consideration when the court is called on 
to make an order of costs; indeed, the principle has been 
called “outdated” since other functions may be served by 
a costs order, for example to encourage settlement, to pre-
vent frivolous or vexations [sic] litigation and to discour-
age unnecessary steps. 

 The indemnification principle was referred to as 
“outdated” in Fellowes, McNeil v. Kansa General 
International Insurance Co. (1997), 37 O.R. (3d) 
464 (Gen. Div.), at p. 475. In this case the success-
ful party was a law firm, one of whose partners had 
acted on its behalf. Traditionally, courts applying 
the principle of indemnification would allow an 
unrepresented litigant to tax disbursements only 
and not counsel fees, because the litigant could 
not be indemnified for counsel fees it had not paid. 
Macdonald J. held that the principle of indemnity 
remained a paramount consideration in costs mat-
ters generally, but was “outdated” in its application 
to a case of this nature. The court should also use 
costs awards so as to encourage settlement, to deter 
frivolous actions and defences, and to discourage 
unnecessary steps in the litigation. These purposes 
could be served by ordering costs in favour of a liti-
gant who might not be entitled to them on the view 
that costs should be awarded purely for indemnifica-
tion of the successful party.

 Similarly, in Skidmore v. Blackmore (1995), 2 
B.C.L.R. (3d) 201, the British Columbia Court 
of Appeal stated at para. 28 that “the view that 
costs are awarded solely to indemnify the suc-
cessful litigant for legal fees and disbursements 
incurred is now outdated”. The court held that self-
represented lay litigants should be allowed to tax 
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legal fees, overruling its earlier decision in Kendall 
v. Hunt (No. 2) (1979), 16 B.C.L.R. 295. This change 
in the common law was described by the court as an 
incremental one “when viewed in the larger context 
of the trend towards awarding costs to encourage or 
deter certain types of conduct, and not merely to 
indemnify the successful litigant” (para. 44).

 As the Fellowes and Skidmore cases illustrate, 
modern costs rules accomplish various purposes in 
addition to the traditional objective of indemnifica-
tion. An order as to costs may be designed to penal-
ize a party who has refused a reasonable settlement 
offer; this policy has been codified in the rules of 
court of many provinces (see, e.g., Supreme Court 
of British Columbia Rules of Court, Rules 37(23) 
to 37(26); Ontario Rules of Civil Procedure, R.R.O. 
1990, Reg. 194, Rule 49.10; Manitoba Queen’s 
Bench Rules, Man. Reg. 553/88, Rule 49.10). Costs 
can also be used to sanction behaviour that increases 
the duration and expense of litigation, or is other-
wise unreasonable or vexatious. In short, it has 
become a routine matter for courts to employ the 
power to order costs as a tool in the furtherance of 
the efficient and orderly administration of justice.

 Indeed, the traditional approach to costs can also 
be viewed as being animated by the broad concern 
to ensure that the justice system works fairly and 
efficiently. Because costs awards transfer some of 
the winner’s litigation expenses to the loser rather 
than leaving each party’s expenses where they fall 
(as is done in jurisdictions without costs rules), 
they act as a disincentive to those who might be 
tempted to harass others with meritless claims. 
And because they offset to some extent the outlays 
incurred by the winner, they make the legal system 
more accessible to litigants who seek to vindicate 
a legally sound position. These effects of the tra-
ditional rules can be connected to the court’s con-
cern with overseeing its own process and ensuring 

le profane non représenté par avocat devrait avoir le 
droit de taxer les frais du recours à la justice, écar-
tant ainsi sa décision dans Kendall c. Hunt (No. 2) 
(1979), 16 B.C.L.R. 295. Selon la cour, il s’agis-
sait là d’un changement progressif en common law 
[TRADUCTION] « lorsqu’on l’examine dans le con-
texte global de la tendance à accorder des dépens 
pour encourager ou décourager certains types de 
comportement et non simplement pour indemniser 
la partie gagnante » (par. 44).

 Comme l’illustrent les décisions Fellowes et 
Skidmore, les règles modernes d’attribution des 
dépens visent des objectifs divers outre le tradition-
nel objectif de l’indemnisation. Une ordonnance 
d’adjudication des dépens peut viser à pénaliser la 
partie qui a refusé une offre de règlement raison-
nable; cette politique a été codifiée dans les règles 
de pratique des tribunaux de plusieurs provinces 
(voir, p. ex., les Rules of Court de la Cour suprême 
de la Colombie-Britannique, par. 37(23) à 37(26); 
les Règles de procédure civile de l’Ontario, R.R.O. 
1990, Règl. 194, par. 49.10; les Règles de la Cour 
du Banc de la Reine, Règl. du Man. 553/88, règle 
49.10). L’attribution des dépens peut également 
servir à sanctionner des conduites qui ont prolongé 
la durée du litige, ou en ont augmenté le coût ou qui 
sont par ailleurs déraisonnables ou vexatoires. Bref, 
les tribunaux utilisent maintenant couramment le 
pouvoir d’adjudication des dépens comme un ins-
trument destiné à favoriser l’administration efficace 
et ordonnée de la justice.

 À vrai dire, on peut aussi considérer que la règle 
traditionnelle d’adjudication des dépens est dictée 
par le souci général d’assurer le fonctionnement 
équitable et efficace du système judiciaire. Comme 
l’attribution des dépens transfère au perdant une 
partie des dépenses assumées par le gagnant au 
lieu de laisser à chaque partie le soin de supporter 
ses frais (comme c’est la pratique dans les ressorts 
où il n’existe pas de règles à cet égard), elle agit 
comme moyen dissuasif sur ceux qui pourraient 
être tentés d’en harceler d’autres par des deman-
des non fondées. Comme elle réduit dans une cer-
taine mesure les dépenses du gagnant, elle rend le 
système juridique plus accessible aux parties qui 
cherchent à défendre une position valable en droit. 
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Ces effets des règles traditionnelles peuvent être 
rattachés au souci de la cour d’exercer un contrôle 
sur sa propre procédure et de voir au déroulement 
efficace et juste de l’instance. En ce sens, ce souci 
se situe dans la ligne de l’évolution naturelle du 
droit de reconnaître les objectifs connexes d’inté-
rêt public que favorise l’approche moderne de l’at-
tribution des dépens.

(3) Poursuites d’intérêt public et accès à la
justice

 Autre considération pertinente pour l’applica-
tion des règles d’attribution des dépens : l’accès 
à la justice. Ce facteur a pris de l’importance avec 
l’augmentation du nombre de poursuites d’intérêt 
public, surtout depuis l’avènement de la Charte. 
Dans des cas spéciaux où des parties aux ressour-
ces limitées cherchent à faire respecter leurs droits 
constitutionnels, les tribunaux exercent souvent 
leur pouvoir discrétionnaire d’adjudication des 
dépens de façon à ne pas les mettre dans une situa-
tion difficile que pourrait causer l’application des 
règles traditionnelles. Ils contribuent ainsi à aider 
les citoyens ordinaires à avoir accès au système 
juridique lorsqu’ils cherchent à régler des ques-
tions qui revêtent de l’importance pour l’ensemble 
de la collectivité.

 Les tribunaux ont souligné à maintes repri-
ses l’importance de cet objectif. Dans Canadian 
Newspapers Co. c. Attorney-General of Canada 
(1986), 32 D.L.R. (4th) 292 (H.C.J. Ont.), le juge 
Osler a déclaré qu’il est [TRADUCTION] « souhai-
table qu’une contestation de bonne foi ne soit pas 
découragée par le fait que le requérant doit assu-
mer tout le fardeau » (p. 305-306), tout en pré-
cisant qu’[TRADUCTION] « il ne faut pas traiter 
le ministère public comme une source de fonds 
intarissable de manière à encourager les deman-
des marginales » (p. 306). Dans Re Lavigne and 
Ontario Public Service Employees Union (No. 2) 
(1987), 60 O.R. (2d) 486 (H.C.J.), le juge White a 
conclu que [TRADUCTION] « les personnes aux res-
sources ordinaires devraient pouvoir participer à 
un litige intéressant la Charte » (p. 526). Il a adjugé 
les dépens à la partie qui revendiquait avec succès 
un droit fondé sur la Charte, et ce, malgré le fait 

that litigation is conducted in an efficient and just 
manner. In this sense it is a natural evolution in the 
law to recognize the related policy objectives that 
are served by the modern approach to costs.

(3) Public Interest Litigation and Access to
Justice

 Another consideration relevant to the applica-
tion of costs rules is access to justice. This factor 
has increased in importance as litigation over mat-
ters of public interest has become more common, 
especially since the advent of the Charter. In spe-
cial cases where individual litigants of limited 
means seek to enforce their constitutional rights, 
courts often exercise their discretion on costs so 
as to avoid the harshness that might result from 
adherence to the traditional principles. This helps 
to ensure that ordinary citizens have access to the 
justice system when they seek to resolve matters of 
consequence to the community as a whole. 

 Courts have referred to the importance of this 
objective on numerous occasions. In Canadian 
Newspapers Co. v. Attorney-General of Canada 
(1986), 32 D.L.R. (4th) 292 (Ont. H.C.J.), Osler J. 
opined that “it is desirable that bona fide challenge 
is not to be discouraged by the necessity for the 
applicant to bear the entire burden” (pp. 305-6), 
while at the same time cautioning that “the Crown 
should not be treated as an unlimited source of 
funds with the result that marginal applications 
would be encouraged” (p. 306). In Re Lavigne 
and Ontario Public Service Employees Union 
(No. 2) (1987), 60 O.R. (2d) 486 (H.C.J.), White 
J. held that “it is desirable that Charter litigation 
not be beyond the reach of the citizen of ordinary 
means” (p. 526). He awarded costs to the suc-
cessful Charter applicant in spite of the fact that 
his representation had been paid for by a third-
party organization (so that he would not, on the 
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traditional approach, have been entitled to any 
indemnity). This case was overturned on the merits 
on appeal (Lavigne v. O.P.S.E.U. (1989), 67 O.R. 
(2d) 536 (C.A.), aff’d [1991] 2 S.C.R. 211), but 
neither the Ontario Court of Appeal nor this Court 
expressed any disapproval of White J.’s remarks on 
costs. Referring to both Canadian Newspapers and 
Lavigne in Rogers v. Sudbury (Administrator of 
Ontario Works) (2001), 57 O.R. (3d) 467 (S.C.J.), 
Epstein J. concluded at para. 19 that “costs can be 
used as an instrument of policy and . . . making 
Charter litigation accessible to ordinary citizens 
is recognized as a legitimate and important policy 
objective”.

 In B. (R.) v. Children’s Aid Society of Metro-
politan Toronto, [1995] 1 S.C.R. 315, the appli-
cants, who were Jehovah’s Witnesses, unsuc-
cessfully argued that their Charter rights had 
been violated when a blood transfusion was 
administered to their baby daughter over their 
objections. Instead of granting costs in the cause, 
the District Court judge directed the intervening 
Attorney General to pay the applicants’ costs. 
Whealy Dist. Ct. J. cited Osler J.’s statement 
in Canadian Newspapers, supra, that bona 
fide challenges should not be deterred, and 
observed that the case before him was an unusual 
one involving a matter of province-wide impor-
tance (see [1989] O.J. No. 205 (QL) (Dist. 
Ct.)). His costs order, although unconventional, 
was upheld on appeal by the Ontario Court of 
Appeal, and subsequently by this Court. At the 
Court of Appeal, Tarnopolsky J.A. noted that 
this case, in which “the parents rose up against 
state power because of their religious beliefs”, 
was one of national, even international signifi-
cance ((1992), 10 O.R. (3d) 321, at pp. 354-55). 
La Forest J. stated at para. 122 of this Court’s 
judgment that the costs award against the Attorney 
General was “highly unusual” and something that 
should be permitted “only in very rare cases”, 
but that the case “raised special and peculiar 

que les frais de sa représentation juridique avaient 
été payés par une organisation tierce (selon la 
règle traditionnelle, il n’aurait eu droit à aucune 
indemnité). Cette décision a été infirmée sur le 
fond en appel (Lavigne c. O.P.S.E.U. (1989), 67 
O.R. (2d) 536 (C.A.), conf. par [1991] 2 R.C.S. 
211), mais ni la Cour d’appel de l’Ontario ni notre 
Cour n’ont exprimé leur désaccord avec les remar-
ques du juge White sur la question des frais. Citant 
les décisions Canadian Newspapers et Lavigne 
dans Rogers c. Sudbury (Administrator of Ontario 
Works) (2001), 57 O.R. (3d) 467 (C.S.J.), le juge 
Epstein a conclu au par. 19 que [TRADUCTION] 
« l’octroi des dépens peut être utilisé comme 
instrument de politique juridique et [. . .] donner 
aux citoyens ordinaires la possibilité d’intenter 
des poursuites fondées sur la Charte est reconnu 
comme un objectif d’intérêt public légitime et 
important ».

 Dans B. (R.) c. Children’s Aid Society of Metro-
politan Toronto, [1995] 1 R.C.S. 315, les deman-
deurs, des témoins de Jéhovah, avaient plaidé sans 
succès qu’on avait porté atteinte aux droits que leur 
reconnaît la Charte en pratiquant contre leur gré 
une transfusion sanguine sur leur fillette. Au lieu 
d’accorder les dépens suivant le sort de l’affaire, le 
juge de la Cour de district avait ordonné à l’inter-
venant, le procureur général, de payer les frais des 
demandeurs. Le juge Whealy de la Cour de district 
a cité la déclaration du juge Osler dans Canadian 
Newspapers, précité, qu’il ne faut pas décourager 
les contestations de bonne foi, et il a fait remarquer 
que l’affaire dont il était saisi était une affaire inha-
bituelle soulevant une question importante pour 
l’ensemble de la province (voir [1989] O.J. No. 
205 (QL) (C. dist.)). Son ordonnance de paiement 
des frais a été confirmée en appel par la Cour d’ap-
pel de l’Ontario et ultérieurement par notre Cour, 
malgré son caractère novateur. À la Cour d’appel, le 
juge Tarnopolsky a fait remarquer que cette cause, 
dans laquelle [TRADUCTION] « les parents se sont 
élevés contre le pouvoir de l’État en raison de leurs 
convictions religieuses », était d’importance natio-
nale, voire internationale ((1992), 10 O.R. (3d) 
321, p. 354-355). Le juge La Forest a écrit, au 
par. 122 du jugement de la Cour, que la condam-
nation du procureur général aux dépens était « fort 
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inhabituelle » et ne devrait être permise que « dans 
des cas très rares », mais que la cause a « soulevé 
des problèmes spéciaux et particuliers ». Il a con-
firmé l’ordonnance du juge Whealy.

 L’arrêt B. (R.) illustre le fait que, dans des affaires 
vraiment exceptionnelles mettant en cause des ques-
tions d’intérêt public, la partie qui perd sur le fond 
peut non seulement être dispensée du paiement des 
frais de la partie adverse, mais aussi voir ses propres 
frais payés par l’intervenant ou la partie victorieuse. 
Il convient de signaler que le juge Whealy a appli-
qué le par. 57.01(2) des Règles de procédure civile 
de l’Ontario, qui autorise expressément le tribunal à 
condamner aux dépens la partie gagnante et qui pré-
cise qu’il faut prendre en considération l’importance 
des questions en litige (voir al. 57.01(1)d)). Bien 
que ces principes ne soient pas énoncés expressé-
ment dans les Rules of Court de la Cour suprême de 
la Colombie-Britannique, ils sont, à mon avis, géné-
ralement pertinents pour guider les tribunaux dans 
l’exercice de leur pouvoir discrétionnaire d’adjudi-
cation des dépens. Ils font partie du contexte dans 
lequel les tribunaux de la Colombie-Britannique 
exercent leur compétence inhérente en equity, con-
firmée par le par. 57(9), pour déroger à la règle habi-
tuelle voulant que les dépens suivent l’issue de la 
cause.

(4) La provision pour frais

 Les préoccupations concernant l’accès à la jus-
tice et l’opportunité d’atténuer les grandes inéga-
lités entre les parties au litige occupent également 
le premier plan dans les rares cas où des provisions 
pour frais sont accordées. L’octroi d’une telle pro-
vision permet d’éviter qu’une argumentation juri-
dique fondée ne soit pas entendue parce qu’une 
des parties ne dispose pas des ressources financiè-
res nécessaires. Les cours de justice anglaises ont 
reconnu très tôt cette possibilité de statuer sur les 
dépens de cette façon dans une catégorie restreinte 
de cas exceptionnels. Dans Jones c. Coxeter (1742), 
2 Atk. 400, 26 E.R. 642 (Ch.), le lord chancelier a 
conclu que, [TRADUCTION] « en raison de sa pau-
vreté, la personne ne pourra pas faire entendre sa 
cause à moins que la cour n’ordonne au défen-
deur de payer entre-temps une certaine somme à la 

problems”. He allowed Whealy Dist. Ct. J.’s order 
to stand.

 The B. (R.) case illustrates that in highly excep-
tional cases involving matters of public importance 
the individual litigant who loses on the merits may 
not only be relieved of the harsh consequence of 
paying the other side’s costs, but may actually have 
its own costs ordered to be paid by a successful inter-
venor or party. It should be noted that Whealy Dist. 
Ct. J. applied Rule 57.01(2), a provision of Ontario’s 
Rules of Civil Procedure that expressly authorized 
the court to award costs against a successful litigant 
and specified that the importance of the issues was 
a factor to be considered (see Rule 57.01(1)(d)). 
Although these principles are not spelled out in the 
Supreme Court of British Columbia Rules of Court, 
in my view they are generally relevant in guid-
ing the exercise of a court’s discretion as to costs. 
They form part of the background against which a 
British Columbia court exercises its inherent equita-
ble jurisdiction, confirmed by Rule 57(9), to depart 
from the usual rule that costs follow the event.

(4) Interim Costs

 Concerns about access to justice and the desir-
ability of mitigating severe inequality between 
litigants also feature prominently in the rare cases 
where interim costs are awarded. An award of costs 
of this nature forestalls the danger that a meritori-
ous legal argument will be prevented from going 
forward merely because a party lacks the financial 
resources to proceed. That costs orders can be used 
in this way in a narrow class of exceptional cases 
was recognized early on by the English courts. In 
Jones v. Coxeter (1742), 2 Atk. 400, 26 E.R. 642 
(Ch.), the Lord Chancellor found that “the pov-
erty of the person will not allow her to carry on the 
cause, unless the court will direct the defendant to 
pay something to the plaintiff in the mean time”. 
Invoking the “intirely discretionary” equitable juris-
diction to order costs, he ordered costs to be paid 
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to the plaintiff “to empower her to go on with the 
cause” (p. 642).

 The discretionary power to award interim costs 
in appropriate cases has also been recognized in 
Canada. An extensive discussion of this power is 
found in Organ v. Barnett (1992), 11 O.R. (3d) 210 
(Gen. Div.). Macdonald J. reviewed the authori-
ties, including Jones, supra, and concluded that 
“the court does have a general jurisdiction to award 
interim costs in a proceeding” (p. 215 (emphasis in 
original)). She also found that that jurisdiction was 
“limited to very exceptional cases and ought to be 
narrowly applied, especially when the court is being 
asked to essentially pre-determine an issue” (p. 
215).

 As Macdonald J. recognized in Organ, supra, 
at p. 215, the power to order interim costs is per-
haps most typically exercised in, but is not lim-
ited to, matrimonial or family cases. In McDonald 
v. McDonald (1998), 163 D.L.R. (4th) 527 (Alta. 
C.A.), Russell J.A. observed that the wife in divorce 
proceedings could traditionally obtain “anticipatory 
costs” to enable her to present her position (para. 
18). This was because husbands usually controlled 
all the matrimonial property. Since the wife had 
“no means to pay lawyers, her side of the litiga-
tion would not be advanced, and this position was 
patently unfair” (para. 20). Interim costs will still 
be granted in family cases where one party is at 
a severe financial disadvantage that may prevent 
his or her case from being put forward. See, e.g., 
Woloschuk v. Von Amerongen, [1999] A.J. No. 463 
(QL), 1999 ABQB 306, where the Alberta Court 
of Queen’s Bench ordered a lump sum payment of 
$10,000 to the mother in a custody action by way 
of interim costs, finding that the father’s financial 
position was “significantly better than that of the 
[mother] in terms of funding this protracted law-
suit” (para. 16); and Roberts v. Aasen, [1999] O.J. 
No. 1969 (QL) (S.C.J.), also a custody case, where 

demanderesse ». Invoquant la [TRADUCTION] « na-
ture purement discrétionnaire » de la compétence 
en equity d’ordonner le paiement des dépens, il les 
a adjugés à la demanderesse [TRADUCTION] « afin 
qu’elle puisse poursuivre l’instance » (p. 642).

 Le pouvoir discrétionnaire d’attribution de pro-
visions pour frais dans certains cas a également été 
reconnu au Canada. On retrouve un examen appro-
fondi de ce pouvoir dans Organ c. Barnett (1992), 
11 O.R. (3d) 210 (Div. gén.). La juge Macdonald a 
passé en revue la jurisprudence, dont l’arrêt Jones, 
précité, et a conclu que [TRADUCTION] « la cour 
possède bel et bien une compétence générale lui 
permettant d’accorder des provisions pour frais en 
cours d’instance » (p. 215 (en italique dans l’ori-
ginal)). Elle a également conclu que cette compé-
tence [TRADUCTION] « se limitait à des cas vraiment 
exceptionnels et qu’elle devait être appliquée avec 
restriction, en particulier lorsque le tribunal est 
appelé essentiellement à préjuger d’une question » 
(p. 215).

 Comme l’a reconnu la juge Macdonald dans 
Organ, précité, p. 215, c’est peut-être surtout dans 
les affaires relevant du droit matrimonial ou du droit 
de la famille que s’exerce le pouvoir d’adjudica-
tion de provisions pour frais, mais il ne se limite 
pas à ces domaines. Dans McDonald c. McDonald 
(1998), 163 D.L.R. (4th) 527 (C.A. Alb.), le juge 
Russell a fait remarquer que, dans une action en 
divorce, l’épouse pouvait normalement obtenir des 
« frais estimatifs » qui lui permettent de faire valoir 
sa position (par. 18). Cette situation s’expliquait par 
le fait que les maris étaient habituellement maître 
de l’ensemble du patrimoine familial. Comme 
l’épouse n’avait [TRADUCTION] « pas les moyens 
de payer les avocats, elle ne pouvait pas présenter 
sa version de l’affaire, ce qui était manifestement 
injuste » (par. 20). Des provisions pour frais conti-
nueront d’être accordées dans les affaires touchant 
le droit de la famille où une partie est fortement 
désavantagée sur le plan financier au point qu’elle 
risque de ne pouvoir faire valoir sa cause. Voir, 
p. ex., Woloschuk c. Von Amerongen, [1999] A.J. 
No. 463 (QL), 1999 ABQB 306, où la Cour du Banc 
de la Reine de l’Alberta a ordonné le versement à la 
mère d’une somme forfaitaire de 10 000 $ à titre de 

32

33



394 B.C. v. OKANAGAN INDIAN BAND  LeBel J. [2003] 3 S.C.R. 395C.-B. c. BANDE INDIENNE OKANAGAN  Le juge LeBel[2003] 3 R.C.S.

provision pour frais dans le cadre d’une demande 
de garde d’enfant, ayant conclu que le père se trou-
vait dans [TRADUCTION] « une situation financière 
bien meilleure que la mère pour financer ce long 
litige » (par. 16); et Roberts c. Aasen, [1999] O.J. 
No. 1969 (QL) (C.S.J.), une autre affaire concer-
nant la garde d’enfant où la cour, ayant conclu que 
le père n’aurait probablement pas gain de cause au 
procès et que la mère n’avait pas les moyens de 
payer les frais et débours d’avocats, a ordonné au 
père de payer 15 000 $ à titre de provision pour frais. 
Orkin, op. cit., p. 2-23, fait remarquer que dans le 
contexte moderne [TRADUCTION] « la raison d’être 
de l’octroi de ces frais est de soutenir financièrement 
la partie indigente pendant le procès; ils sont adju-
gés dans les cas où le conjoint est sans ressources et 
serait autrement incapable d’obtenir réparation en 
cour » (citations omises).

 Des provisions pour frais peuvent également être 
accordées dans certaines affaires en matière de fidu-
cie, de faillite et de sociétés, et ce, essentiellement 
pour la même raison — éviter les injustices en per-
mettant aux parties sans ressources suffisantes de 
faire entendre des demandes fondées, ce qu’elles 
ne pourraient autrement pas faire. Dans Organ, il 
s’agissait d’une affaire relevant du droit des socié-
tés où il est question, entre autres causes d’action, 
du recours en cas d’abus prévu à l’art. 248 de la Loi 
sur les sociétés par actions de l’Ontario, L.R.O. 
1990, ch. B.16. La loi prévoyait également au par. 
249(4) que des frais provisoires pouvaient être adju-
gés en matière d’abus. La juge Macdonald a conclu 
alors qu’outre ce pouvoir exprès conféré par la loi, 
la cour avait également une compétence inhérente 
pour accorder des frais provisoires. Dans les cir-
constances particulières de l’espèce, toutefois, elle 
a décidé qu’il n’y avait pas lieu de rendre l’ordon-
nance parce que les demandeurs avaient eux-mêmes 
reconnu qu’ils n’étaient pas indigents et qu’ils pou-
vaient faire instruire leur cause sans l’ordonnance. 
Dans Amcan Industries Corp. c. Toronto-Dominion 
Bank, [1998] O.J. No. 3014 (QL) (Div. gén.), une 
affaire de faillite, la juge Macdonald a reconnu 
[TRADUCTION] « l’injustice intrinsèque qui est créée 
lorsque le demandeur ne peut faire instruire sa cause 
faute de fonds » (par. 39); dans cette affaire, encore 
là, la cour n’a pas accordé de frais provisoires parce 

the court held that the father was unlikely to succeed 
at trial and that the mother lacked the resources to 
pay her legal fees and disbursements, and ordered 
the father to pay $15,000 as interim costs. Orkin,  
supra, at p. 2-23, observes that in the modern con-
text “the raison d’tre [sic] of such awards is to assist 
the financially needy party pending the trial; they 
are made where the spouse is without resources and 
would otherwise be unable to obtain relief in court” 
(citations omitted).

 Interim costs are also potentially available in cer-
tain trust, bankruptcy and corporate cases, where 
they are awarded for essentially the same reason — 
to avoid unfairness by enabling impecunious liti-
gants to pursue meritorious claims with which they 
would not otherwise be able to proceed. Organ was 
a corporate case involving, among other causes of 
action, an action under the oppression remedy set 
out in s. 248 of the Ontario Business Corporations 
Act, R.S.O. 1990, c. B.16. The statute also provided 
in s. 249(4) that interim costs could be awarded in an 
oppression case. Macdonald J. held that, in addition 
to this express statutory power, the court also had an 
inherent jurisdiction to award interim costs. In the 
particular circumstances of this case, however, she 
held that the order should not be granted, because by 
their own admission the plaintiffs were not impecu-
nious and would be able to proceed to trial without 
it. In Amcan Industries Corp. v. Toronto-Dominion 
Bank, [1998] O.J. No. 3014 (QL) (Gen. Div.), a 
bankruptcy case, Macdonald J. acknowledged “the 
inherent unfairness that arises in choking a plain-
tiff’s action if access to funds is not permitted” 
(para. 39); in this case, again, interim costs were 
not awarded because impecuniosity was not estab-
lished. In Turner v. Telecommunication Workers 
Pension Plan (2001), 197 D.L.R. (4th) 533, 2001 
BCCA 76, an action for breach of fiduciary duty 
in respect of a pension fund, the British Columbia 
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Court of Appeal recognized that the court had the 
power to award interim costs, but held that the inter-
ests of justice did not require it to do so on the facts 
of the case. Newbury J.A. noted that the financial 
position or impecuniosity of a party is not in itself 
reason enough to depart from the usual rules as to 
costs (para. 18).

 Based on the foregoing overview of the case law, 
the following general observations can be made. 
The power to order interim costs is inherent in the 
nature of the equitable jurisdiction as to costs, in 
the exercise of which the court may determine at its 
discretion when and by whom costs are to be paid. 
This broad discretion may be expressly referred to 
in a statute, as in s. 131(1) of the Ontario Courts of 
Justice Act, R.S.O. 1990, c. C.43, which provides 
that costs “are in the discretion of the court, and the 
court may determine by whom and to what extent 
the costs shall be paid”. Indeed, the power to order 
interim costs may be specifically stipulated, as in 
the Ontario Business Corporations Act or simi-
lar legislation in other jurisdictions. Even absent 
explicit statutory authorization, however, the power 
to award interim costs is implicit in courts’ juris-
diction over costs as it is set out in statutes such 
as the Supreme Court of British Columbia Rules 
of Court, which provides that the court may make 
orders varying from the usual rule that costs follow 
the event. 

 There are several conditions that the case law 
identifies as relevant to the exercise of this power, 
all of which must be present for an interim costs 
order to be granted. The party seeking the order 
must be impecunious to the extent that, without 
such an order, that party would be deprived of the 

que le manque de ressources nécessaires n’a pas été 
établi. Dans Turner c. Telecommunication Workers 
Pension Plan (2001), 197 D.L.R. (4th) 533, 2001 
BCCA 76, une action pour manquement à une obli-
gation fiduciaire relativement à un régime de retraite, 
la Cour d’appel de la Colombie-Britannique a admis 
que le tribunal avait le pouvoir d’accorder des frais 
provisoires, mais a conclu que les intérêts de la jus-
tice ne nécessitaient pas qu’il le fasse eu égard aux 
faits de l’espèce. La juge Newbury a souligné que 
la situation financière ou le manque de ressources 
nécessaires d’une partie ne constitue pas en soi un 
motif suffisant pour s’écarter des règles habituelles 
d’attribution des dépens (par. 18).

 Compte tenu de l’analyse de la jurisprudence 
qui précède, on peut dégager les observations géné-
rales suivantes. Le pouvoir d’ordonner le paiement 
de frais provisoires est inhérent à la nature de la 
compétence en equity de statuer sur les dépens, et 
le tribunal peut, lorsqu’il l’exerce, décider à son gré 
à quel moment et par qui les dépens seront payés. 
Ce large pouvoir discrétionnaire peut être expressé-
ment mentionné dans une loi, comme au par. 131(1) 
de la Loi sur les tribunaux judiciaires de l’Ontario, 
L.R.O. 1990, ch. C.43, qui prévoit, s’agissant des 
dépens, que « ceux qui les paient et la part qui 
incombe à chacun relèvent du pouvoir discrétion-
naire du tribunal ». Le pouvoir d’ordonner le paie-
ment de frais provisoires peut donc être expressé-
ment prévu, comme dans la Loi sur les sociétés par 
actions de l’Ontario, ou une loi semblable dans 
les autres ressorts. Toutefois, même en l’absence 
d’habilitation législative explicite, le pouvoir d’at-
tribution de frais provisoires découle implicitement 
de la compétence des tribunaux de statuer sur les 
dépens comme c’est le cas dans les Rules of Court 
de la Cour suprême de la Colombie-Britannique, 
qui prévoient que la cour peut rendre des ordonnan-
ces qui dérogent à la règle habituelle voulant que 
les dépens suivent le sort de l’affaire.

 La jurisprudence pose plusieurs conditions à 
l’exercice de ce pouvoir, toutes devant être présentes 
pour qu’une provision pour frais soit accordée. La 
partie qui sollicite l’ordonnance doit être si dépour-
vue de ressources qu’elle serait incapable, sans cette 
ordonnance, de faire entendre sa cause. Elle doit 
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prouver prima facie que sa cause possède un fonde-
ment suffisant pour justifier son instruction devant 
le tribunal. De plus, il doit exister des circonstan-
ces suffisamment spéciales pour que le tribunal soit 
convaincu que la cause appartient à cette catégorie 
restreinte de causes justifiant l’exercice exception-
nel de ses pouvoirs. Ces exigences pourraient être 
modifiées si le législateur définissait les conditions 
d’octroi des provisions pour frais ou si les tribunaux 
établissaient des critères applicables à une situation 
particulière où l’attribution de provisions pour frais 
est autorisée par la loi (comme c’est le cas avec le 
par. 249(4) de la Loi sur les sociétés par actions de 
l’Ontario; voir Organ, précité, p. 213). Mais norma-
lement, lorsque le tribunal exerce sa compétence en 
equity pour ordonner de telles provisions pour frais 
parce qu’il conclut qu’il y va de l’intérêt de la jus-
tice, il doit ressortir de la preuve que les trois condi-
tions sont réunies : le manque de ressources néces-
saires, une cause qui vaut d’être instruite et des 
circonstances spéciales.

 Bien que la partie qui demande une provision 
pour frais doive établir une preuve suffisamment 
solide pour répondre à la condition préliminaire 
de l’existence d’une cause méritant d’être ins-
truite, le tribunal ne refusera pas de rendre l’or-
donnance simplement parce que les parties n’ont 
pas fini de débattre des questions en litige impor-
tantes. Si le tribunal décide d’accorder une provi-
sion pour frais dans de telles circonstances, il se 
trouvera en un sens à préjuger des questions qui 
peuvent faire l’objet d’un procès puisqu’il devra 
décider quelle partie obtiendra paiement de ses 
dépens avant que l’on sache qui gagnera la cause 
sur le fond (et puisque le gagnant a habituellement 
droit aux dépens). On peut donc se demander si 
cette situation n’affecte pas le pouvoir discrétion-
naire du juge qui devra éventuellement se pronon-
cer sur le bien-fondé de la cause. Un tel état de 
chose ne devrait toutefois pas empêcher l’octroi 
de provisions pour frais si les conditions pertinen-
tes sont respectées. Comme l’a souligné la juge 
Macdonald dans Organ, précité, le tribunal doit 
exercer son pouvoir discrétionnaire avec une pru-
dence particulière lorsqu’on lui demande de pré-
juger d’une question litigieuse en ce sens, mais il 
ne s’ensuit pas qu’il excéderait les limites de son 

opportunity to proceed with the case. The claim-
ant must establish a prima facie case of sufficient 
merit to warrant pursuit. And there must be special 
circumstances sufficient to satisfy the court that the 
case is within the narrow class of cases where this 
extraordinary exercise of its powers is appropriate. 
These requirements might be modified if the legisla-
ture were to set out the conditions on which interim 
costs are to be granted, or where courts develop 
criteria applicable to a particular situation where 
interim costs are authorized by statute (as is the 
case in relation to s. 249(4) of the Ontario Business 
Corporations Act; see Organ, supra, at p. 213). But 
in the usual case, where the court exercises its equi-
table jurisdiction to make such costs orders as it 
concludes are in the interests of justice, the three 
criteria of impecuniosity, a meritorious case and 
special circumstances must be established on the 
evidence before the court.

 Although a litigant who requests interim costs 
must establish a case that is strong enough to get 
over the preliminary threshold of being worthy 
of pursuit, the order will not be refused merely 
because key issues remain live and contested 
between the parties. If the court does decide to 
award interim costs in such circumstances, it will 
in a sense be predetermining triable issues, since 
it will have to decide that one side will receive 
its costs before it is known who will win on the 
merits (and since the winner is usually entitled to 
costs). As a result, concerns may arise about fet-
tering the discretion of the trial judge who will 
eventually be called upon to adjudicate the merits 
of the case. This in itself should not, however, pre-
clude the granting of interim costs if the relevant 
criteria are met. As Macdonald J. noted in Organ, 
supra, the court’s discretion must be exercised 
with particular caution where it is being asked to 
predetermine an issue in this sense, but it does not 
follow that the court would be going beyond the 
limits of its discretion if it were to grant the order. 
I therefore disagree with the conclusion of the 
New Brunswick Court of Queen’s Bench in New 
Brunswick (Minister of Health and Community 
Services) v. G. (J.) (1995), 131 D.L.R. (4th) 273, 
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that costs cannot be ordered at the commencement 
of a proceeding in the absence of express statutory 
authority to award costs regardless of the outcome 
of the proceeding (p. 283) (this case was eventu-
ally overturned by this Court in [1999] 3 S.C.R. 
46, but the interim costs issue was a secondary 
one that was not dealt with on appeal). As I stated 
above, the power to order costs contrary to the 
cause is always implicit in the court’s discretion-
ary jurisdiction as to costs, as is the power to order 
interim costs.

(5) Interim Costs in Public Interest Litigation

 The present appeal raises the question of how 
the principles governing interim costs operate in 
combination with the special considerations that 
come into play in cases of public importance. In 
cases of this nature, as I have indicated above, 
the more usual purposes of costs awards are often 
superseded by other policy objectives, notably 
that of ensuring that ordinary citizens will have 
access to the courts to determine their constitu-
tional rights and other issues of broad social sig-
nificance. Furthermore, it is often inherent in the 
nature of cases of this kind that the issues to be 
determined are of significance not only to the par-
ties but to the broader community, and as a result 
the public interest is served by a proper resolution 
of those issues. In both these respects, public law 
cases as a class can be distinguished from ordinary 
civil disputes. They may be viewed as a subcate-
gory where the “special circumstances” that must 
be present to justify an award of interim costs are 
related to the public importance of the questions 
at issue in the case. It is for the trial court to deter-
mine in each instance whether a particular case, 
which might be classified as “special” by its very 
nature as a public interest case, is special enough 

pouvoir discrétionnaire s’il rendait l’ordonnance. 
Je ne souscris donc pas à la conclusion de la Cour 
du Banc de la Reine du Nouveau-Brunswick dans 
Nouveau-Brunswick (Ministre de la Santé et des 
Services communautaires) c. G. (J.) (1995), 131 
D.L.R. (4th) 273, selon laquelle on ne peut ordon-
ner le paiement de dépens au début d’une instance 
en l’absence d’un pouvoir expressément prévu 
par la loi d’accorder des frais sans égard à l’issue 
de l’instance (p. 283) (cette décision a été finale-
ment infirmée par la Cour dans [1999] 3 R.C.S. 
46, mais la question des provisions pour frais était 
secondaire et n’a pas été examinée en appel). Je le 
répète, le pouvoir d’ordonner le paiement des 
dépens contrairement au résultat de la cause découle 
toujours implicitement du pouvoir discrétionnaire 
d’adjudication des dépens du tribunal, comme 
d’ailleurs le pouvoir d’accorder des provisions pour 
frais.

(5) Les provisions pour frais dans le cadre de
poursuites d’intérêt public

 Le présent pourvoi soulève la question de l’in-
teraction entre les principes régissant l’octroi des 
provisions pour frais et les considérations parti-
culières qui entrent en jeu dans les causes d’in-
térêt public. Dans les causes de ce genre, comme 
je l’ai mentionné précédemment, des objectifs de 
politique juridique différents, notamment celui de 
garantir que les citoyens ordinaires auront accès 
aux tribunaux afin de faire préciser leurs droits 
constitutionnels et faire trancher d’autres ques-
tions sociales de portée générale, l’emportent sou-
vent sur les objectifs traditionnel de l’attribution 
des dépens. De plus, de par leur nature, les causes 
de ce type soulèvent des questions importantes 
non seulement pour les parties au litige mais aussi 
pour la collectivité en général, de sorte que leur 
règlement adéquat sert l’intérêt public. Sous ces 
deux aspects, les causes de droit public en tant 
que catégorie se distinguent des litiges civils 
ordinaires. Elles peuvent être considérées comme 
une sous-catégorie dans laquelle les « circonstan-
ces particulières » qui sont nécessaires pour que 
l’on puisse justifier l’octroi de provisions pour 
frais tiennent à l’importance des questions en jeu 
pour le public. Il incombe au tribunal de première 
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instance de décider dans chaque cas si une affaire 
qui peut être qualifiée de « particulière » de par 
son caractère d’intérêt public est suffisamment 
particulière pour s’élever au niveau des causes où 
l’allocation inhabituelle de dépens constituerait 
une mesure appropriée.

 Lorsqu’il tranche cette question, le tribunal ne 
doit pas perdre de vue que, dans une affaire rele-
vant du droit public, les dépens ne sont pas toujours 
accordés à la partie gagnante si, par exemple, cette 
partie est le gouvernement et que la partie adverse 
est une personne aux ressources limitées qui invo-
que un droit en vertu de la Charte. Comme l’il-
lustre l’affaire B. (R.), il est possible (bien qu’en-
core inhabituel) que les dépens soient accordés à 
la partie perdante si le tribunal estime que cela est 
nécessaire pour ne pas dissuader les citoyens ordi-
naires de soumettre d’importants arguments cons-
titutionnels à l’examen des tribunaux. Les préoc-
cupations concernant le danger de préjuger des 
questions en litige sont par conséquent atténuées 
dans ce contexte, car, même s’ils sont adjugés à 
la fin de l’instance, les dépens ne refléteront pas 
nécessairement le résultat quant au fond. Un autre 
facteur dont on doit tenir compte est la mesure 
dans laquelle les questions soulevées revêtent une 
importance pour le public, et l’intérêt qu’a celui-ci 
à ce que ces questions soient tranchées en justice.

 Compte tenu de ces considérations, je résumerais 
ainsi les conditions qui doivent être réunies pour que 
l’octroi de provisions pour frais dans ce genre de 
cause soit justifié :

1. La partie qui demande une provision pour frais 
n’a véritablement pas les moyens de payer les 
frais occasionnés par le litige et ne dispose réa-
listement d’aucune autre source de financement 
lui permettant de soumettre les questions en 
cause au tribunal — bref, elle serait incapable 
d’agir en justice sans l’ordonnance.

2. La demande vaut prima facie d’être instruite, 
c’est-à-dire qu’elle paraît au moins suffisam-
ment valable et, de ce fait, il serait contraire aux 
intérêts de la justice que le plaideur renonce à 
agir en justice parce qu’il n’en a pas les moyens 
financiers.

to rise to the level where the unusual measure of 
ordering costs would be appropriate.

 One factor to be borne in mind by the court in 
making this determination is that in a public law 
case costs will not always be awarded to the suc-
cessful party if, for example, that party is the gov-
ernment and the opposing party is an individual 
Charter claimant of limited means. Indeed, as the 
B. (R.) case demonstrates, it is possible (although 
still unusual) for costs to be awarded in favour of the 
unsuccessful party if the court considers that this is 
necessary to ensure that ordinary citizens will not 
be deterred from bringing important constitutional 
arguments before the courts. Concerns about pre-
judging the issues are therefore attenuated in this 
context since costs, even if awarded at the end of 
the proceedings, will not necessarily reflect the out-
come on the merits. Another factor to be considered 
is the extent to which the issues raised are of public 
importance, and the public interest in bringing those 
issues before a court.

 With these considerations in mind, I would iden-
tify the criteria that must be present to justify an 
award of interim costs in this kind of case as fol-
lows:

1. The party seeking interim costs genuinely 
cannot afford to pay for the litigation, and no 
other realistic option exists for bringing the 
issues to trial — in short, the litigation would 
be unable to proceed if the order were not 
made.

2. The claim to be adjudicated is prima facie 
meritorious; that is, the claim is at least of suf-
ficient merit that it is contrary to the interests of 
justice for the opportunity to pursue the case to 
be forfeited just because the litigant lacks finan-
cial means.
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3. The issues raised transcend the individual 
interests of the particular litigant, are of public 
importance, and have not been resolved in pre-
vious cases.

 These are necessary conditions that must be met 
for an award of interim costs to be available in cases 
of this type. The fact that they are met in a particu-
lar case is not necessarily sufficient to establish that 
such an award should be made; that determination 
is in the discretion of the court. If all three condi-
tions are established, courts have a narrow jurisdic-
tion to order that the impecunious party’s costs be 
paid prospectively. Such orders should be carefully 
fashioned and reviewed over the course of the pro-
ceedings to ensure that concerns about access to jus-
tice are balanced against the need to encourage the 
reasonable and efficient conduct of litigation, which 
is also one of the purposes of costs awards. When 
making these decisions courts must also be mindful 
of the position of defendants. The award of interim 
costs must not impose an unfair burden on them. 
In the context of public interest litigation judges 
must be particularly sensitive to the position of pri-
vate litigants who may, in some ways, be caught in 
the crossfire of disputes which, essentially, involve 
the relationship between the claimants and certain 
public authorities, or the effect of laws of general 
application. Within these parameters, it is a matter 
of the trial court’s discretion to determine whether 
the case is such that the interests of justice would be 
best served by making the order.

B. Appellate Review of Discretionary Decisions

 The discretion of a trial court to decide whether 
or not to award costs has been described as unfet-
tered and untrammelled, subject only to any appli-
cable rules of court and to the need to act judicially 
on the facts of the case (Earl v. Wilhelm (2000), 
199 Sask. R. 21, 2000 SKCA 68, at para. 7, citing 
Benson v. Benson (1994), 120 Sask. R. 17 (C.A.)). 
Sigurdson J.’s decision in the present case was based 
on his judicial experience, his view of what justice 

3. Les questions soulevées dépassent le cadre des 
intérêts du plaideur, revêtent une importance 
pour le public et n’ont pas encore été tran-
chées.

 Ce sont là les conditions à remplir pour avoir 
recours aux provisions pour frais dans ce type de 
causes. Le fait qu’elles soient remplies dans une 
espèce donnée n’établit pas automatiquement la 
nécessité d’une telle ordonnance; cette décision 
relève du pouvoir discrétionnaire du tribunal. Si les 
trois conditions sont remplies, les tribunaux dispo-
sent d’une compétence limitée pour ordonner que 
les dépenses de la partie sans ressources suffisantes 
soient payées préalablement. De telles ordonnan-
ces doivent être formulées avec soin et révisées en 
cours d’instance de façon à assurer l’équilibre entre 
les préoccupations concernant l’accès à la justice et 
la nécessité de favoriser le déroulement raisonnable 
et efficace de la poursuite, qui est également l’un 
des objectifs de l’attribution de dépens. Lorsqu’ils 
rendent ces décisions, les tribunaux doivent égale-
ment tenir compte de la position des défendeurs. Il 
ne faut pas que l’octroi de provisions pour frais leur 
impose un fardeau inéquitable. Dans le contexte des 
poursuites d’intérêt public, les juges doivent prêter 
une attention toute particulière à la position des jus-
ticiables privés qui, d’une certaine manière, peuvent 
faire les frais de litiges qui mettent essentiellement 
en cause la relation entre les demandeurs et certai-
nes autorités publiques ou l’effet de lois d’appli-
cation générale. À l’intérieur de ces paramètres, il 
appartient au tribunal de première instance de déci-
der si l’affaire est telle qu’il est dans l’intérêt de la 
justice que l’ordonnance soit rendue.

B. Examen en appel des décisions discrétion-
naires

 On a qualifié d’absolu et d’illimité le pouvoir 
discrétionnaire du tribunal de première instance de 
décider s’il y a lieu d’adjuger des dépens, sous la 
seule réserve des règles de pratique applicables et de 
la nécessité d’agir de façon judiciaire selon les faits 
de l’espèce (Earl c. Wilhelm (2000), 199 Sask. R. 21, 
2000 SKCA 68, par. 7, citant Benson c. Benson 
(1994), 120 Sask. R. 17 (C.A.)). En l’espèce, le 
juge Sigurdson a rendu sa décision en se fondant 
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sur son expérience judiciaire, sa perception des 
exigences de la justice et son appréciation de la 
preuve; cette décision ne doit pas être modifiée à la 
légère.

 Comme je l’ai fait remarquer dans R. c. Regan, 
[2002] 1 R.C.S. 297, 2002 CSC 12, toutefois, les 
décisions discrétionnaires ne sont pas entièrement 
à l’abri de tout contrôle (par. 118). Une cour d’ap-
pel peut et doit intervenir lorsqu’elle estime que le 
juge de première instance s’est fondé sur des consi-
dérations erronées en ce qui concerne le droit appli-
cable ou a commis une erreur manifeste dans son 
appréciation des faits. Comme la Cour l’a dit dans 
Pelech c. Pelech, [1987] 1 R.C.S. 801, p. 814-815, 
les conditions d’exercice du pouvoir discrétionnaire 
du juge constituent des critères juridiques et leur 
définition, tout comme leur non-application ou leur 
mauvaise application, pose des questions de droit 
susceptibles de révision en appel.

 Deux erreurs en particulier vicient la décision 
du juge en chambre et appellent l’intervention en 
appel. Premièrement, le juge en chambre a trop 
insisté sur l’importance d’éviter de rendre une 
ordonnance par laquelle on se trouverait à préjuger 
des questions en litige. Dans une affaire de ce type, 
comme je l’ai mentionné, cette considération revêt 
moins d’importance que dans une affaire ordinaire; 
en fait, la répartition du fardeau des frais peut, 
dans certains cas, être établie indépendamment de 
l’issue quant au fond. Le juge Sigurdson a commis 
une erreur lorsqu’il a conclu que son pouvoir dis-
crétionnaire n’allait pas jusqu’à lui permettre de 
rendre l’ordonnance demandée. Deuxièmement, 
sa conclusion qu’une entente d’honoraires condi-
tionnels serait peut-être une solution de rechange 
viable quant au financement du litige ne paraît 
étayée par aucun élément de preuve, et je conviens 
avec la juge Newbury que la perspective que les 
Bandes puissent retenir les services d’un avocat 
sur une base d’honoraires conditionnels semble 
irréaliste dans les circonstances particulières de 
l’espèce.

C. Application aux faits de l’espèce

 Il n’est pas nécessaire de renvoyer la présente 
affaire au juge en chambre pour qu’il applique les 

required, and his assessment of the evidence; it is 
not to be interfered with lightly.

 As I observed in R. v. Regan, [2002] 1 S.C.R. 297, 
2002 SCC 12, however, discretionary decisions are 
not completely insulated from review (para. 118). 
An appellate court may and should intervene where 
it finds that the trial judge has misdirected himself as 
to the applicable law or made a palpable error in his 
assessment of the facts. As this Court held in Pelech 
v. Pelech, [1987] 1 S.C.R. 801, at p. 814-15, the cri-
teria for the exercise of a judicial discretion are legal 
criteria, and their definition as well as a failure to 
apply them or a misapplication of them raise ques-
tions of law which are subject to appellate review. 

 Two errors in particular vitiate the chambers 
judge’s decision and call for appellate interven-
tion. First, he overemphasized the importance of 
avoiding any order that involved prejudging the 
issues. In a case of this kind, as I have indicated, 
this consideration is of less weight than in the 
ordinary case; in fact, the allocation of the costs 
burden may, in certain cases, be determined inde-
pendently of the outcome on the merits. Sigurdson 
J. erred when he concluded that his discretion did 
not extend so far as to empower him to make the 
order requested. Secondly, Sigurdson J.’s find-
ing that a contingent fee arrangement might be a 
viable alternative for funding the litigation does 
not appear to be supported by any evidence, and 
I agree with Newbury J.A. that the prospect of 
the Bands’ hiring counsel on a contingency basis 
seems unrealistic in the particular circumstances 
of this case.

C. Application to the Facts of this Case

 It is unnecessary to send this case back to the 
chambers judge to apply the criteria set out here, 
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because it is apparent from his reasons that, had 
he done so, he would have ordered interim costs in 
favour of the respondents. Sigurdson J. found as a 
fact that the Bands were in extremely difficult finan-
cial circumstances and could not afford to pay for 
legal representation. The only alternative which he 
suggested might be available for funding the litiga-
tion was a contingent fee arrangement, which, as I 
have stated, was not feasible. He found the Bands’ 
claims of aboriginal title and rights to be prima facie 
plausible and supported by extensive documentary 
evidence; although the claim was not so clearly valid 
that there was no need for it to be tested through the 
trial process, it was certainly strong enough to war-
rant pursuit. Finally, Sigurdson J. found the case to 
be one of great public importance, raising novel 
and significant issues resolution of which through 
the trial process was very much in the interests of 
justice. He even went so far as to urge the executive 
branches of the federal and provincial governments 
to provide funding so that the respondents’ claims 
could be addressed.

 Applying the criteria I have set out to the evi-
dence in this case as assessed by the chambers 
judge, it is my view that each of them is met. The 
respondents are impecunious and cannot proceed 
to trial without an order for interim costs. The case 
is of sufficient merit that it should go forward. The 
issues sought to be raised at trial are of profound 
importance to the people of British Columbia, both 
aboriginal and non-aboriginal, and their determina-
tion would be a major step towards settling the many 
unresolved problems in the Crown-aboriginal rela-
tionship in that province. In short, the circumstances 
of this case are indeed special, even extreme.

 The conditions attached to the costs order 
by Newbury J.A. ensure that the parties will 
be encouraged to resolve the matter through 

conditions énoncées en l’espèce, parce qu’il ressort 
de ses motifs que, s’il l’avait fait, il aurait ordonné 
le paiement d’une provision pour frais aux intimés. 
Le juge Sigurdson a conclu que, de fait, les Bandes 
éprouvaient de très grandes difficultés financières 
et n’avaient pas les moyens d’être représentées par 
avocat. Selon lui, la seule solution de rechange 
qui leur était offerte pour le financement de la 
poursuite se résumerait à une entente d’honorai-
res conditionnels, qui, comme je l’ai dit, n’était 
pas réaliste. Il a estimé que les revendications des 
Bandes au sujet de leur titre aborigène et d’autres 
droits ancestraux étaient plausibles prima facie et 
étayées par une preuve documentaire abondante; 
même si la revendication n’était pas clairement 
valide au point de rendre inutile son examen dans 
le cadre d’un procès, elle était certainement assez 
solide pour justifier l’institution d’une poursuite. 
Enfin, le juge Sigurdson a admis que l’affaire revê-
tait une très grande importance pour le public et 
qu’elle soulevait des questions nouvelles et impor-
tantes dont le règlement judiciaire était tout à fait 
dans l’intérêt de la justice. Il est même allé jus-
qu’à suggérer aux pouvoirs exécutifs des gouver-
nements fédéral et provincial de fournir un appui 
financier afin que les revendications des intimés 
puissent être tranchées.

 Si j’applique les conditions que j’ai énoncées 
à la preuve en l’espèce telle que le juge en cham-
bre l’a appréciée, je suis d’avis qu’il est satisfait à 
chacune d’elles. Les intimés ne disposent pas de 
ressources suffisantes et ne peuvent faire enten-
dre leur cause sans ordonnance de paiement d’une 
provision pour frais. L’affaire vaut d’être instruite. 
Les questions que l’on cherche à soulever au procès 
sont d’une importance cruciale pour la population 
de la Colombie-Britannique, tant autochtone que 
non autochtone, et une décision à leur égard cons-
tituerait un pas majeur vers le règlement des nom-
breux problèmes en suspens entre la Couronne et les 
Autochtones dans cette province. Bref, les circons-
tances de l’espèce sont effectivement particulières, 
voire exceptionnelles.

 Les conditions dont la juge Newbury a assorti 
l’ordonnance de paiement des dépens garantis-
sent que les parties seront encouragées à régler le 
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litige par la négociation, qui demeure ultimement 
la meilleure manière de réconcilier les sociétés 
autochtones et la Couronne (voir Delgamuukw c. 
Colombie-Britannique, [1997] 3 R.C.S. 1010, par. 
186). Ces conditions garantissent également que les 
Bandes ne seront pas tentées d’étirer le processus 
inutilement et de dilapider la provision pour frais 
versée par l’appelante. Je suis d’avis de confirmer la 
décision de la juge Newbury.

VII.  Dispositif

 Le pourvoi est rejeté, avec dépens en faveur des 
intimés.

 Version française des motifs des juges Iacobucci, 
Major et Bastarache rendus par

 Le juge Major (dissident) — Il s’agit en l’es-
pèce de déterminer sur quels paramètres les tribu-
naux de première instance peuvent se fonder pour 
octroyer des provisions pour frais. Dans quels cas 
l’adjudication de provisions pour frais est-elle 
opportune? Jusqu’à quel point les tribunaux d’appel 
doivent-ils faire preuve de retenue à l’égard du pou-
voir discrétionnaire du juge de première instance en 
la matière?

 Quatre bandes indiennes poursuivent la Couronne 
du chef de la province de la Colombie-Britannique 
pour établir l’existence d’un titre aborigène sur des 
terres sur lesquelles elles veulent mener des activi-
tés d’exploitation forestière. Comme ce litige sera 
coûteux, elles demandent que leur soit allouée une 
provision pour frais — c’est-à-dire des frais qui leur 
seraient accordés à l’avance peu importe l’issue 
du litige. Il s’agit incontestablement d’une mesure 
extraordinaire.

 Le juge en chambre ne trouve aucune jurispru-
dence à l’appui et, usant de son pouvoir discrétion-
naire, choisit de ne pas attribuer de provision pour 
frais. La Cour d’appel de la Colombie-Britannique 
d’abord, puis mon collègue le juge LeBel ont 
infirmé la décision du juge en chambre en se fondant 
sur ce qui semble être une nouvelle règle d’adjudi-
cation des provisions pour frais. Avec égards pour 
l’opinion contraire, je conclus que le juge Sigurdson 

negotiation, which remains the ultimate route to 
achieving reconciliation between aboriginal soci-
eties and the Crown (see Delgamuukw v. British 
Columbia, [1997] 3 S.C.R. 1010, at para. 186), and 
also that there will be no temptation for the Bands 
to drag out the process unnecessarily and to throw 
away costs paid by the appellant. I would uphold her 
disposition of the case.

VII.  Disposition

 The appeal is dismissed with costs to the respond-
ents.

 The reasons of Iacobucci, Major and Bastarache 
JJ. were delivered by

 Major J. (dissenting) — At issue in this appeal is 
how trial courts should be guided in their award of 
interim costs. When are these advance costs appro-
priate? How much deference should appellate courts 
give to the trial judge’s discretion in the matter?

 Four Indian bands are suing the Crown in right 
of British Columbia, to establish aboriginal title 
over land they wish to log. Because this litigation 
will be expensive, they seek interim costs — that is, 
advance costs awarded whether or not they are suc-
cessful at trial. By any standard, this is an extraordi-
nary remedy.

 The chambers judge could not find a support-
ing precedent and in the exercise of his discre-
tion he chose not to grant interim costs. The 
British Columbia Court of Appeal, and now my 
colleague LeBel J., reversed the chambers judge 
on what appears to be a new rule for interim 
costs. With respect for the contrary view, I con-
clude that Sigurdson J. interpreted the applica-
ble principles correctly and can find no basis for 
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reversing his discretion. I would therefore allow the 
appeal.

 The appeal raises difficult questions. In particu-
lar, how may impoverished parties sue to establish 
what is submitted to be constitutionally supported 
rights? Constitutional issues, however, were not pur-
sued in this appeal. The respondents rely solely on 
the common law rules on costs.

 Traditionally, costs — usually party and party 
costs — are awarded after the ultimate trial or 
appellate decision and almost always to the suc-
cessful party. Party and party costs in all Canadian 
jurisdictions are only partial indemnification of the 
litigants’ legal costs. In certain cases, interim costs 
may be awarded to a spouse suing for the division of 
property as a consequence of separation or divorce. 
The ratio of the matrimonial cases is clear: a spouse 
usually owns or is entitled to part of the matrimonial 
property; some success on the merits is practically 
assured. Thus, the traditional purpose of costs — 
indemnification of the prevailing party — is pre-
served.

 But to award interim costs when liability remains 
undecided would be a dramatic extension of the 
precedent. Furthermore, to do so in a case with seri-
ous constitutional considerations where the Crown 
is the defending party would be an unusual exten-
sion of highly exceptional private law precedent into 
an area fraught with other implications.

 The common law is said to evolve to adapt pre-
vailing principles to modern circumstances. But the 
common law of costs should develop through the 
discretion of trial judges. This equitable trial-level 
discretion, developed over centuries, is essential 

a correctement interprété les principes applicables 
et je ne vois aucune raison d’infirmer sa décision 
discrétionnaire. Par conséquent, je suis d’avis d’ac-
cueillir le pourvoi.

 Le pourvoi soulève des questions difficiles. En 
particulier, comment des parties démunies peuvent-
elles intenter une poursuite pour faire valoir ce 
qu’elles allèguent être des droits fondés du point 
de vue constitutionnel? Aucune question constitu-
tionnelle n’a cependant été invoquée en l’espèce. 
Les intimés se fondent uniquement sur les règles de 
common law régissant l’octroi des dépens.

 Traditionnellement, les dépens — habituellement 
les dépens entre parties — sont attribués après que 
la décision finale a été rendue en première instance 
ou en appel et ils le sont presque toujours en faveur 
de la partie gagnante. Dans l’ensemble des ressorts 
canadiens, les dépens entre parties ne représentent 
qu’une indemnisation partielle des frais de justice 
des plaideurs. Dans certains cas, une provision pour 
frais peut être accordée à un conjoint qui intente 
un procès au sujet du partage des biens, par suite 
d’une séparation ou d’un divorce. En droit matrimo-
nial, la justification de telles provisions pour frais 
est claire : habituellement un conjoint a droit en 
tout ou en partie au patrimoine familial; il est pres-
que assuré d’obtenir en partie gain de cause sur le 
fond. Ainsi, le but traditionnel de l’adjudication des 
dépens — l’indemnisation de la partie gagnante — 
est préservé.

 Cependant, ce serait étendre considérablement la 
portée de la jurisprudence que d’accorder des provi-
sions pour frais alors que la question de la respon-
sabilité n’a pas encore été tranchée. De plus, agir de 
la sorte dans une affaire qui présente des considéra-
tions constitutionnelles importantes et dans laquelle 
la Couronne est la partie défenderesse constituerait 
une transposition inhabituelle d’une jurisprudence 
de droit privé très exceptionnelle dans un domaine 
lourd d’implications.

 La common law est censée évoluer de façon 
à adapter les principes applicables à la réalité 
moderne. Cependant, en matière d’adjudication 
des dépens, l’évolution de la common law devrait 
se faire par l’exercice du pouvoir discrétionnaire 
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du juge de première instance. Ce pouvoir discré-
tionnaire, qui est fondé sur l’equity et qui résulte 
de siècles d’évolution, est un aspect essentiel de 
la principale fonction traditionnelle du pouvoir 
discrétionnaire d’adjudication des dépens des tri-
bunaux : la gestion des instances et du rôle. Il se 
peut que des questions de droit public justifient 
l’octroi discrétionnaire de provisions pour frais 
afin de permettre l’accès à la justice. Mais de tels 
cas doivent être largement comparables à ceux que 
reconnaît la jurisprudence en matière d’attribu-
tion de provisions pour frais. Une telle évolution 
devrait être amorcée par les tribunaux de première 
instance dans l’exercice judicieux de leur pouvoir 
discrétionnaire et non par l’annulation en appel de 
leurs décisions à cet égard.

I. Historique

 Mon collègue a caractérisé avec justesse les faits 
du présent litige. Il serait toutefois utile d’en déga-
ger quelques points saillants.

 En 1999, les quatre bandes indiennes intimées 
(les « Bandes ») ont commencé l’exploitation fo-
restière sur des terres publiques. Les fonds générés 
par cette activité devaient servir à la construction 
de logements et à la prestation d’autres services 
sociaux dont les Bandes ont désespérément besoin. 
Le ministre des Forêts de la Colombie-Britannique 
a signifié aux Bandes des ordonnances de cessation 
des travaux et a introduit une instance visant à faire 
arrêter l’exploitation forestière. Les Bandes ont 
contesté les ordonnances et ont prétendu qu’elles 
détenaient un titre aborigène sur les terres en ques-
tion.

 À la Cour suprême de la Colombie-Britannique, 
le juge Sigurdson conclut que la question du titre 
aborigène est suffisamment complexe pour que 
l’on tienne une instruction. Les Bandes déclarent 
qu’elles n’ont pas les moyens d’agir en justice et 
que, même si elles les avaient, elles préféreraient uti-
liser ces fonds pour dispenser des services sociaux. 
Elles prétendent n’avoir pas pu trouver de l’aide de 
source gouvernementale ou bénévole. Elles sollici-
tent donc une provision pour frais — frais accordés 
avant l’instruction. Leurs requêtes se fondaient ini-
tialement sur la question constitutionnelle du titre. 

to the primary traditional use of the discretionary 
costs power by courts: to manage litigation and case 
loads. It may be that there are public law questions 
where access to justice can be provided through the 
discretionary award of interim costs. Even so, such 
cases must lie closer to the heart of the interim costs 
case law. Such developments should be initiated by 
trial courts properly exercising their discretionary 
power, not the appellate reversal of that discretion.

I. Background

 My colleague has fairly characterized the facts of 
this litigation. However, some highlighting of those 
facts may be useful.

 In 1999, the four respondent Indian bands (the 
“Bands”) began logging Crown land. Funds from 
that activity were to be used for housing and other 
desperately needed social services. The British 
Columbia Minister of Forests served the Bands with 
stop-work orders and commenced proceedings to 
prevent further logging. The Bands challenged the 
orders and claimed aboriginal title to the lands.

 At the British Columbia Supreme Court, 
Sigurdson J. ruled that the question of aboriginal 
title was sufficiently complex that a trial was nec-
essary. The Bands stated that they could not afford 
to litigate and even if they could, they would have 
preferred to use such funds to provide social serv-
ices. The Bands claimed that they had been unable 
to find any governmental or pro bono sources of 
aid. They therefore petitioned for interim costs — 
costs in advance of trial. The Bands’ motions were 
originally grounded in the constitutional ques-
tion of title. They now seek interim costs on the 
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basis of the trial court’s inherent and statutory cost 
power.

 The chambers judge conducted a thorough exam-
ination of the case law on interim costs and, in the 
exercise of his discretion, concluded:

 I find that the respondents’ argument that its trial costs 
be paid in advance must fail. The issue of liability is very 
much in dispute and the trial costs are substantial. To 
order the payment of trial costs would require prejudg-
ing the case on the merits which, of course, I cannot 
do. Although I have a limited discretion in appropriate 
circumstances to award interim costs this case falls far 
outside that area. I recognize that these respondents are 
in a difficult position. However, counsel may be prepared 
to represent them on a contingency basis and, if success-
ful, the respondents will undoubtedly receive significant 
indemnity for their costs. I recommend, however, that the 
Federal and Provincial Crown consider providing some 
funding so that these disputes, which have some elements 
of test cases, if they cannot be settled, can be properly 
resolved at trial.

([2000] B.C.J. No. 1536 (QL), 2000 BCSC 1135, at 
para. 129)

II. Analysis

A. The Law of Costs

 The standard rule on party and party costs is that 
they are generally awarded to the successful litigant 
at the end of litigation. These costs are a contribu-
tion to the successful party’s actual expense. Full 
indemnification by way of solicitor-client costs is 
infrequently ordered in Canada. Such costs require 
unusual and egregious conduct by the losing party. 
On rare occasions the court may award solicitor-
client costs where equity is met by doing so. 

 My colleague points to what he describes as a 
modern trend in the law on costs — its use as an 
instrument to encourage litigation in the public 
interest. With respect, I think this proposition 

Elles demandent maintenant une provision pour 
frais en invoquant le pouvoir inhérent et attribué du 
tribunal de première instance à cet égard.

 Après avoir fait une étude approfondie de la juris-
prudence relative à l’attribution de provisions pour 
frais, le juge en chambre, usant de son pouvoir dis-
crétionnaire, conclut :

 [TRADUCTION] À mon avis, l’argument des intimés 
que leurs frais d’instruction devraient leur être payés à 
l’avance doit être rejeté. La question de la responsabilité 
est très contestée et les frais de l’instruction sont élevés. 
Si j’ordonnais leur paiement, je préjugerais de l’affaire 
quant au fond, ce que je ne peux évidemment pas faire. 
Bien que je possède un pouvoir discrétionnaire limité 
dans les circonstances appropriées d’accorder des provi-
sions pour frais, la présente affaire relève d’un tout autre 
domaine. Je reconnais que les intimés se trouvent dans 
une situation difficile. Toutefois, leurs avocats sont peut-
être disposés à les représenter sur une base d’honoraires 
conditionnels et, si elles ont gain de cause, elles rece-
vraient sans aucun doute une indemnité importante pour 
leurs frais. Toutefois, je recommande que la Couronne, 
aussi bien fédérale que provinciale, envisage la possibi-
lité de fournir un appui financier de sorte que ces affaires, 
qui s’apparentent à des causes types, soient tranchées 
comme il se doit dans le cadre d’un procès si elles ne 
peuvent faire l’objet d’un règlement.

([2000] B.C.J. No. 1536 (QL), 2000 BCSC 1135, 
par. 129)

II. Analyse

A. Les règles de droit en matière de dépens

 Selon la règle habituelle d’adjudication des 
dépens entre parties, ceux-ci sont généralement 
accordés à la partie gagnante à la fin du litige. Ils 
représentent une contribution aux dépenses réelles 
de la partie gagnante. Au Canada, il est rare que 
l’on ordonne une pleine indemnisation par l’octroi 
de dépens sur la base avocat-client. De tels dépens 
ne sont attribués que lorsque la partie perdante s’est 
comportée d’une manière singulière et inacceptable. 
Dans de rares cas, eu égard à l’equity, la cour peut 
allouer des dépens sur la base avocat-client.

 Mon collègue souligne ce qu’il décrit comme 
étant une tendance moderne en ce qui concerne les 
règles d’adjudication des dépens — soit à titre d’ap-
pui aux litiges d’intérêt public. En toute déférence, je 
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crois que cet argument confond la notion de finance-
ment public des revendications fondées sur la Charte 
avec celle de l’adjudication des dépens. Il s’agit de 
deux fonctions distinctes. Même si le juge de pre-
mière instance conserve un pouvoir discrétionnaire 
pour l’attribution des dépens dans de telles affaires, 
ceux-ci ont toujours été accordés à l’issue du litige.

B. Les règles de droit en matière de provisions 
pour frais 

 Pour des raisons d’intérêt public, comme le con-
firment les règles de pratique fédérales et provincia-
les, les dépens sont habituellement alloués à l’issue 
de l’instruction comme contribution aux honoraires 
et débours d’avocats de la partie gagnante. Toutefois, 
les règles de common law en matière de provisions 
pour frais — frais accordés avant l’instruction — ont 
vu leur application restreinte presque exclusivement 
aux affaires de droit de la famille pour permettre 
à l’époux sans ressources suffisantes et aux enfants 
d’avoir accès au tribunal. La raison de cette appli-
cation restreinte est apparente vu le risque que l’oc-
troi de dépens avant l’instruction soit perçu comme 
laissant préjuger de l’issue de la cause. Bien que les 
tribunaux disposent d’un pouvoir d’adjudication de 
provisions pour frais, quoique limité, il est logique 
que la partie condamnée à les payer et les membres 
bien renseignés de la société puissent, en l’absence 
de raisons sérieuses, craindre raisonnablement qu’il 
y ait partialité en faveur du bénéficiaire. L’objectivité 
du tribunal qui rend une telle ordonnance sera pres-
que automatiquement remise en question.

 L’octroi de dépens avant l’instruction est plus 
susceptible d’encourager les procès que leur éven-
tuelle attribution après l’instruction. L’adjudication 
d’une provision pour frais dans les circonstances 
particulières de l’espèce apparaît comme une forme 
d’aide juridique imposée par le tribunal. Les provi-
sions pour frais sont utiles en droit de la famille mais 
on ne doit pas étendre leur utilisation pour amener, 
essentiellement, le tribunal à financer le litige pour 
les parties sans ressources suffisantes et à garan-
tir leur accès aux tribunaux. Si louable que puisse 
être cet objectif, la solution relève du législateur et 
des ordres professionnels des avocats et non de la 
magistrature.

mistakes public funding to pursue Charter claims as 
an exercise in awarding costs. It is a separate func-
tion. Although the trial judge retains a discretion on 
the question of costs in such cases, they have always 
been awarded at the conclusion of the litigation. 

B. The Law of Interim Costs

 As a matter of public policy as reflected in fed-
eral and provincial rules of court, costs are usu-
ally awarded at the conclusion of trial as a con-
tribution to the successful party’s legal expenses. 
However, the common law on interim costs — costs 
in advance of trial — has been more confined and 
almost exclusively restricted to family law litigation 
to allow the impecunious spouse and children access 
to the court. The reason for such restrictive use is 
apparent since awarding costs in advance could be 
seen as prejudging the merits. While there is limited 
jurisdiction to award interim costs, it is logical that 
the party who must pay them and informed mem-
bers of society might, in the absence of compelling 
reasons, have a reasonable apprehension of bias in 
favour of the recipient. The objectivity of the court 
making such an order will almost automatically be 
questioned.

 The award of costs before trial is a more potent 
incentive to litigation than the possibility of costs 
after the trial. The awarding of interim costs in the 
circumstances of this appeal appears as a form of 
judicially imposed legal aid. Interim costs are useful 
in family law, but should not be expanded to engage 
the court in essentially funding litigation for impe-
cunious parties and ensuring their access to court. 
As laudable as that objective may be, the remedy 
lies with the legislature and law societies, not the 
judiciary.
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 LeBel J. concludes from his review of the case 
law on interim costs that they may be granted when 
(i) the party seeking the costs would be unable to 
pursue the litigation otherwise; (ii) there is a prima 
facie case of sufficient merit; and (iii) there are 
present “special circumstances sufficient to satisfy 
the court that the case is within the narrow class of 
cases where this extraordinary exercise of its powers 
is appropriate” (para. 36). He finds that such special 
circumstances may exist if the case is in the public 
interest and is a test case. With respect, I come to a 
different result.

 I agree that the case must be exceptional in order 
to attract interim costs. Of necessity, the proposi-
tion that extraordinary circumstances practically 
always exist where the public interest is invoked 
is too broad to meet the exceptional requirement. 
LeBel J. accepts that most public interest cases 
would satisfy this criterion (para. 38). This is why 
he leaves to the discretion of the trial judge the deci-
sion as to whether the case is “special enough” to 
warrant an order. The difficulty for the trial judge is 
that this does not provide any ascertainable stand-
ard or direction. To say simply that the issues tran-
scend the individual interests in the case and have 
not yet been resolved (para. 40) does not assist the 
trial judge in deciding what is “special enough”. An 
examination of past Charter cases will demonstrate 
that dilemma.

 Test cases are referred to by LeBel J. and involve 
situations where important precedents are sought. In 
my view, the proposition that “it [would be] con-
trary to the interests of justice for the opportunity 
to pursue the case to be forfeited just because the 
litigant lacks financial means” (para. 40), without 
more, is not sufficient. A trial judge can draw no 
direction from this proposal.

 But even if such special circumstances were to 
be considered, there is nothing to distinguish the 
present aboriginal land claims from any other. On 
the contrary, the litigation here is likely to involve 

 Le juge LeBel conclut de son examen de la juris-
prudence relative à l’octroi de provisions pour frais 
qu’elles peuvent être accordées dans les cas sui-
vants : (i) la partie demanderesse ne serait autrement 
pas en mesure de poursuivre l’instance; (ii) la cause 
vaut prima facie d’être instruite; (iii) il existe « des 
circonstances suffisamment spéciales pour que le 
tribunal soit convaincu que la cause appartient à 
cette catégorie restreinte de causes justifiant l’exer-
cice exceptionnel de ses pouvoirs » (par. 36). Il con-
clut que ces circonstances spéciales peuvent exister 
si la cause est d’intérêt public et s’il s’agit d’une 
cause type. J’arrive à une conclusion différente.

 Je reconnais que l’affaire doit être exceptionnelle 
pour ouvrir droit à une provision pour frais. Mais la 
proposition que les causes où l’on invoque l’intérêt 
public font presque toujours intervenir des circons-
tances extraordinaires est forcément trop large pour 
satisfaire à l’exigence du caractère exceptionnel. Le 
juge LeBel convient que la plupart des causes d’in-
térêt public répondraient à ce critère (par. 38). C’est 
pourquoi il laisse au juge de première instance le 
soin de décider si l’affaire est « suffisamment spé-
ciale » pour justifier une ordonnance. La difficulté 
pour le juge de première instance est que cela ne 
constitue pas une norme ou une directive vérifia-
ble. Dire simplement que les questions soulevées 
dépassent le cadre des intérêts individuels en cause 
et qu’elles n’ont pas encore été tranchées (par. 40) 
n’aide pas le juge de première instance à décider de 
ce qui est « suffisamment spécial ». Un examen de 
la jurisprudence où les dispositions de la Charte ont 
été invoquées illustrera ce dilemme.

 Le juge LeBel renvoie à des causes types où 
l’on cherchait à créer d’importants précédents. À 
mon avis, la proposition selon laquelle « il serait 
contraire aux intérêts de la justice que le plaideur 
renonce à agir en justice parce qu’il n’en a pas les 
moyens financiers » (par. 40) est, à elle seule, insuf-
fisante. Un juge de première instance ne peut en tirer 
aucune indication susceptible de l’éclairer.

 Même s’il fallait prendre en compte de telles 
circonstances particulières, rien ne distingue les 
présentes revendications territoriales autochto-
nes de toute autre revendication. Au contraire, 
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il est vraisemblable que le litige en l’espèce 
nécessite l’application de principes énoncés par 
la Cour dans des arrêts comme Delgamuukw c. 
Colombie-Britannique, [1997] 3 R.C.S. 1010, et 
R. c. Van der Peet, [1996] 2 R.C.S. 507. Rien dans 
la preuve ne démontre le caractère exceptionnel 
des présentes revendications territoriales. Rien 
non plus ne permet d’établir comment l’applica-
tion des nouveaux critères varierait selon la partie 
autochtone sans ressources suffisantes dont il est 
question.

 Il convient de signaler que le présent pourvoi ne 
met pas en cause l’honneur de la Couronne et qu’il 
n’y a aucune raison, pour ce qui est du paiement des 
dépens, d’établir une distinction entre les revendi-
cateurs autochtones et toutes autres personnes sans 
ressources suffisantes revendiquant des droits en 
vertu de la Constitution. La nouvelle définition de 
circonstances extraordinaires doit être d’application 
générale et son incidence mesurée en conséquence. 
Il ne fait aucun doute que les conclusions du juge 
LeBel entraîneront une augmentation de demandes 
de provisions pour frais en donnant aux juges de 
première instance peu d’indications susceptibles de 
les guider.

 La jurisprudence relative à l’adjudication des 
provisions pour frais propose des lignes directrices 
étroites. Des provisions pour frais ont été accordées 
dans deux sortes d’affaires : (i) dans des affaires 
de droit matrimonial où l’on présume une certaine 
responsabilité et où l’octroi des dépens répond à 
l’objectif d’indemnisation; (ii) dans des affaires 
en matière de sociétés ou de fiducie où le tribunal 
ordonne à la société ou à la fiducie pour laquelle 
l’action est intentée de payer la provision pour frais. 
Dans ces affaires, il demeure néanmoins nécessaire 
que la partie demanderesse démontre qu’elle serait 
autrement incapable de poursuivre l’instance.

 La jurisprudence la plus ancienne concernant 
l’octroi de provision pour frais est issue des affaires 
de droit matrimonial où il est question de partage 
de biens lors d’un divorce. En common law, une 
épouse pouvait se voir attribuer une provision pour 
frais afin de poursuivre son action en divorce. Cette 
règle a été généralement reconnue dans les lois et la 

the application of principles enunciated by this Court 
in cases such as Delgamuukw v. British Columbia, 
[1997] 3 S.C.R. 1010, and R. v. Van der Peet, [1996] 
2 S.C.R. 507. There is no evidence to establish that 
these land claims should be considered exceptional. 
Nor is there anything to establish how the new cri-
teria would apply in a different way between one 
impecunious aboriginal party and another.

 It is worth noting that the honour of the Crown is 
not at stake in this appeal and that there is no reason 
to distinguish the aboriginal claimants from any 
other impecunious persons claiming rights under the 
Constitution with regard to the availability of costs. 
The new definition of extraordinary circumstances 
must therefore apply generally and its impact meas-
ured accordingly. There is no doubt that the conclu-
sions of LeBel J. will result in an increase of interim 
costs applications while offering little in the way of 
guidance to trial judges. 

 The interim costs case law suggests narrow guide-
lines. Interim costs have been awarded in two cir-
cumstances: (i) in marital cases where some liabil-
ity is presumed and the indemnificatory purpose of 
the costs power is fulfilled; and (ii) in corporate and 
trust cases where the court grants advanced costs to 
be paid by the corporation or trust for whose benefit 
the action is brought. In those cases it is still neces-
sary that the party seeking advanced costs show that 
they would otherwise be unable to proceed with liti-
gation.

 The matrimonial cases involving the division 
of assets upon divorce comprise the oldest line of 
interim costs jurisprudence. At common law, a wife 
could be awarded interim costs to help her main-
tain her divorce action. This rule has been generally 
recognized in statute and Canadian case law. See 
McDonald v. McDonald (1998), 163 D.L.R. (4th) 
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527 (Alta. C.A.). See also Randle v. Randle (1999), 
254 A.R. 323, 1999 ABQB 954, where interim costs 
were granted in an action concerning the division of 
property between common law spouses. 

 There are three legal characteristics that explain 
why the post-marital contest serves as the exception 
to the standard rule that costs “follow the event”. 
These three characteristics are guidelines for the 
exercise of discretion in the award of interim costs.

 First, at common law, husbands usually had con-
trol and legal ownership of the marital purse and 
property, ensuring in most cases that wives did not 
have the financial resources to pursue litigation. See 
McDonald, supra, at para. 20. Therefore, the first 
required element of an interim cost award is that the 
party seeking the award is impoverished, and would 
not be able to pursue the litigation without such an 
award. It is acknowledged in this appeal that each of 
the bands are without funds.

 Second, the marital relationship is perhaps unique 
in the mutual support owed between spouses. Thus, 
generalizing beyond the marital context, there must 
be a special relationship between the parties such 
that the cost award would be particularly appropri-
ate. Where, as in this appeal, no right under s. 35 
of the Constitution Act, 1982 is implicated and the 
matter involves the provincial Crown rather than the 
federal Crown, this special relationship cannot auto-
matically be presumed.

 But third, and dispositive to this appeal, in 
the marital cases there is a presumption that the
property that is the subject of the dispute is to be
shared in some way. See Randle, supra, at para. 22. 
Generally, it is the distribution of assets and extent 
of support that are at issue in a divorce action, not 

jurisprudence canadienne. Voir McDonald c. 
McDonald (1998), 163 D.L.R. (4th) 527 (C.A. 
Alb.). Voir également Randle c. Randle (1999), 254 
A.R. 323, 1999 ABQB 954, dans laquelle une pro-
vision pour frais a été adjugée dans le cadre d’une 
action concernant le partage de biens entre conjoints 
de fait.

 Trois caractéristiques juridiques expliquent pour-
quoi les affaires de droit matrimonial constituent 
une exception à la règle habituelle voulant que les 
dépens « suivent l’issue de la cause ». Ces trois 
caractéristiques constituent des lignes directrices 
pour l’exercice du pouvoir discrétionnaire d’adjudi-
cation des provisions pour frais.

 Premièrement, en common law, du fait que l’ar-
gent et les autres biens de la famille étaient légale-
ment la propriété du mari, qui en assurait également 
la maîtrise, l’épouse n’avait souvent pas les res-
sources financières nécessaires pour faire valoir ses 
droits devant les tribunaux. Voir l’affaire McDonald, 
précitée, par. 20. Par conséquent, le premier élé-
ment exigé pour que l’on accorde des provisions 
pour frais est que la partie demanderesse soit sans 
ressources suffisantes et qu’elle serait autrement 
incapable de poursuivre l’instance. Il est reconnu en 
l’espèce que chacune des Bandes n’a pas de moyens 
financiers.

 Deuxièmement, le lien conjugal est peut-être 
un élément spécifique du soutien mutuel que se 
doivent les époux. Par conséquent, si on généra-
lise au-delà du contexte matrimonial, la relation 
entre les parties doit être telle que l’adjudication 
de dépens serait particulièrement appropriée. Dans 
les cas, comme en l’espèce, où aucun droit fondé 
sur l’art. 35 de la Loi constitutionnelle de 1982 
n’est en cause et où l’affaire concerne la Couronne 
provinciale plutôt que la Couronne fédérale, cette 
relation spéciale ne peut être automatiquement 
présumée.

 Troisièmement, mais élément déterminant en 
l’espèce, dans les affaires de droit matrimonial il
existe la présomption que le bien faisant l’objet
du litige sera partagé d’une façon ou d’une autre. 
Voir Randle, précité, par. 22. Généralement, c’est 
le partage des biens et le degré de soutien qui sont 
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en litige dans une action en divorce et non pas la 
question de savoir si un tel partage et un tel sou-
tien sont dus. En un sens, le tribunal présume une
certaine responsabilité; la seule chose à débattre, 
c’est l’étendue de cette responsabilité. Le juge 
LeBel atténue la portée de cet élément, la rédui-
sant à la simple exigence que « [l]a demande vaut 
prima facie d’être instruite, c’est-à-dire qu’elle 
paraît au moins suffisamment valable et, de ce fait, 
il serait contraire aux intérêts de la justice que le 
plaideur renonce à agir en justice parce qu’il n’en 
a pas les moyens financiers » (par. 40). La justifi-
cation traditionnelle du pouvoir d’adjudication des 
dépens exige davantage que le bien-fondé prima 
facie de l’affaire. Ce pouvoir visait à l’origine 
à procurer une indemnité — la partie gagnante 
se voyait accorder les dépens. Toutefois, dans 
une action en divorce, on présumait que le con-
joint, habituellement l’épouse, se verrait accorder 
une certaine somme, la question était de savoir 
combien.

 Les affaires de droit matrimonial peuvent donc 
être considérées comme exceptionnelles, non pas 
parce qu’elles écartent la règle voulant que ce soit la 
partie gagnante qui se voit accorder les dépens (et le 
principe connexe que les juges ne doivent pas préju-
ger de l’affaire quant au fond), mais parce qu’elles 
éliminent la nécessité d’attendre la fin de l’instruc-
tion pour décider quelle partie a gagné, car on pré-
sume une certaine responsabilité.

 En l’espèce, les réticences du juge Sigurdson à 
[TRADUCTION] « préjuge[r] de l’affaire quant au 
fond » sont justifiées. À la différence des affaires 
de divorce, on ne peut présumer que les Bandes 
prouveront l’existence d’un titre aborigène, même 
partiel, dans les affaires faisant l’objet du pour-
voi.

 En résumé, selon moi, il faut satisfaire aux 
trois conditions suivantes pour que l’exception en 
common law soit justifiée quant à l’octroi discré-
tionnaire et extraordinaire de provisions pour frais :

1. La partie qui demande une provision pour frais 
n’a pas les moyens d’agir en justice et ne dis-
pose en réalité d’aucune autre source de finan-
cement.

whether such a division and such support are owed. 
In a sense, some liability is assumed; all that is to be 
litigated is the extent of the liability. LeBel J. blunts 
the bite of this element, reducing it to the modest 
requirement that “[t]he claim to be adjudicated is 
prima facie meritorious; that is, the claim is at least 
of sufficient merit that it is contrary to the interests 
of justice for the opportunity to pursue the case to 
be forfeited just because the litigant lacks financial 
means” (para. 40). The traditional roots of the costs 
power require more than prima facie merit. The 
costs power originally provided indemnification — 
the prevailing party won costs. In a divorce action, 
however, it was assumed that the spouse, usually the 
wife, would be awarded something; the question 
was how much.

 The matrimonial cases can therefore be seen as 
exceptional not because they dispensed with the rule 
that the prevailing party won costs (and the related 
principle that judges not predetermine the merits of 
the case), but because they dispensed with the need 
to wait for the end of trial to decide which party pre-
vailed, for some liability was presumed. 

 In this appeal, Sigurdson J.’s reluctance to 
“prejudg[e] the case on the merits” was appropriate. 
Unlike the divorce cases, one may not presume that 
the Bands will establish even partial aboriginal title 
in the cases under appeal.

 In summary, in my opinion the ratio of the 
common law dictates the following three guidelines 
for the discretionary, extraordinary award of interim 
costs:

1.  The party seeking the interim costs cannot 
afford to fund the litigation, and has no other 
realistic manner of proceeding with the case.
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2.  There is a special relationship between the par-
ties such that an award of interim costs or sup-
port would be particularly appropriate.

3.  It is presumed that the party seeking interim 
costs will win some award from the other 
party.

 In my view, a court should be particularly care-
ful in the exercise of its inherent powers on costs 
in cases involving the resolution of controversial 
public questions. Not only was such precedent not 
required at common law, but by incorporating such 
an amorphous concept without clearly defining 
what constitutes “special circumstances”, the dis-
tinction between the traditional purpose of awarding 
costs and concerns over access to justice has been 
blurred.

 As noted earlier, certain corporate and trust 
actions form another line of interim costs cases with 
a different ratio. In those cases, a litigant sues on 
behalf of a corporation or trust, and seeks interim 
costs. Such cases are an exception to the general rule 
on costs because the court makes the costs order on 
behalf of the corporation or trust. For example, 
where a shareholder sues directors on behalf of the 
corporation, it is presumed that the corporation, 
which in many ways is owned by the shareholders, 
although under the control of the directors, consents 
to the paying of the interim costs. It is important to 
note that in the corporate context, interim costs are 
specifically addressed by legislation. See British 
Columbia Company Act, R.S.B.C. 1996, c. 62, s. 
201; Ontario Business Corporations Act, R.S.O. 
1990, c. B.16, s. 249.

 Courts may also award interim costs in child 
custody cases. See Roberts v. Aasen, [1999] O.J. 
No. 1969 (QL) (S.C.J.). Child custody litigation 
focuses on the best interests of the child for whose 
welfare both parents are responsible. The purpose 
of the interim costs award is not merely to aid one 
side or the other in funding their litigation but, 

2. Il existe entre les parties une relation spéciale 
telle que l’octroi d’une provision pour frais ou 
d’un soutien est particulièrement approprié.

3. On présume que la partie qui demande une 
provision pour frais obtiendra une certaine 
compensation de la part de l’autre partie.

 Selon moi, un tribunal doit se montrer particu-
lièrement prudent dans l’exercice de son pouvoir 
inhérent d’adjudication des dépens dans les affaires 
où l’on doit résoudre des questions d’intérêt public 
controversées. Non seulement un tel précédent 
n’était pas exigé par la common law, mais l’adop-
tion d’une notion aussi nébuleuse sans définition 
claire de ce que l’on entend par « circonstances spé-
ciales » estompe la distinction entre l’objectif tradi-
tionnel de l’adjudication des dépens et les préoccu-
pations quant à l’accès à la justice.

 Comme je l’ai mentionné précédemment, certai-
nes actions en matière de droit des sociétés ou de 
droit de fiducie constituent un autre courant juris-
prudentiel où il est question de frais provisoires 
mais où la justification est différente. Dans ces affai-
res, le justiciable poursuit au nom d’une société ou 
d’une fiducie et demande des frais provisoires. De 
telles affaires constituent une exception à la règle 
générale d’adjudication des dépens parce que le tri-
bunal ordonne le paiement des dépens à la société 
ou à la fiducie. Par exemple, lorsqu’un actionnaire 
poursuit des administrateurs au nom d’une société, 
on présume que la société, qui, à bien des égards, 
appartient aux actionnaires, bien qu’elle soit contrô-
lée par les administrateurs, consente à payer les frais 
provisoires. Il importe de noter que, dans le contexte 
du droit des sociétés, la loi traite expressément de la 
question des frais provisoires. Voir la Company Act 
de la Colombie-Britannique, R.S.B.C. 1996, ch. 62, 
art. 201; la Loi sur les sociétés par actions de l’On-
tario, L.R.O. 1990, ch. B.16, art. 249.

 Les tribunaux peuvent également accorder des 
provisions pour frais dans les affaires de garde 
d’enfants. Voir Roberts c. Aasen, [1999] O.J. No. 
1969 (QL) (C.S.J.). Les litiges en matière de garde 
d’enfants sont axés sur l’intérêt de l’enfant dont 
le bien-être relève de la responsabilité des deux 
parents. L’octroi de provision pour frais ne vise 
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pas uniquement à aider une partie ou une autre à 
financer son litige mais, dans le respect de l’obli-
gation des parents, également à aider le tribunal à 
trouver la solution qui soit la meilleure pour l’en-
fant.

 L’intérêt d’examiner les affaires invoquant un 
droit dérivé et celles concernant la garde d’enfants 
est simplement de nous rendre compte qu’il existe 
des affaires autres que les affaires de droit matrimo-
nial où l’adjudication de provisions pour frais est 
appropriée. Les affaires faisant l’objet du pourvoi ne 
cadrent pas avec ces exceptions.

C. Le pouvoir discrétionnaire du juge de première 
instance

 Je conviens avec le juge LeBel qu’il faut faire 
preuve de grande déférence à l’égard du pouvoir 
discrétionnaire du juge de première instance d’ac-
corder des provisions pour frais et n’intervenir que 
si « le juge de première instance s’est fondé sur des 
considérations erronées en ce qui concerne le droit 
applicable ou a commis une erreur manifeste dans 
son appréciation des faits » (par. 43). Je reconnais 
également qu’une mauvaise application des critères 
relatifs à l’exercice du pouvoir discrétionnaire cons-
titue une erreur de droit.

 Le juge LeBel conclut que, parce que le juge 
Sigurdson n’a pas appliqué les critères récemment 
énoncés de ressources insuffisantes, de bien-fondé 
prima facie et d’importance pour le public, une 
erreur de droit (et cela est compréhensible) a été 
commise. Le juge LeBel n’a pas jugé nécessaire de 
renvoyer l’affaire au juge en chambre et a conclu 
que le juge Sigurdson aurait usé de son pouvoir dis-
crétionnaire pour attribuer les dépens s’il avait eu 
l’avantage de connaître ce qu’il décrit comme étant 
de nouveaux critères.

 Si la Cour élargit le champ d’application des pro-
visions pour frais, il faudra interpréter cela comme 
une nouvelle règle et non pas comme une adaptation 
des règles de droit existantes. Le juge en chambre a 
correctement exercé son pouvoir discrétionnaire en 
fonction des règles de droit qui existaient en matière 
de dépens à l’époque où la demande a été présen-
tée.

commensurate with the parents’ duty, to help the 
court find the result most beneficial to the child.

 The value in considering the derivative and 
related child custody cases is simply to concede 
that there are circumstances beyond the matrimonial 
cases in which interim costs may be appropriate. 
The cases on appeal do not fit these exceptions.

C. The Trial Judge’s Discretion

 I agree with LeBel J. that a trial judge’s discre-
tionary decision on interim costs is owed great def-
erence, and should be disturbed only if “the trial 
judge has misdirected himself as to the applicable 
law or made a palpable error in his assessment of the 
facts” (para. 43). I also agree that a misapplication 
of the criteria relevant to an exercise of discretion 
constitutes an error of law.

 LeBel J. concludes that because Sigurdson J. 
failed to apply the newly enunciated criteria of 
impecuniosity, prima facie merit, and public impor-
tance, an error of law was (understandably) commit-
ted. LeBel J. saw no need to return the case to the 
chambers judge, and held that Sigurdson J. would 
have exercised his discretion to grant the award had 
he had the benefit of what is described as new crite-
ria.

 If this Court enlarges the scope for interim costs 
it should be seen as a new rule and not an adapta-
tion of existing law. On the basis of the law on costs 
at the time of this application the chambers judge 
properly exercised his discretion.
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 Sigurdson J. was correct in his assessment that 
liability remains an open question in this appeal and 
that ordering interim costs would inappropriately 
require prejudging the case. Accordingly, he was 
justified in concluding that “[a]lthough [he had] a 
limited discretion in appropriate circumstances to 
award interim costs this case falls far outside that 
area” (para. 129).

III. Conclusion

 The common law is to advance by increments 
while generally staying true to the purposes behind 
its rules. The new criteria endorsed by my colleague 
broaden the scope of interim costs to an undesirable 
extent and are not supported in the case law. In my 
view, the common law rules on interim costs should 
not be advanced through an appellate court ignoring 
and overturning the trial judge’s correctly guided 
discretion. This is more appropriately a question 
for the legislature. See Watkins v. Olafson, [1989] 
2 S.C.R. 750; R. v. Salituro, [1991] 3 S.C.R. 654; 
and Winnipeg Child and Family Services (Northwest 
Area) v. G. (D.F.), [1997] 3 S.C.R. 925.

 Since Sigurdson J. committed no error of law and 
did not commit a “palpable error” in his assessment 
of the facts, I would defer to his decision not to exer-
cise his discretion to make the extraordinary grant of 
interim costs.

 I would allow the appeal, with each side to bear 
its own costs.

 Appeal dismissed with costs, Iacobucci, Major 
and Bastarache JJ. dissenting.

 Solicitors for the appellant: Borden Ladner 
Gervais, Vancouver.

 Solicitors for the respondents: Mandell Pinder, 
Vancouver.

 Le juge Sigurdson a eu raison de conclure que 
la question de la responsabilité demeure entière 
en l’espèce et que, s’il ordonnait le paiement de 
provisions pour frais, il se trouverait à préjuger de 
façon inopportune de l’issue de l’affaire. Il a donc 
eu raison de conclure que [TRADUCTION] « [b]ien 
qu[’il] possède un pouvoir discrétionnaire limité 
dans les circonstances appropriées d’accorder des 
provisions pour frais, la présente affaire relève d’un 
tout autre domaine » (par. 129).

III. Conclusion

 La common law doit évoluer graduellement tout 
en respectant d’une manière générale les objets 
sous-jacents à ses règles. Les nouveaux critères 
approuvés par mon collègue élargissent le champ 
d’application des provisions pour frais dans une 
mesure qui n’est pas souhaitable et ils ne sont pas 
étayés par la jurisprudence. Selon moi, les règles de 
common law en matière de provisions pour frais ne 
devraient pas être modifiées par l’intervention d’une 
cour d’appel infirmant la décision que le juge de 
première instance a rendue en usant judicieusement 
de son pouvoir discrétionnaire. Une telle modifica-
tion relève davantage du législateur. Voir Watkins c. 
Olafson, [1989] 2 R.C.S. 750; R. c. Salituro, [1991] 
3 R.C.S. 654; Office des services à l’enfant et à 
la famille de Winnipeg (région du Nord-Ouest) c. 
G. (D.F.), [1997] 3 R.C.S. 925.

 Comme le juge Sigurdson n’a pas commis d’er-
reur de droit ni d’« erreur manifeste » dans son 
appréciation des faits, je suis d’avis de m’en remet-
tre à la décision qu’il a prise de ne pas exercer son 
pouvoir discrétionnaire pour accorder exceptionnel-
lement des provisions pour frais.

 Je suis d’avis d’accueillir le pourvoi, chacune des 
parties devant assumer ses propres dépens.

 Pourvoi rejeté avec dépens, les juges Iacobucci, 
Major et Bastarache sont dissidents.

 Procureurs de l’appelante : Borden Ladner 
Gervais, Vancouver.

 Procureurs des intimés : Mandell Pinder, 
Vancouver.
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 Procureur de l’intervenant le procureur géné-
ral du Canada : Ministère de la Justice du Canada, 
Vancouver.

 Procureur de l’intervenant le procureur géné-
ral de l’Ontario : Procureur général de l’Ontario, 
Toronto.

 Procureur de l’intervenant le procureur général 
du Québec : Ministère de la Justice, Sainte-Foy.

 Procureur de l’intervenant le procureur géné-
ral du Nouveau-Brunswick : Procureur général du 
Nouveau-Brunswick, Fredericton.

 Procureur de l’intervenant le procureur général 
de la Colombie-Britannique : Procureur général de 
la Colombie-Britannique, Victoria.

 Procureur de l’intervenant le procureur général 
de l’Alberta : Justice Alberta, Edmonton.

 Procureurs des intervenantes la bande indienne 
des Songhees et autres : Cook, Roberts, Victoria.

 Procureurs de l’intervenant le chef Roger 
William : Woodward & Company, Victoria.

 Solicitor for the intervener the Attorney General 
of Canada: Department of Justice of Canada, 
Vancouver.

 Solicitor for the intervener the Attorney General 
of Ontario: Attorney General of Ontario, Toronto.

 Solicitor for the intervener the Attorney General 
of Quebec: Department of Justice, Sainte-Foy.

 Solicitor for the intervener the Attorney General 
of New Brunswick: Attorney General of New 
Brunswick, Fredericton.

 Solicitor for the intervener the Attorney General 
of British Columbia: Ministry of Attorney General, 
Victoria.

 Solicitor for the intervener the Attorney General 
of Alberta: Alberta Justice, Edmonton.

 Solicitors for the interveners the Songhees Indian 
Band et al.: Cook, Roberts, Victoria.

 Solicitors for the intervener Chief Roger William: 
Woodward & Company, Victoria.



FIRST NATIONS CHILD AND FAMILY 

CARING SOCIETY OF CANADA  

Complainants 

 

-and-              ATTORNEY GENERAL OF CANADA  

 Respondent 

Docket: T1340/7008 

 
 
 
 

CANADIAN HUMAN RIGHTS 

TRIBUNAL
 

 
 
 
 
 
  

 

 

 

IMMEDIATE RELIEF BOOK OF AUTHORITIES  

OF THE INTERESTED PARTY NISHNAWBE 

ASKI NATION (“NAN”) 

 
 
 
  

 

FALCONERS  LLP 

Barristers-at-Law 

10 Alcorn Avenue, Suite 204 

Toronto, ON M4V 3A9 

 
Julian N. Falconer (L.S.U.C.#29465R)  

Anthony Morgan L.S.U.C. # 64163F) 

Akosua Matthews   (L.S.U.C.#65621V) 

 
Tel:   (416) 964-0495 

Fax:  (416) 929-8179 

 

Lawyers for the Interested Party, Nishnawbe 

Aski Nation (“NAN”) 


	BOA Index.pdf
	Immediate Relief Book of Authorities of NAN. February 28, 2017. Searchable.compressed (1).pdf
	NAN Immediate Relief BoA. Cover.pdf
	BOA Index.pdf
	1. Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44 Sidebarred.pdf
	2.  Canada (Attorney General) v Arsenault, 2009 FCA 300 Sidebarred.pdf
	3. Canada (Public Safety and Emergency Preparedness) v. LeBon, 2013 FCA 55 Sidebarred.pdf
	4. CN v. Canada (Canadian Human Rights Commission), [1987] 1 SCR 1114, 1987 CanLII 109 (SCC), Sidebarred.pdf
	5. Giguère v. Chambre des notaires du Québec, [2004] 1 SCR 3, 2004 SCC 1 Sidebarred.pdf
	6. Landing Band Council v Canada (Attorney General), 2013 FC 342. Sidebarred.pdf
	7.  National Capital Alliance on Race Relations v. Canada (Department of Health & Welfare), 1997 CanLII 1433. Sidebarred.pdf
	8. Rafuse v Canada (Pension Appeals Board) 2002 FCA 31. Sidebarred.pdf
	9. Southern Chiefs Organization Inc. v. Dumas, 2016 FC 837 Sidebarred.pdf
	I. Nature of the Matter
	II. Background
	III. The Complaint
	IV. The Decision
	A. Is there support for the Respondent’s allegation of harassment?
	B. Was the Applicant aware or should the Applicant have been aware of the harassment and, if so, what steps were taken?

	V. Issues
	VI. Standard of Review
	VII. Analysis
	A. Did the Investigator fail to conduct a sufficiently thorough investigation?
	B. Did the Investigator fail to remain neutral?
	C. Was the Decision unreasonable?

	VIII. Remedy
	IX. Conclusion
	X. Costs

	10. British Columbia (Minister of Forests) v. Okanagan Indian Band, [2003] 3 S.C.R. 371, 2003 SCC 71.pdf
	Backer BOA.pdf


